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Smoking, Lies and Hypocrisy 

By Paul Wright 


T he recent settlement proposal 
between the tobacco industry 
and the attorney general's of 41 states 
has been in the news a lot lately. I share 
a home with 158 other men, 90% of 
whom smoke. The walls literally weep 
nicotine. A woefully inadequate venti- 
lation system blows the smoke of 
countless handrolled. unfiltered ciga- 
rettes around. Even though the state 
pays virtually 100% of our medical costs 
if we get sick, nothing in the tobacco 
settlement will affect my state of affairs. 
The state of Washington ensures that 
loose leaf tobacco is readily available at 
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68c per 3/4 ounce box. The same state 
makes millions selling tobacco products 
to my neighbors. I am a prisoner at the 
Washington State Reformatory in Mon- 
roe, WA. 

The Backdrop 

On March 20, 1997, the attorney 
generals of 22 states held a press confer- 
ence in Washington D C. to announce the 
settlement of their lawsuit against the 
Liggett Group, the smallest of the big to- 
bacco companies. Florida Attorney 
General (AG) Bob Buttervvorth used the 
occasion to wonder how' many lives would 
have been saved, how many people would 
have lived longer to enjoy life with their 
children and grandchildren if the tobacco 
industry' had not lied to them about the 
dangers of tobacco when they first began 
smoking. 1 

Arizona AG Grant Woods noted of 
the tobacco industry “They produce a 
product which, when used as intended by 
them, causes lung cancer, heart disease, 
and emphysema... . Their product contains 
nicotine and that nicotine is addictive... 
In courts, in the halls of congress, on tele- 
vision shows, and in newspapers, every 
place they've gone through the history of 
this industry; they have denied these al- 
legations." 2 

Three months later, on June 20, 
1997, the AG’s of forty r states held an- 
other press conference in Washington 
D. C. to announce their settlement of law- 
suits against the four largest tobacco 
companies in the U.S.. including Brow n 
and Williamson and Philip Morris. The 
theor\ behind the states’ lawsuits was that 


the tobacco companies had known about 
the dangers related to smoking and had 
concealed these dangers from the pub- 
lic. The states sued seeking 
reimbursement for Medicaid money 
spent by the states to provide medical 
care to those smokers who became sick 
as a result of their smoking. A fawning 
corporate media duly gave each AG the 
TV soundbite they needed for the news- 
cast back home. The print media obliged 
by running lengthy op ed by their respec- 
tive AG lauding their achievement in 
settling the lawsuit under terms that will 
ensure the financial viability of the to- 
bacco industry' for the foreseeable future. 
Typical of this was an almost full page 
op ed in the Sunday, July 20, 1997, Se- 
attle Times by Washington AG Christine 
Gregoire. titled *Tt’s Not About Money, 
It’s About Smoke." In her article 
Gregoire calls tobacco an '"addictive, 
deadly product" and estimates Washing- 
ton state w ill receive up to $100 million 
a year, forever, under the settlement. 3 

Smoking is Harmless 

The attorney general’s office in each 
state primarily provides counsel and rep- 
resentation to other state agencies. They 
have virtually no role in criminal pros- 
ecutions and do relatively little in the way 
of consumer protection in terms of their 
budget expenditures. When representing 
state agencies against the interests of the 
citizenry; the latter invariably loses. 

Thomas Waugh is a Florida smoker 
who wants to quit but can't do it on his 
own. He filed a lawsuit in federal court 
in Jacksonville seeking nicotine replace- 
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Smoking (Continued) 

ment patches from the state to help him 
overcome his tobacco addiction. Waugh 
is a prisoner and the defendant, repre- 
sented by AG Bob Butterworth. is the 
Florida Department of Corrections 
(DOC). Butterworth responded to 
Waugh's lawsuit with a motion to dis- 
miss. telling the court that nicotine isn't 
addictive and Waugh can quit smoking 
whenever he wants simply by not buy- 
ing cigarettes from the prison 
commissary. The state's argument says 
Waugh “is in no way entitled to medical 
intervention to 'cure’ a habit which [he] 
himself continues to indulge and over 
which he has ultimate control." In his 
Medicaid lawsuit against the tobacco 
industry' Butterworth argued the exact 
opposite: nicotine is so habit forming it 
“virtually extinguishes personal choice 
in those who become addicted'’ and ciga- 
rette makers “capitalize upon the known 
addictive nature of nicotine. Nicotine 
addiction is similar to the addictions of 
illegal drugs such as heroin, cocaine and 
amphetamines/’ 4 Unless you're a pris- 
oner. 

Tobacco company lawyers were very' 
interested in the state's response to 
Waugh's lawsuit. When Philips Morris 
lawyer Stephen J. Krigbaum deposed 
Waugh he asked him “It's pretty hypo- 
critical. isn't it?” “Yes sir. it is." said Waugh? 

This response, that smoking is 
harmless, from an AG's office is far from 
unusual. It's the norm. In 1993 the U.S. 
supreme court issued a ailing saying that 
exposing non smoking prisoners to En- 
vironmental Tobacco Smoke (ETS. a.k.a. 
second hand smoke) violates the eighth 
amendment’s ban on cruel and unusual 
punishment. See Helling v. McKinney , 
113 S.Ct. 2475 (1993). The percentage 
of prisoners who smoke varies from a 
high of 95% in the District of Colum- 
bia 0 to a relative low of 75% in Florida. 7 
Outside of prisons the numbers are re- 
versed. with non-smokers being a 
majority. The result. 1ms been a steady , 
number of lawsuits brought by non smok- 
ing prisoners seeking injunctions against 
ETS exposure. 

invariably the defendant prison of- 
ficials are represented by their state’s 
attorney general. As in Waugh’s case, 
they argue that smoking is harmless. In 
Washington state prisoners filed a law- 
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suit over ETS exposure. Christine 
Gregoirc's office defended the DOC and 
argued there was no significant danger 
associated with ETS exposure 8 , despite 
significant medical evidence to the con- 
trary. 

When Gregoire announced 
Washington's lawsuit against die tobacco 
industry on June 5. 1996. at a Seattle 
hospital press conference, she said “The i 
tobacco industry has targeted our kids, 
withheld safer products and deliberately i 
mislead the public about the safety of 
smoking. This lawsuit is intended to 
make the tobacco cartel play by the same j 
rules as other businesses.” 9 Two days 
later, an indignant editorial in the Se- I 
attle Times criticized the tobacco 1 
company CEO's who told congress, un- 
der oath, in 1994. that nicotine was not j 
addictive. “The industry ’s strategy of to- 
tal denial reads like fiction....” 10 j 

Met with silence by the media was j 
a ruling by Washington D.C. federal 
Judge Stanley Sporkin. who granted an 
injunction to three District of Columbia 
prisoners to prevent their exposure to 
ETS. The District of Columbia DOC ar- j 
gued that ETS was harmless and posed 
absolutely no danger whatsoever to hu- J 
man health. 

Judge Sporkin used scathing lan- 
guage to describe the position of the 
DOC’s attorney. “The District of Colum- 
bia in this action requests the court to go 
along with its repudiation of its prior 
findings concerning die ill effects of sec- 
ond hand smoke. This court declines to 
accept the District’s unwise and. indeed, 
unconscionable position.” Judge 
Sporkin expressed his “mystification” | 
when the DOC's counsel opposed intro- j 
duction of the District's policy on 
“Smoke Free Environments." on the ba- 
sis that it was hearsay! ; 

Noting that the District imposes I 
widespread restrictions on smoking out- 
side prison: “Inexplicably, the District 
has taken a somewhat different tact when 
it comes to the health of its prison popu- 
lation. Having recognized the dangers of 
ETS the District has not adequately ex- 
-piained why it is all right to expose its: 
prison population to such hazards.” 11 
Perhaps die commonality of die District’s 
argument in court makes it unnewswor-; 
thy. 

It’s Not About Money i 

Prisons are responsible, under the 
eighth amendment, for providing medi- 
cal care to the prisoners in their custody. I 
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While many stales charge nominal fees 
to access medical care, the reality is that 
the state picks up more than 99% of the 
medical cost tab. In 1996, the state of 
Florida spent S213 million on prisoner 
health care, an annual average of $3. 148 
per prisoner. In a report on the possible 
consequences of a ban on prison tobacco 
sales, the Florida Senate noted that the 
DOC was "reluctant to assess the num- 
ber of inmates who have cancer or other 
medical conditions as a result of their 
tobacco use/’ The report estimated that 
thousands of Florida prisoners seek treat- 
ment each month for medical conditions 
that are either smoking related or wors- 
ened by exposure to tobacco smoke. 12 
State senator Locke Burt claims smok- 
ing related illness adds $41 million to 
pnsoner health care costs in Florida each 
year. lj 

So while AG Bob Butterworth is 
carping about Medicaid costs caused by 
the tobacco industry he willingly defends 
a state agency that promotes tobacco use. 
In 1996 the Florida DOC bought more 
than $5 million worth of tobacco prod- 
ucts (cigarettes, cigars, chewing tobacco 
and loose leaf tobacco) to sell to prison- 
ers at a 33% markup. 14 Gross sales of 
tobacco products in Florida prisons to- 
taled $7,592,172 in I996. 15 

The First One’s Free Kid 

When I entered the Washington 
state prison system in 1987 each week 
every prisoner was given two boxes of 
loose leaf tobacco. 

The practice ended in 1989 when 
the legislature balked at spending 
$289,000 a year to give prisoners the 
tobacco. The practice had been going on 
since at least the mid fifties and contin- 
ued long after the negative health effects 
of tobacco were well known. Christine 
Gregoire has not commented on the state 
of Washington giving tobacco away, 
(even to minors), to prisoners. 

Bob Butterworth. however, has. 
Stephen Krigbaum, the Philip Morris 
attorney', rocked the Florida state tobacco 
litigation team when he introduced docu- 
ments from the Florida state archives 
showing that the state made cigarettes 
at two prison tobacco factories and gave 
them away to prisoners, juvenile prison- 
ers and mental patients, and sold them 
to hospitals and county jails. At the time 
the Florida DOC was making and giv- 
ing away cigarettes the state knew' 
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nicotine was addictive and that cigarettes 
killed. The state of Florida spent more 
than $500,000 a year between 1972 and 
1980 to give away cigarettes. "The fun- 
damental claim in their lawsuit is that 
the state is an innocent third party. And 
these documents show the hypocrisy of 
that’' said Krigbaum. 10 

Kim Tucker Butterworth ‘s deputy 
handling the Medicaid suit downplayed 
the revelation, saying it was no secret 
the DOC made cigarettes. ‘"It was one of 
our prison industries. We discontinued 
it." she said. 1 7 Left unsaid is that it was 
only prisoners’ health at stake. 

Evidence revealed by Krigbaum 
showed that: 

• $9,660 worth of cigarettes were 
sold by the DOC to the Department of 
Health and Rehabilitative Services and 
hospitals such as the Florida State Hos- 
pital. 

• County governments bought 
$73,209 worth of prison made cigarettes, 
mainly to distribute in their jails. 

DOC documents showed: 

• A net profit of $81,245 was made 
from the state tobacco factory' at the 
Raiford prison in one quarter in 1977. 

A 1978 State Senate document 
showed: 

• The Florida state prison began 
manufacturing cigarettes in 1972, and 
state prison officials estimate that half 
the prisoner population accepted the free 
cigarettes. 

• The report said the cigarettes made 
by the state were unfiltered and contained 
"some of the highest tar and nicotine lev- 
els, thus are particularly unhealthy/’ 

Minutes from a 1980’s governor’s 
panel meeting showed: 

• DOC officials said the state 
stopped providing the free cigarettes af- 
ter the University' of Florida said the state 
cigarettes were causing cancer in pris- 
oners due to their high nicotine content. 

• The legislature rejected a request 
for money to make cigarettes with lower 
nicotine so the state decided to stop mak- 
ing them. 

According to a 1993 state memo 
produced by Krigbaum. a juvenile deten- 
tion facility spent state money to buy 
cigarettes from a tobacco distributor in 
order to give them away to juvenile de- 
tainees. Janet Ferris, the recipient of the 
memo who is now general counsel to the 
Florida Department of Juvenile Justice, 
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said she didn't recall any details about 
the memo. 18 Under Florida law it is ille- 
gal to give or sell cigarettes to minors. 

In May. 1997, the tobacco industry' 
filed its own law suit against the state of 
Florida arguing the state had "unclean 
hands’’ in that it had done pretty much 
everything it was accusing the tobacco 
industry of doing: manufacturing ciga- 
rettes; targeting minors; downplaying 
and ignoring the health risks associated 
with tobacco use; denying nicotine was 
addictive, etc. The tobacco industry said 
it should not be required to pay for Med- 
icaid costs that were caused by the state’s 
promotion of tobacco. The parties settled 
both lawsuits in June. 1997. 

While several states, including Min- 
nesota, Texas. Idaho. Nebraska and 
Indiana have banned tobacco use in pris- 
ons, most states have not. On the 
contrary, virtually all states that allow 
tobacco use by prisoners go to great 
lengths to ensure tobacco is available at 
very low prices to generally indigent pris- 
oners. Loose leaf tobacco comes in 3/4 
ounce boxes with no warnings at all of 
any health risks and sells for as I idle -as 
68c a box. Prisoners too poor to afford 
that fish cigarette butts out of ash trays 
to feed their nicotine habits. 

In Washington. Florida. Michigan 
and other states, efforts to ban prison 
smoking go unheard or are stopped in 
their tracks. In Washington legislators 
looking to cut prison health care costs 
are prepared to spend hundreds of thou- 
sands of dollars to hire physical fitness 
instructors. The prison I am at has such 
classes: it stops after 45 minutes so par- ; 
ticipants can take a smoke break. 
Washington, like many other states, has 
a Clean Indoor Act which bans smoking 
inside state owned buildings. By execu- 
tive order, prisons are exempted from this 
law. Likewise, when president Clinton 
recently restricted smoking on federal 
property he exempted prisons from the 
law. 

In states where legislation has been 
introduced to ban prisoner smoking, the 
most vociferous group lobbying against 
such a ban was none other than prison 
guards and administrators. Each predict- 
ing dire consequences of prisoner 
violence if smoking were banned. Typi- 
cal was Florida DOC sergeant S.D. 
Williams who testified before the Florida 
legislature "If you take these cigarettes 
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away from them boys, you’re going to 
have officers going to the hospital in 
large numbers.” Williams later admit- 
ted he too was a smoker and would resent 
not being able to smoke on the job. 19 

In Michigan. Mel Grieshaber, a lob- 
byist for the Michigan Corrections 
Organization, a guard union, opposed a 
tobacco ban, saying "Operationally, we 
think it’s a safety issue. We don’t need 
anything more in there to make the pris- 
oners tense.” 20 When pressed. 
Grieshaber admitted no assaults on 
guards could be tied to tobacco bans. 

What makes these protests ring hol- 
low is that these same groups have 
pushed for or acquiesced to draconian 
prison policies and laws that have done 
a lot to make prisoners "tense." Includ- 
ing: elimination of television, drastic cuts 
in visiting, elimination of personal prop- 
erty; chain gangs, etc. 

While the attorney generals focused 
their lawsuits on Medicaid, the fact re- 
mains that state prison employees, a 
majority of whom smoke, enjoy exten- 
sive health care benefits that, like the 
prisoners, results in the state picking up 
100% of the health care tab caused by 
their smoking habits. All without a peep 
from the AG’s office. 

The Upshot 

The annointment to sainthood of the 
AG’s who sued the tobacco industry ig- 
nores the fact that those same AG’s 
routinely defend the exposure of non 
smoking prisoners to ETS as well as ac- 
quiescing to feeding the nicotine 
addictions of a captive population. No, 
like Gregoire said, it's not about money. 
It’s about good soundbites and getting 
reelected. We’ll be seeing a lot of cam- 
paign ads using the tobacco press 
conferences as a backdrop. 

In the meantime, prisoners and 
guards keep smoking, getting sick and 
having the state pick up the health care 
tab. What about the thousands who be- 
came addicted when they entered a 
prison system, even as juveniles, that 
gave them free tobacco? We won’t talk 
about that. 

By the way according to the Seattle 
Times , 45 states, including Washington, 
have millions of dollars in state pension 
funds invested in tobacco stocks, and 
they plan to keep them since they per- 
form very well. Philip Morris stock went 
up 3 1% last year. Rick Steiner, head of 
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an Alaska group seeking state divestment 
of tobacco stock, summed it up: "The 
governor and legislators feign this self 
righteous indignation over smoking, 
then the state gives the tobacco compa- 
nies millions of dollars to play with." 21 
Too bad no one will say that about the 
AG’s or their clients that each year spend 
millions of state dollars on tobacco prod- 
ucts. 

[Next month’s PLN will have a com- 
panion piece to this article discussing 
tobacco litigation strategy.] 

Endnotes to Smoking Article: 

1. "Tobacco Litigation," Trial News, page 28, May, 
1997. Leonard Schroeter. 

2. Id. 
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Times , page B7, July 20, 1997. Christine Gregoire 

4. “Smoking Prisoner Sues State." Times Union 
(Jacksonville. FL), page At, June 30, 1997. June 
Bell. 

5. Id. 

6. Crowder v. District of Columbia, 959 F. Supp. 6. 
(D DC 1997). 

7. Bill Research and Economic Impact Statement. 
House Bill CS/HB 769, FL House of Representa- 
tives. April 10, 1997. Page 2. 


I lost count of die number of people 
who have written me to ask if I 
know where they can find statistics on 
die impact of prison-based education pro- 
grams on recidivism. After congress 
eliminated Pell grants for prisoners in 
1994, resulting in deep cuts in prison 
education programs, this question has 
been posed to me with increasing fre- 
quency. Now' I have the answer. 

The Center on Crime, Coinmunides 
and Culture released a research brief in 
September. 1997. This 16-page report 
pulls together all of the relevant infor- 
mation and statistics on prison-based 
education into one compact, readable 
source. The serious researcher will ap- 
preciate the final three pages of the 
report, which provide extensive biblio- 
graphical references. 

The quantity' of hard data contained 
in the report relating to prison-based 
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education and recidivism is sparse. But 
that is no fault of the authors. Rather, it 
confirms what 1 have long suspected: 
not enough solid studies have been 
done. 

In addition to presenting what data 
is available, the report offers the follow- 
ing recommendations: reinstatement of 
Pell grants and financial support from 
a variety of public/private sources; qual- 
ity education for juvenile offenders with 
an emphasis on special education and 
transition to the community; 
post-release support programs, and; 
evaluations of program effectiveness. 

Copies of “Education as Crime Pre- 
vention: Providing Education to 
Prisoners” are available free from: The 
Center on Crime, Communities & Cul- 
ture; 888 Seventh Avenue; New York, 
NY 10106; or by calling (202) 887-0 1 16 
(no collect calls please). | 
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TCI Breaks 'Inmate Telephone System’ Stranglehold 

by Dan Pens 


v now you've seen the 
Tele-Con, Inc. (TCI) ads in 
Prison Legal News. I first heard of TCI 
in June, 1997, when a PLN reader sent 
me one of their brochures. Collect calls 
from prisoners billed at 10c a minute? 
Yeah, right. This sounded WAY too 
good to be true. My skepticism radar 
went on full alert. But. what the heck. I 
had to check it out. So I wrote TCI a 
letter. 

They sent me a lot of literature. One 
item was an article written by Tom 
Farley, editor and publisher of Private 
Line : A Journal of Inquiry' into the Tele- 
phone System. I quote Farley here: 

“This system from Tele-Con, Inc. 
lets inmates call from any prison in the 
country' to anywhere in the United States 
for only 10 cents per minute and have 
these calls charged back to the party 
being called — all without any sort of 
surcharge or additional long-distance 
costs.” 

Hey, it sounded legit. TCFs letter, 
brochure and promotional material 
looked first rate. But. still, there must 
be a catch. So I kept digging. 

1 exchanged several letters with 
TCI. They wanted to advertise in PLN 
(for obvious reasons). I wanted to find 
out what the catch was. How do they do 
it? Is it legal? Can they set up this ser- 
vice for prisoners in all 50 states? Could 
the DOC, BOP, or the big phone com- 
panies swat them down like a pesky gnat 
or pull the plug on them? Does it really 
work? 

Gradually, my questions were an- 
swered. But the “how" is something that 
TCI isn't eager to discuss in detail. 
Their idea is “proprietary” and they 
don't want competitors to copy the same 
idea. This was a sticking point. I don’t 
like being told “trust us... it works.” 

Fortunately. I have a close relative 
who has worked for AT&T and the Baby 
Bells for 25 years; she designs and 
maintains advanced telephone switch- 
ing networks. So I gave her a call. Gave 
her the run down, and asked her if she 
knew what TCI was up to. 

“Yeah,” she assured me. ‘T know 
exactly what they're doing. Very cre- 
ative. Ingenious. Is it legit? Yep. Is it 
legal? You bet. Can the big phone com- 


panies prevent them from doing it? I 
seriously doubt it. Can the prison ad- 
-ministrationshut them-dow n or prevent 
prisoners from using the service? I don't 
see how." 

My skepticism radar went down to 
“caution”. It’s one thing to trust the 
TCI company rep. but my contact at the 
phone company know s her stuff; and I'd 
trust her with my life. So. the only thing 
left was to try TCFs service for myself. 

Well, to be technically correct, my 
wife tried out their service. You see, 
that's one of the reasons the prisoncrats 
can't touch 'em. They don't sell tele- 
phone service to prisoners — they sell 
it to the people whom the prisoners call. 
The DOC can't prevent your people 
from purchasing telephone service from 
an independent provider. 

Here's what I found out: (Obvi- 
ously. your mileage may vary — local 
and long distance telephone rates vary 
from place to place). It cost my wife 
about $40 in various charges to get the 
TCI serv ice hooked up. TCI says this is 
high; most subscribers should expect 
about $20 for initial hook-up fees (and 
as low as $8 in some areas). What was 
the hook-up fee for? My wife, who lives 
in Seattle (area code 206), is leasing a 
telephone line that is local to the Mon- 
roe, WA. prison I am in (area code 360). 
She was assigned a local (to Monroe, 
WA) telephone number. And, get this, 
when I call that local number... her 
phone rings in Seattle. But as far as the 
prison's “Inmate Telephone System" is 
concerned. I'm simply placing a local 
call. 

Her regular Seattle number still 
works, too. So now I have a choice. I 
can call her on the 10c a minute TCI 
(local) number, or her normal ITS. West 
number. 

In addition to the hook-up charges, 
my wife pays $16.25 a month to lease 
the additional “local" phone line. 
Again, TCI says this is high. The aver- 
age is $12 a month, and it's as low as 
$4 in some areas. So. yes, the calls are 
10c a minute, but what does it work out 
to with the additional charges? The an- 
swer is simple: It depends on how often 
you call the number, and how long vou 
talk. 


I had my w ife send me photocopies 
of her phone bills. I averaged out the cost 
of our regular. (U. SLWest) calls . They ran 
anywhere from 1 3c to 38c a minute, de- 
pending on the time of day and length of 
call. The overall average was 16e a 
minute. So, how does that compare with 
TCI? If I call her four times a month and 
talk for 40 minutes each time (and you 
add the $ 16.25 monthly line fee) then our 
TCI calls cost her about 20c a minute. 
Huh . 7 Is this such a great deal? Obviously 
not! 

However, if I call her twelve times a 
month for an average of 40 minutes a call 
(and you add the monthly line fee) then 
the calls costs her about 13c a minute. In 
this second example, if the monthly line 
fee was $4 a month (an d TCI says that 
with economy of scale, they’ll get it down 
that low) then our calls would average 
10.8c a minute. Now we're talking! 

The bottom line? TCFs telephone 
service isn't the greatest thing since sliced 
bread for every person who accepts calls 
from prisoners. But for people who nor- 
mally pay for a high volume of calls, you 
can't beat the savings. For instance, a law 
firm or legal aid clinic that takes calls 
from numerous prisoners in the same 
prison (or several prisons in the same lo- 
cal billing area) can hook up a TCI line 
and channel all of their-dient-calls 
through that number. The savings in that 
case would substantial. 

As fir as I'm concerned, though, the 
best thing about TCI is that they are fi- 
nally breaking the stranglehold that 
AT&T, Sprint. MCI and their DOC/BOP 
crime partners have had on "Inmate Tele- 
phone Systems”. 

Like I said, your mileage may vaiy. 
TCI currently offers service for people 
who take calls from most BOP prisons 
and is in tire process of setting up service 
in most states for calls placed from state 
prisons. So, if you’re in prison and your 
only calls are to, say, grandma once a 
month, TCI isn't for you. But if you make 
aiot of phone-calls, and your people are 
tired of being gouged by the inflated “In- 
mate Telephone System” rates, I strongly 
urge vou to have them call or w rite TCI 
at: 1-800-320-5454 — TCI; 111 South 
Moody Avenue; Tampa, FL 33609. Tell 
'em you read about it in PLN, H 
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Utah Governor’s 4 PaP Dupes 
Parole Officials 


ASSISTING INMATES IN: 
ADMINISTRATIVE, 
CLEMENCY 

AND PAROLE MATTERS 


Dear PLN Subscribers: 

I would like to take this opportunity 
to acquaint you with my background. 

In July 1991, my wife was murdered 
in Ocala, Florida and 4 months later 
1 was wrongfully charged with First 
Degree Murder. I wound up serv- 
ing 49 months before finally being 
exonerated and dishcharged from 
Union Correctional in Raiford, 
Florida The Florida Supreme Court 
subsequently declined to further re- 
view the appellate court’s decision. 
Smolka v. State , 662 So. 2d 1255 
(Fla. 5th DCA, 1995), rev denied 
State \>. Smolka , 668 So. 2d 603 (Fla. 
1996). 

Needless to say, this ordeal left me 
with a deep appreciation that there 
are people incarcerated who, for one 
reason or another, are deserving of 
special consideration. 

In 1975, 1 graduated from America's 
oldest law school, the Marshall- 
Wythe School of Law' at the College 
of William and Mary in 
Williamsburg, Virginia, and I be- 
came licensed to practice law. 

Thus, I stand committed and fully 
prepared to assist you on a fee paid 
basis 

Best Wishes, 

Thomas Edward Smolka 

Thomas E* Smolka And Associates 
3491 Thomasville Road, Suite 162 
Tallahassee, FL 32308-3437 
(850) 906-0947 
tesmolka@worIdneUatt.net 


M ichael Blake Jensen, an admit- 
ted con artist and pathological 
liar was on parole for the fourth time in 
early 1995. He was facing possible parole 
violation and felony theft, and Utah pa- 
role officer David Olive and his partner, 
Svven Heimburg, were prepared to send 
Jensen back to tire joint. But Jensen had 
other plans. He wanted to transfer his pa- 
role to Wisconsin. 

Jensen told the two parole officers 
that he was a life-long pal of Utah gover- 
nor Mike Leavitt. Initially the parole 
officers dismissed die claim. But Jensen, 
hounded by lire two parole agents, had 
apparently called die governor's office to 
complain that the two were mistreating 
him. Such complaints are routinely passed 
on to the Department of Corrections 
(DOC). 

"What die governor's office normally 
does is call and say, 'What's die story?'" 
a DOC official told Associated Press. '’But 
our people took it as meaning that this 
guy has some juice, and they overreacted." 

Jensen was allowed to go to Wiscon- 
sin, where he prompdv violated parole by 
fleeing diat state. He was arrested in Mis- 
sissippi in March 1995 and returned to 
the Utah State Prison. 

Several Utah DOC officials recounted 
events to AP reporters, but spoke only on 
condition of anonymity because DOC 
employees can be fired for "disloyal re- 
marks" or for criticizing the DOC. They 
say Deputy DOC Director Jim Gillespie 
and other high-ranking DOC officials, 
apparendy taken in by Jensen's "pal of the 
governor" story; intervened in the case 
several times. 

"Nothing about diat case was handled 
in a normal fashion," said one official. 
"This guy should have been nailed. In- 
stead. once the governor’s name was 
brought into it. our administration made 
it a pretty 7 much hands-off kind of a deal." 

Olive, who has since quit the DOC. 
said evidence that Jensen was a bad apple 
was rendered moot. "Our supervisor told 
us that Jensen had connections. We were 
told to get off his back and let him go," he 
said 

Heimberg, Olive’s former partner, 
and their supervisors. Ed Blanchard. Bob 
Poulton and former Adult Parole and Pro- 


bation Region III administrator Don 
Blackburn all refused to talk to reporters. 

According to unnamed sources, 
Heimburg prepared a report to the Board 
of Pardons describing Jensen as “ex- 
tremely grandiose., delusional... very 
deceptive.*’ and in '‘direct violation of the 
parole term for some time." The report 
also alleged that Jensen had made "inap- 
propriate advances" to two female 
real-estate agents after lining them to re- 
mote properties. 

Blanchard watered down the report, 
acting on orders from Poulton and 
Blackburn, sources said. The report sub- 
mitted to the pardons board blandly states 
that Jensen had been able to "successfully 
avoid prosecution... during this parole 
term," and failed to mention Jensen's '‘in- 
appropriate advances" toward female 
real-estate agents. The final version of the 
report was signed by Blanchard. 

A month later, the pardons board 
paroled Jensen a fifth time. Within weeks, 
Jensen allegedly raped a Salt Lake City 
real-estate agent and was involved in a 
chase in which a motorist was injured. 

Three weeks later, Olive and 
Heimburg were split up and transferred 
out of intensive supervision parole. They 
filed a grievance with the department and 
lost. Olive quit shortly after. 

"This whole thing soured me," he 
said. "The point is, we knew about these 
violations and weren’t allowed [bv supe- 
riors) to take any corrective action." | 

Source: Associated Press 


Attention Texas 
Prisoners 

Anv Texas state prisoner who has 
suffered any discrimination because 
of disabilities actionable under the 
Americans with Disabilities Act 
(ADA) should send an affidavit to: 

Civil Rights Division 
Attn: Ms. Naomi H. Milton 
Attorney. Disability Rights Section 
P.O. Box 66738 
Washington D.C. 20035-6738 
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PLRA Round Up: 

PLRA Doesn’t Apply to Habeas: 

The court of appeals for the first circuit 
held that the filing fee provisions of the 
PLRA do not apply to habeas corpus pe- 
titions. In doing so. the first circuit joined 
the other eleven circuits that have held 
likewise. At this point all circuit courts 
are unanimous that the PLRA's filing fee 
provisions do not apply to habeas cor- 
pus petitions. See: A far tin v. Bissonette . 
118 F.3d 871 (1st Cir. 1997). 

Writs of Mandamus Not Subject 
to PLRA Fees: The court of appeals for 
the fifth circuit joined the second and 
seventh circuit in holding that petitions 
seeking writs of mandamus in the court 
of appeals are not subject to the PLRA's 
filing fee requirement as long as the un- 
derlying action is a habeas corpus 
petition or involves a criminal prosecu- 
tion. See: In Re Stone . 118 F.3d 1032 
(5th Cir. 1997). 

Motion for Seized Property Sub- 
ject to PLRA Fee: The court of appeals 
for the fifth circuit held that a federal 
prisoner's motion for the return of seized 
property under Fed.R.Cnm.P 4 1(e) was 
a “civil action' 1 which required the pay- 
ment of the $ 150 filing fee in the district 
court and $ 105 for the appeal. The court 
declined to extend its prior holdings that 
the PLRA did not apply to criminal and 
habeas actions. See: Pena k United 
States , 122 F.3d 3 (5th Cir. 1997). 

Mailbox Rule Applies to Trust 
Fund Statement: The court of appeals 
for the ninth circuit held that Houston v. 
Lack, 487 U.S. 266, 108 S.Ct. 2379 
(1988) applies to the filing of trust fund 
account statements as required by 28 
U.S.C. § 1915(a)(2) of the PLRA’s fil- 
ing fee requirements. Curtis James, an 
Arizona state prisoner, filed a § 1983 suit 
which the district court dismissed for 
James' failure to file his prison trust ac- 
count statement in a timely manner. 
James then submitted the trust fund state- 
ment with a sworn affidavit stating that 
he had mailed the trust fund informa- 
tion to the court within the 30 day period 
but which the district court had received 
and filed after the 30 day period had run. 
The district court did not reconsider its 
ruling. The court of appeals vacated and 


remanded. The appeals court held that 
because James had submitted a sworn 
statement saying he had complied in a 
timely manner with the court's 30 day 
deadline, the district court was required 
to either accept the allegation as true or 
make a factual finding to the contrary 
based upon an adequate evidentiary 
showing by the opposing party. Because 
the lower court did not make these find- 
ings the case was remanded for further 
proceedings. See: James v. Madison 
Street Jail, 122 F.3d 27 (9th Cir. 1997). 

Fifth Circuit Upholds PLRA IFP 
Provisions: The court of appeals for the 
fifth circuit held that the PLRA's filing 
fee provisions, 28 U.S.C. § 1915, which 
require that prisoners pay the filing fees 
of any civil suits or appeals they file in 
federal court, are constitutional. The 
court held that the PLRA fee provisions 
do not deny prisoners access to the 
courts, in large part, because 28 U.S.C. 
§ 19 15(b)(4) specifically states that pris- 
oners will not be prevented from filing 
suit solely because they lack the money 
to pay the filing fees. In so ailing, the 
court joined the second, fourth, sixth and 
eleventh circuits which have upheld the 
PLRA's fee provisions. All courts to con- 
sider the PLRA's fee provisions have 
upheld them. See: Norton v. Dimazana , 
122 F.3d 286 (5th Cir. 1997). 

Dismissal of Paid Suit Counts as a 
“Strike”: The court of appeals for the 
seventh circuit held that the dismissal 
of a lawsuit in which the filing fee had 
been paid counts as a ’’strike” under 28 
U.S.C. § 1915(g). Section (g) of the In 
Forma Pauperis statute requires full pay- 
ment of all filing fees when a prisoner 
files a suit or an appeal and on three or 
more occasions has had a federal law- 
suit dismissed on the grounds that it is 
frivolous, malicious or fails to state a 
claim upon which relief can be granted, 
unless the prisoner is in imminent dan- 
ger of serious harm. The PLRA does not 
specify whether the dismissed suits need 
to have been filed IFP to count as a 
''strike.' , The court held they did not. 
"The prisoner who has brought three 
suits or appeals that lacked sufficient 
merit to get beyond the pleadings (or that 
were an outright abuse of process) is not 


an appealing candidate for a waiver of 
the filing fee in his fourth through nth 
cases, even if he paid for the previous 
suits. We therefore hold that a dismissal 
need not, to qualify' as a strike, be an 
action or appeal filed in forma pauperis.” 
The court held that in this case the dis- 
trict court dismissal counted as one strike 
and its affirmance counted as another. 
See: Duvall u Miller . 122 F.3d 489 (7th 
Cir. 1997). 

Mandamus Appeal Denied as 
Third Strike: The court of appeals for 
the tenth circuit held that 28 U.S.C. § 
1915(g), which bans in forma pauperis 
civil actions for prisoners that have had 
three or more actions dismissed as frivo- 
lous. malicious or for failing to state a 
claim, prevents the IFP filing of a writ 
of mandamus. In Green u Nottingham . 
90 F.3d 415 ( 10th Cir. 1996) the court 
held that writs of mandamus arc civil 
actions subject to the PLRA. In this case 
plaintiff Michael Washington has had 
almost two dozen actions dismissed as 
frivolous and he sought to file a writ of 
mandamus IFP The court held that the 
petition was barred under § 19 15(g) and 
could not be filed unless Washington 
prepaid the appellate filing fee. See: In 
Re Washington , 122 F. 3d 1345 ( 10th Cir. 
1997). ■ 


Attn: Lawyers in Prison 

Calfornia Lawyer , a legal trade 
magazine, is planning an article on 
incarcerated attorneys. We are look- 
ing for anyone who was a member 
of the California State Bar and who 
is serv ing time in a state or federal 
prison. 

The article will address is- 
sues that touch directly on attorney 
inmates, as well as coping strategies, 
professional skills that have proven 
useful, and questions of that sort. 
Interviews are also being conducted 
with lawyers who have been released 
from prison. If this describes you, 
or someone you know, please write 
to California Lawyer, 1390 Market 
Street, Suite 12 10, San Francisco C A 
94102. Mark it to the attention of 
Brae Canlen. 
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Former Warden Wins Suit Against TDCJ 


A n Anderson County, Texas, 
jury found that former Beto I 
Unit warden Terry Terrell was fired be- 
cause he reported corruption and 
violations of the law by other employees 
of the Texas Department of Criminal 
Justice (TDCJ). 

The juiy r deliberated for nearly four 
hours before awarding Terrell. $100,000 
for mental anguish. $53,670 for lost 
earnings, and $ 132,2 13 in attorney fees. 
Terrell's attorney. Bob Thomas, said the 
entire verdict will earn 10 percent inter- 
est dating back to six months after Terrell 
was fired in July 1 99 1 . 

The former warden filed suit in 
1991 under the Whistleblower Act al- 


federal district court in Ala- 
ama held that conditions in 
the Pickens county jail in Carrolton, Ala- 
bama. were so abysmal it was not fit for 
human or animal habitation. Prisoners 
in the jail filed a class action suit chal- 
lenging the conditions of their 
confinement. The jail was designed to 
hold 54 prisoners but as of January 20. 
1997. it held 71. The only staff member 
on duty in the jail was one jailer who 
doubles as a dispatcher. During an in- 
spection visit on January 8, 1997, 
Pickens County district judge Woodard 
wrote: "Conditions in the jail defy word 
description. Only a personal inspection 
can reveal the severity of the conditions 
therein. This jail is inhumane, and not 
fit for human habitation. It is not fit for 
livestock. No man who valued his horse 
or dog would keep it confined within 
these walls. The conditions are a dis- 
grace to a Christian people in a 
democratic society.” 

The federal court painted a dark, 
dismal picture of suffering and misery . 
Prisoners in the jail sleep on wet, sew- 
age covered floors with pieces of foam 
as "mattresses,” or none at all. They are 
provided with no clothes, linen or tow- 
els during their jail stay. If prisoners get 
sick or into fights the lone jailer doesn't 
learn about it unless prisoners bang on 
the walls or place a phone call to rela- 
tives to call the jail and report the 
incident by phone. The jail is infested 
with vermin, has poor lighting, no heat- 
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leging that he was fired in retaliation for 
filing three complaints against 
then-Northern Regional TDCJ Director 
Marshal Herklotz. Terrell accused 
Herklotz of trying to intimidate witnesses 
and derail an investigation. The investi- 
gation had been started by Terrell who 
charged a TDCJ major with failing to 
prevent the stabbing of a prisoner after 
he had received information that the pris- 
oner was in mortal danger. 

Terrell also wrote letters to 
then-TDCJ board chairman Seldon Hale 
and Gov. Ann Richards complaining of 
corruption within the TDCJ. In a meet- 
ing with Hale, Terrell accused 
then-prison director Andy Collins of 


ing. no ventilation, shoddy electrical wir- 
ing. poorly working toilets and sinks and 
plenty more. 

The sheriff has repeatedly sought 
hinds to build a new jail or renovate the 
current one, to no avail as county commis- 
sioners ignore him. The sheriff testified that 
he had to "beg private citizens for food for 
the inmates, since the state of Alabama pro- 
vides only $ 1 .75 per day for each inmate.” 

"There is no reason to believe that 
without federal judicial i n tc rve nf ioff the 
commissioners will allocate funds to ei- 
ther build a new jail or completely 
renovate the present one. By their ac- 
tions the commissioners have shown 
that they are impervious to the right of 
the PCJ inmates to be free from cruel 
and unusual punishment.” The court 
issued a preliminary injunction enjoin- 
ing the sheriff from housing prisoners 
in the Pickens county jail overnight. The 
court ordered the sheriff to transfer and 
house all county prisoners to other 
county jails or state prisons. See: Coo- 
per v. Pickens County . AL 955 F. Supp. 
1390 (ND AL 1997)'. 

No mention was made by the court 
of the Prison Litigation Reform Act's 
limitations on jail injunctions. However, 
this case well illustrates why jail and 
prison litigation frequently offers the 
only means of securing minimally hu- 
mane conditions of confinement. That 
jail conditions such as this exist in the 
U.S. at the end of the 20th century' says 
volumes about the importance attached 
to "human rights'’ in this country: ■ 
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falsifying payroll records and misapply- 
ing state travel funds. 

Court testimony revealed that TDCJ 
Internal Affairs investigated and its find- 
ings did not support any of Terrelf s 
allegations. 

During the trial. Seldon Hale was 
asked why he had resigned from the TDCJ 
board. Hale said that when reports sur- 
faced that a board member was being 
investigated about working for a company 
the TDCJ had contracted with, he re- 
signed to keep bad publicity' from hurting 
governor Richards. 

In 1993, an Anderson County' jury 
ruled that Terrell was fired out of malice 
and awarded him $700,000 in damages 
— $445,508 for lost earnings and 
$250,000 punitive damages. However, 
that verdict was reversed by the 12th cir- 
cuit court of appeals and remanded for 
retrial. 

In his closing statement to jurors in 
the second trial, Thomas asked for lost 
earnings of $644,000, a figure he said was 
calculated by an economist. Assistant 
A.G. Phil Marrus argued, however, that 
Terrell is better off financially today. 
While he was making $54,000 a year as 
a TDCJ senior warden in 1991, Terrell 
currently earns $74,000 annually as a 
warden of a private prison in Louisiana. 
He said of the $644,000 the economist 
calculated in lost earnings $550,000 was 
related to unpaid prisoner labor which 
cared for Terrell’s state-owned house and 
lawn. 

"It's unseemly to me to come in here 
and tell y ou that is a loss to him over the 
next twenty years,” Marrus told the jury. 
"He has to mow his yard. How many of 
us don’t*? He has to trim his hedges. How 
many of us don't?” 

Marrus argued that the 
Whistleblower Act wasn’t designed to 
protect people who make unfounded al- 
legations, and there was no evidence of 
Terrell's allegations. 

Thomas told the jury that the TDCJ 
Internal Affairs division investigated 
Terrell's allegations against Herkhlotz, but 
not those against Coll ins^whoi s curren tly 
the focus of a federal grand jury probe in- 
vestigating widespread TDCJ corruption 
which occurred while Collins was in 
charge of the Texas prison sy stem. H 

Source: Palestine Herald-Press 
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Washington 35% Law Struck Down, in Part 


T)L\ has reported extensively on 

Jf Wright v. Rive land, the class 
action lawsuit challenging Washington 
state statute RCW 72.09.480 [PLN, Jun. 
Aug. Dec. 1996; May 1997], The law 
allows the DOC to seize 35% of all 
money sent to prisoners, regardless of the 
source. The district court had previously 
dismissed the plaintiffs' claims that the 
statute violated their federal rights with 
regards to due process, equal protection, 
double jeopardy, ex post facto, bill of at- 
tainders, takings clause and excessive 
fines. 

On October 1, 1997, magistrate J. 
Kelley Arnold issued a Report and 
Recommendation (R&R) which recom- 
mended partial summary judgment to the 
plaintiffs. At the outset the magistrate 
held that 28 U.S.C. § 1341, the Tax In- 
junction Act (TIA). did not apply to this 
action. This was very important because 
the defendants had sought dismissal of 
the suit claiming that the TIA deprived 
the federal courts of subject matter ju- 
risdiction to hear the complaint. 

The magistrate held that ERISA 
pension funds can be seized under the 
law. He also held that the plaintiffs 
lacked standing to challenge the statute 
as applied to railroad pension funds be- 
cause no class member was identified as 
receiving such funds. 

The R&R declared that the seizure 
statute “impermissibly conflicts with the 
class's right to receive funds from 
veteran’s benefits, social security ben- 
efits, proceeds from § 1983 civil rights 
actions, and certain funds distributed to 
Native Americans without being levied.” 

On October 22, 1997, US. district 
court judge Franklin Burgess adopted the 
R&R in its entirety. The court’s order 
states: “That all plaintiff's motion is 
granted in part and denied in part. RCW 
72.09.480 is declared void to the extent 
that it conflicts with the following fed- 
eral laws: Veteran's Administration 
benefits received under 38 U.S.C. 
5301(a); Social Security benefits received 
under 42 U.S.C. § 407(a); proceeds from 
civil rights action filed pursuant to 42 
U.S.C. § 1983; and certain funds distrib- 
uted to native Americans under 25 
U.S.C. § 410. 1401-07, 1176 and 43 
U.S.C. § 1606(h), 1620. It is the class 


member 's burden to demonstrate that any 
funds received are exempt from the de- 
ductions made pursuant to RCW 
72.09.480." 

The next step is for the plaintiffs to 
move for an injunction enjoining en- 
forcement of RCW 72.09.480 to the 
extent it had been declared void and to 
seek attorney fees and costs. The plain- 
tiffs will be appealing dismissal of the 
constitutional claims to the ninth circuit 
and presumably the state will appeal the 
court's ailing in favor of the prisoners. 
Readers should note that the court's Ril- 
ing applies only to funds from the federal 
sources listed above. Funds from all other 


sources will still have 35% seized by the 
statute. Prisoners who have had federal 
funds as listed above seized, should request 
their refund from the state and notify class 
counsel if the DOC refuses to refund the 
money. The district court's ruling is un- 
published but can be accessed at PLNs 
website. See: Wright v. Rive land, case No. 
C95-5381FDB. USDC Tacoma, WA. 

The state court lawsuit. Dean v. 
Lehman . filed on behalf of prisoners’ 
spouses challenging RCW 72.09.480 is 
still pending in King County superior 
court. The superior court granted class cer- 
tification and discovery is proceeding. PLN 
will report developments in both cases as 
they occur. | 


Torture Info Wanted 

Bonnie Kemess, longtime prison 
nghts activist; PLN supporter; and 
Associate Director of the American 
Friends Service Committee, Cnminal 
Justice Program, is seeking informa- 
tion from U.S. prisoners who have 
been subjected to the use of restraint 
chairs (aka '"the chair”), four-point re- 
straints (aka "the motorcycle”), stun 
belts, stun grenades, gas grenades, 
pepper spray; CS gas, or other types 
of restraint, punishment, or torture/ 
control devices. 

She is prepaRng a report on U.S. 
lack of compliance with the United 
Nations Covenant on the Treatment 
of Prisoners, of which the U.S. is a 
signatory. Please send personal de- 
scriptions and/or affidavits to: Bonnie 
Kerness; AFSC - UN Report; 972 
Broad Street, 6th Floor; Newark, NJ 
07102 
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S135,000 Award in Beating Affirmed, Municipal 


Liability 

T he court of appeals for the Dis- 
tnct of Columbia circuit affirmed 
the award of $ 135,000 in damages to a pris- 
oner beaten bv prison guards, but it reversed 
an attorney fee award premised upon mu- 
nicipal liability. Robert Triplett, a D C. 
pnsoner. had his ann twisted and his neck 
broken by pRson guards. The case went to 
tnal before a magistrate and the defendants 
were precluded from calling any witnesses 
as a discovers- sanction for their misconduct 
in the litigation. The court found the defen- 
dant guards liable to assault and battery as 
well as violating the eighth amendment. The 
court held the Distnct of Columbia was sub- 
ject to municipal liability under 42 U.S.C. 
§ 1983 for the attack, and awarded Triplett 
attorney fees. 

The court of appeals affirmed the dam- 
age aw ard based solely on tire assault and 
battery claims. The lower court had based 
its municipal liability finding on the fact 
that the district had a policy- of using exces- 
sive force against prisoners and was 
therefore liable. This finding was based in 
part on the testimony of Kenneth Gunn, a 
fonner D.C. prison guard serving time in 
prison for beating prisoners. Gunn testified 
that excessive force was routinely used 
against prisoners and the DOC supervisors 
condoned the practice. 

The appeals court held that for pur- 
poses of municipal liability; policymakers 
must be aware of the unconstitutional prac- 
tices and condone them. In this case, the 
court held, there was no evidence the may or, 
DOC director or city council knew of the 


Reversed 

routine use of excessiv e force or condoned 
it. [Editors' Note: Tins is somewhat disin- 
genuous of the court given the repeated cases 
where prisoners have proven they were 
beaten raped, sexually harassed and other- 
wise abused by D.C. guards. Tliis case is 
hardly an isolated instance of excessive force 
by the District. | The court therefore reversed 
the finding of municipal liability 7 and the 
attorney fee award premised upon it. See: 
Triplett i: District of Columbia , 108 F.3d 
1450 (DC Cir. 1997). ■ 
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AL; On October 2, 1997, a fight 
between two unidentified prisoners at the 
Holman prison in Atmore escalated into 
a braw l involving 18 prisoners that left 
two seriously injured and five slightly 
injured. Prison spokesman Tom Gilkson 
said the tight began as a dispute over 
money paid to a lawyer. 

Canada; In October, 1997, Ontario 
judge Bruce Hawkins declined to extra- 
dite Canadians Harry Cobb, Allen 
Grossman and James Tsioubris to face 
federal U.S. charges of swindling 1,000 
people out of S3 5 million in a 
telemarketing scam. The ruling came 
after Assistant U.S. Attorney Gordon 
Zubrod told a Canadian TV interviewer 
that those who resisted extradition 
"would face a long. hard, prison term as 
the boyfriend of a very bad man." Judge 
Hawkins said "No right thinking Cana- 
dian would endorse the use of 
homosexual rape as a means of persuad- 
ing Canadian residents to abandon their 
rights to a full extradition hearing.” 


News in Brief: 

China: In October. 1997. the Chi- 
nese government announced it was 
considering making lethal injection the 
official means of execution, instead of 
shooting. Lethal injection was ratified as 
a means of execution on January 1 . 1 997. 
Between March and October. 1997, 22 
prisoners were executed by lethal injec- 
tion at the Kunming Court Hospital, 
carrying out sentences imposed by the 
Kunming Intermediate People's Court in 
Yunnan province. 

FL: In October. 1997. Karen 
Spaziano was arrested and charged with 
attempting to smuggle 40 grams of mari- 
juana to her husband. Thomas Spaziano, 
a prisoner at the Martin Correctional 
Institution. The Spezianos had married 
the week before the arrest. Prison offi- 
cials claimed to have learned of the plan 
through the routine monitoring and tap- 
ing of prison phone calls. 

NJ: On October 11. 1997, Mercer 
County (Trenton) Detention Center 
guard Freddie Feliciano was arrested by 


FBI agents on charges of robbing 17 
banks with fake bombs. Feliciano was 
held without bail pending trial. The rob- 
beries took place in DE. PA, VA, MD 
and NJ. 

TX: On July 29, 1997, Jimmy 
Billingsley, a former guard at the Tarrant 
County Community Corrections Facility, 
was charged with sexually assaulting one 
female prisoner and exposing himself to 
another. The facility is operated by Cor- 
rectional Services Corporation, a private 
company. After being charged, 
Billingsley fled the area and arrest war- 
rants were issued. 

TX: On September 26, 1997, a fed- 
eral grand jury indicted federal prison 
guard Darren Humphries on chargesof 
aggravated sexual assault. Humphries, 
a Bureau of Prisons guard at the FCI in 
Big Spring, is accused of raping a male 
prisoner on March 2, 1997, in one of the 
prison’s dormitory units. Humphries, j 
free on bond, is also on paid leave pend- 
ing trial. ■ j 



TCI BREAKS "INMATE TELEPHONE SYSTEM" STRANGLEHOLD 


TCI has pioneered a new concept to bring down the costs of 
inmate telephone calls. 

This service is called Billed Party Preference and allows 
inmates to make long distance calls from any prison in the 
U.S. at only 10C per minute, 24 — hours a day, 7 days a week. 

By using TGI’s services; inmates and their families can save 

at least 50% ! 

CJP Various law firms across the country are signing-on with TCI 
for lower rates. 

cJP Call or write for a FREE brochure or to sign-up. 

4TUn ® 


Tele — Con, Inc. 

1 1 1 South Moody Avenue 
Tampa, Florida 33609 
(888) 2-Dial-A-Con 
(888) 234-2522 
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A Matter of Fact 


[Editor s Note: This will be the last 
"A Matter of Fact " column. Many of you 
have written to praise the column but oth- 
ers ha\-e complained that: 1) its a waste 
of space, and 2) its hard to digest an en- 
tire page of facts and figures all at once . 

From now on “.4 Matter of Fact" 
material will be spread throughout each 
issue in bite-sized nuggets called In 
Fact". So rather than waste valuable 
column space, the "In Fact" items will 
be used to fill the space left over at the 
end of articles that don If quite fill a 
Page.] 

> Statistics from the New York 
State Senate’s Office of Minority Pro- 
grams show that 80 percent of all NY 
state prisoners come from just eight NY 
City neighborhoods. 

> Clinton Correctional Facility 
(CCF), in upstate New York, holds fewer 
than Five percent of NY state prisoners. 
Approximately 50 percent of the brutal- 
ity cases filed statewide by LAY 
Prisoners Legal Services stem from in- 
cidents at CCF. 

> The Israeli army has used “rub- 
ber bullets” since 1987 against 
Palestinian protesters. Although the plas- 
tic- or rubber-coated steel pellets are 
intended to be non-lethal there have 
been 42 reported fatalities resulting from 
their use, according to the Israeli group 
Betselem, which monitors Israel’s ac- 
tions in the occupied Palestinian areas. 

> Thirty -one California state pris- 
oners have been fatally shot by prison 
guards since 1989. Most were killed to 
“break up a fight” between prisoners. 

> The Texas Department of 
Criminal Justice (TDCJ) reported 311 
prisoner-on-guard assaults in 1994, 918 
in 1996. The TDCJ says it doesn’t com- 
pile statistics on guard-on-prisoner 
assaults. 

> The TDCJ does track “use of 
force” reports, however. TDCJ figures 
cite 7,804 major use of force incidents 
in 1996. Less than half of those (3,169) 
were investigated by Internal Affairs; 1 13 
were found to involve prohibited exces- 
sive force. 

> In the first six months of 1997, 
TDCJ figures cite 4,043 use of force in- 


cidents; 98 were later deemed inappro- 
priate. 

> In the month of July, 1997, the 
TDCJ documented 101 incidents where 
chemical agents (pepper spray or CS 
mace) were used by prison guards to con- 
trol “unruly convicts”. 


> Human Rights Watch reports 
that while five percent of Indiana state 
prisoners in general population have a 
serious mental illness, over half of the 
prisoners in Indiana’s supermax SHU are 
mentally ill. H 


Legal Material Confiscation May Violate 
First Amendment 


T he court of appeals for the 
eighth circuit held that a fac- 
tual dispute required a trial to determine 
if a prison package policy was arbitrarily 
applied in a manner that violated the first 
amendment. Clyde Weiler. a Missouri 
state prisoner, was sent a package of le- 
gal papers and transcripts by his son. 
The package was rejected under a prison 
policy requiring that all packages come 
from an approved vendor. Weiler filed 
suit claiming the censorship violated his 
first amendment rights. The district 
court dismissed the case, which was re- 
versed on appeal. 

On remand prison officials filed a 
motion for summary judgment on quali- 
fied immunity grounds claiming their 
mail policies were uniformly applied. 
Weiler produced affidavits from ten pris- 
oners stating they had received packages 


of legal materials from friends and fam- 
ily members through the prison 
mailroom. The district court denied the 
motion, holding that the factual dispute 
prevented summary judgment. The de- 
fendants appealed and the appeals court, 
in a brief ruling, affirmed and remanded 
the case for trial. The court primarily 
held that whenever evidence conflicts 
it must be resolved at trial, not on a sum- 
mary judgment motion. Readers should 
note that Weiler brought his claim solely 
under the first amendment and did not 
make a court access claim. In first 
amendment claims damages are pre- 
sumed while prisoners must show 
actual damages in a court access claim. 
Legal papers and materials are pro- 
tected under the first amendment. See: 
Weiler v. Purkett , 104 F.3d 149 (8th 
Cir. 1997). ■ 


Alabama Jail Held in Contempt for Crowding 


A federal district court in Ala- 

Yxbama held that a jail had will- 
fully refused to comply with a consent 
decree limiting jail crowding and held the 
defendants in contempt and imposed sanc- 
tions of $100 per day for every prisoner 
held in the jail over its capacity of 30 pris- 
oners. In 1992 Macon county jail prisoners 
sued over their conditions of confinement. 
After counsel was appointed to represent 
them the parties entered into a consent 
decree requiring numerous changes in jail 
operation pending construction of a new r 
jail slated for completion in May; 1996. 

The new jail was not completed in 
schedule and the defendants sought to 
modify the decree. In a harshly worded 
ruling the court denied the motion and 
found the defendants in contempt. The 
court was incredulous about the sheriff's 


claim that he didn't learn he was unable 
to finance the new jail until thirteen 
months after settling the suit. The court 
mled the defendants had entered into the 
decree without taking their responsibili- 
ties seriously and that they attempted to 
conceal their non-compliance from the 
court and plaintiffs. 

The court gave a detailed discussion 
to the authority of courts to impose con- 
tempt sanctions in jail reform litigation. 
The court gave the defendants until June 
30, 1997. to build the new jail they had 
agreed to build. For every' prisoner the 
old jail held bey ond its rated capacity of 
30 the defendants were ordered to pay 
$100 per day to a fund maintained by 
the court for the benefit of the jail’s pris- 
oners. See: McCrav v. Dawson , 953 F. 
Supp. 1476 (MD AL 1996). ■ 
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New York Work Release Creates Liberty Interest 


A federal district court in New 
York held that prisoners have 
a liberty interest in that state's Tempo- 
rary Release Program (TRP) which 
requires due process before they can be 
removed from it. Franklin Greaves was 
a TRP participant, as such he lived and 
worked outside a prison facility five days 
a week and spent the weekends in prison. 
At all times he was legally in the cus- 
tody of the NY Dept, of Correctional 
Services. Upon returning to prison 
Greaves was accused by guards of hav- 
ing a different watch than the one he had 
permission to have. Greaves was 
infracted and placed in segregation. At 
no time was he afforded a hearing at 
which to refute the allegation. 

Greaves filed suit under 42 U.S.C. 
§ 1983 claiming he was wrongfully re- 
moved from the TRP. The defendants 
filed a motion for summary judgment 
claiming the suit should be dismissed 


Expert Assistance 
in 

* Transfers 

* Initial Federal 
Prison Placement 

* Parole Hearings 

* Administrative 
Remedies 

* Expert Witness 

H.R. COX, M.S. 
CORRECTIONS 
CONSULTANT 

P.O. Box 1551 
Weatherford, Texas 76086 
(817)596-8457 
(No Collect Calls) 
FAX: (817) 594-7172 


because New York state prisoners have 
no due process liberty interest in remain- 
ing in the TRP. The court denied the 
motion, holding prisoners do have such 
an interest and that Greaves had stated 
an actionable claim. 

The court held that Sandin w 
Connor . 115 S.Ct. 2293 (1995) [PLN, 
Aug. 1995] applied to this case. In Lee 
v. Governor of X cm' York . 87 F.3d 55. 58 
(2nd Cir. 1996) the second circuit held 
that a class of prisoners rendered ineli- 
gible for the TRP by a change in NY law 
did not have a liberty' interest in partici- 
pating in the TRP. and were denied relief. 

The reasoning of Lee leads to the 
conclusion that a participant in TRP has 
a liberty’ interest in remaining in the pro- 
gram. In Lee , the plaintiffs were not TRP 
participants. Thus the legislative amend- 
ment rendering them ineligible for the 
TRP had no effect on their day to day 
prison life other than to maintain the sta- 
tus quo. Here, by contrast. Greaves was 
a TRP participant at the time of the al- 


legedly unconstitutional deprivation. The 
practical effect on that deprivation 
caused a 'major disruption' and a 'sig- 
nificant hardship.' Thus. Greaves had a 
liberty interest in his continued partici- 
pation in Fishkilfs TRP.'’ 

The court held that removing a pris- 
oner from the TRP and placing him in 
solitary’ confinement inflicts the ’"major 
disruption" and "atypical and significant 
hardship" which Sandin held merited 
due process protection before it was im- 
posed. The court noted that Roucchio v. 
Coughlin , 923 F. Supp. 360 (ED NY 
1996), which predated Lee . rejected the 
claim that TRP participants had a lib- 
erty’ interest in remaining in the TRP. 
However, this ruling seems to comport 
with Young u Harper . 117 S. Ct. 1148 
(1997) [PLN, Maw 1997] which held 
prisoners in a parole like program were 
entitled to due process before they were 
removed from it. See: Greaves v. State 


of' New York . 951 F. Supp. 33 (SD NY 
1996). a 


Dismissal for Derelict Lawyer Reversed 


T he court of appeals for the fifth 
circuit held that a district court 
abused its discretion when it dismissed, 
with prejudice, a prisoner's lawsuit as a 
sanction for his appointed counsel's der- 
eliction. Tvronne Clofer, a Louisiana 
state prisoner, filed suit claiming prison 
officials were deliberately indifferent to 
his serious medical needs. The court ap- 
pointed attorney David Ferguson to 
represent Clofer. Clofer filed a motion 


In Brief 

WA. On October 24, 1997, King 
county- (Seattle) jail guard Jeffrey Jones 
was arrested by FBI agents on charges 
of soliciting an assault on a witness: traf- 
ficking and possessing stolen property 
and conspiring to violate federal firearms 
laws. Jones was out on bail awaiting trial 
on charges of smuggling drugs into the 
jail and selling criminal history infor- 
mation to undercover FBI agents. 

WV: On October 9, 1997, state 
judge Joseph Troisi was indicted on fed- 
eral civil rights charges for biting the nose 
of a defendant who cursed at him incourt. 
Troisi s lawyer, Harry Deitzler, said. T 
hope this doesn't min his career.” 


to dismiss Ferguson for inadequate rep- 
resentation, which the court denied. As 
the case proceeded to trial, Ferguson 
failed to appear at three pretrial confer- 
ences and the court dismissed Clofer 's 
suit with prejudice as a sanction. Clofer 
asked the court to reconsider, arguing it 
was unfair to punish him for his court 
appointed attorney's inadequate repre- 
sentation. The district court denied the 
motion. 

In a brief ruling, the appeals court 
vacated and remanded. "In this case, 
Ferguson alone is responsible for the 
plaintiff's failure to prosecute this action. 
Clofer was represented by an irresponsible 
attorney that the court refused to dismiss. 
In these circumstances, it is contrary’ to 
the most fundamental ideas of justice and 
fairness to punish Clofer for Ferguson’s 
dereliction. Clearly, some sanction is ap- 
propriate but we feel sanctions directed 
at the attorney would be more effective 
and at the same time preserve Clofer’s 
right to a trial on the merits.” 

- The district court . was Yristructed to 
reinstate the action and consider appro- 
priate sanctions against Ferguson. See: 
Clofer v. Fere go, 106 F. 3d 678 (5 th Cir. 
1997). ■ 
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Oceana gives you the 
help you need. 

Prisoners’ Self-Help Litigation Manual . Third Edition us$29.95 

Many grievances of prisoners can be remedied without the assistance of a lawyer. Written 
by John Boston and Daniel Manville, this valuable publication includes an outline of 
Federal and State legal systems and relevant legal terminology. This essential resource will 
help you to understand your rights, and will present possible remedies. 

This publication includes: 

Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 
Procedural due Process • Litigation • Pre-Trial Detainees’ Rights 
Actions, Defenses and Relief • Legal Research and Writing 

Post-Conviction Remedies . US$17. 50 

This step-by-step guide provides you with the procedures for challenging a criminal 
conviction after the right of appeal has been exhausted. This manual explains your rights 
from the first encounter with law enforcement authorities through a typical judicial 
appellate process. You'll receive a handy index of topics, with important footnotes and a 
table of cases. Sample forms are also included, providing actual examples of various legal 
documents including pleadings and motions. 


Introduction to the Legal System of the United States . Third Edition US$27.50 

This publication will help you to understand the fundamental principles of the United States legal system. Written by E. Allan 
Farnsworth, professor of law at Columbia University School of Law, this text has been required introductory reading in law schools for 
nearly 20 years. 

You receive coverage on: 

Historical Background • Legal Education • Legal Profession • The Judicial System • Statutes • Secondary Authority 
Classification • Procedure • Private Law • Public Law 

Brief Writing and Oral Argument . Seventh Edition US$35.00 

A classic “how-to” book that provides you with all the essentials of legal writing and the presentation of oral arguments. Useful 
appendices provides you with expertly drafted samples of every type of written legal document. 

You’ll also receive: 

Techniques of Trial and Appellate Advocacy • Standards of Judicial Review • Drafting Claim and Motion Papers • Legal Reasoning 
Planning, Drafting, and Polishing a Brief • Preparing and Delivering the Argument 


Detach this form and send payment (Check, Money Order or credit Card ) in an enclosed envelope to: 

Oceana Publications »75 Main Street • Dobbs Ferry, N.Y. 10522-1601 



TITLE 

ISBN 

□ Prisoners' Self-Help Litigation Manual 

US$29.95 

0-379-21219-9 

□ Post-Conviction Remedies 

US$17. SO 

0-379-20779-6 

□ Brief Writing and Oral Argument 

US$35.00 

0-379-20426-6 

□ Introduction to the Legal System of the United States 

US$27.50 

0-379-21373-7 

Prisoners Receive FREE Shipping and Handling - 

Please Do Not Send Cash 


□Check or Money Order is enclosed 

□Visa □MasterCard □American Express Card Number#: 


Exp. Date 



Signature. 
Name 

(please print ) 

Address _ 
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1997 Index Introduction 

Every January starting with 1996 vve publish a subject and case citation index of all articles that appeared in the previous 
year's issues. We welcome any comments, feedback or suggestions you may have on how we can improve the indexes. The 
indexing was done by the editors of PLN who have no formal in training in this area. We have tried to make it as user friendly 
and helpful as possible. Explanatory notes on what the symbols mean appear at the beginning of each index. 

We have indexes similar to this one available for all PLN back issues. To obtain copies please send $5.00 per year and 
specify the year(s) you want. The 1990-91 indexes are being counted as one index (i:e; $5 gets both of the nr) because we only 
published eight issues in 1990. 

You can purchase individual year sets of PLN (including the index) for only $50 per year. Just specify the year that you 
want. Complete indexed sets of all PZWback issues (from May. 1990 through December, 1997) are available for only $350, 
postage paid. This includes all indexes. Individual issues are available for $5 each; please specifiy desired issue. 

As a concluding note, the index confirms what PLN subscribers already know; We offer more prison news and legal 
reporting than any other publication for the cheapest price. So please encourage others to subscribe. 


Subject Index 


Note: 5:1 = Issue No.5, Pg.l 
Article Title on Margin = Primary Subject Heading 
—Article Title Offset by Double Dash = Secondary' Heading 
— Article Title Offset by Triple Dash - Tertiary Heading 


ACCESS TO MEDIA 

California Bans Media Interviews with Prisoners; 3:16; Wisely, Willie 
Media TRO Denied; 3:10; Sidebottom v Schiriro , 927 F. Supp. 1221 
(ED MO 1996). 

Not All Things Considered; 7:3 

-Media Allowed Access to CA Executions; 11:17; California First 
Amendment Coalition v. Calderon , 956 F. Supp. 883 (ND CA 
1997). 

AD-SEG/CONTROL UNITS 

Detainee Entitled to Ad-Seg Hearing; 3:23; Poole v. Jefferson County 
Sheriffs Department, 921 F. Supp. 431 (ED TX 1996). 

Editorial; 10:6; Pens, Dan 

Third Annual NCSCUP Conference; 3:22; Burton-Rose, Daniel 
Trouble Coming Every Day; ADX - The First Year; 7:6; Levasseur, 
Ray Luc 

—Kansas Ad Scg Hearing Required; 8:11; Murphy v. Nelson , 921 
P.2d 1225 (KS S.Ct. 1996). 

-Prisoner Awarded $30,001 in Beating Suit; 12:27 
-Puerto Rican POW ‘Graduated’ from ADX Florence to USP Marion; 
7:13; Burton-Rose, Daniel 

—Washington Prisoner Escapes from State’s Most Secure Lockup; 
7:14 

ATTORNEY CLIENT 

California Prisoners Entitled to Contact Attorney Visits; 6:20; In Re 
Roark . 56 Cal.Rptr.2d 582 (1996 4th District, Div.3). 

—Texas Lawyers Unhappy About Conscription; 4:18 

ATTORNEY FEE AWARDS 

ADA Suits Not Affected by PLRA Attorney Fee Caps; 10:5; Emry, 
John 

Attorney Fee Award in Nominal Damage Case Affirmed; 9:16; 
Muhammad v. Lockhart , 104 F.3d 1069 (8th Cir. 1997). 


PLRA Applies to Juveniles, Retroactive on Attorney Fees; 9:6; 

Alexander S. v. Boyd , 113 F.3d 1373 (4th Cir. 1997). 

PLRA Attorney Fee Cap Not Applicable to Pending Cases; 10:15; 

lladix v; Johnson , 965 F. Supp. 996 (WD MI 1997). 

—PLRA Applied to Attorney Fees; 4:9; Hadix v. Johnson , 947 F. 
Supp. 1113 (ED MI 1996). 

ATTORNEY MISCONDUCT 

Recent US Supreme Court Rulings of Interest: Civil Rights; 10:20; 
United States v. Lanier , 1 17 S.Ct. 1219 (1997). 

CIVIL COMMITMENT 

New Jersey Sex Offender Registration Injunction Vacated; 2:17; 
Art wav v. Attorney General of the State of New Jersey , 81 F.3d 
1235 (3rd Cir. 1996). 

New Jersey Sex Offender Registration Injunction Vacated; 2:17; W.P. 
v. Poritz , 931 F. Supp. 1187, 1199 (D NJ 1996); W.P v Poritz , 
931 F. Supp. 1199, (D NJ 1996). 

Supreme Court Rulings Trickle Down: Washington Civil Commit- 
ment; 12:5; Young V. Weston, 122 F.3d 38 (9th Cir. 1997). 
Supreme Court Upholds Kansas Civil Commitment Law; 8:1; Pens, 
Dan; Hendricks v. Kansas, 117 S. Ct. 2072 (1997). 

Washington Sex Offender Notification Enjoined; 12:25; Doe v. 
Gregoire , 960 F. Supp. 1478 (W.D. Wash. 1997). 

CIVIL PROCEDURE 

Arizona DOC Contempt Fines Affirmed; 10: 1 5; Hook v. Arizona Dept. 

of Corrections, 107 F.3d 1397 (9th Cir. 1997). 

Copying Claims Not Barred by Res Judicata; 4:19; Hiser v. Franklin , 
94 F.3d 1287 (9th Cir. 1996). 

Factual Findings Required in 8th Amendment Suit; 11:19; Isby v. 

Clark, 100 F.3d 502 (7th Cir. 1996). 

Farmer Remanded Again, for Discovery; 4:16; Farmer v. Brennan , 
81 F.3d 1444 (7th Cir. 1996). 

Late Notice of Appeal Allowed; 2:8; Benevides v. Bureau of Prisons , 
79 F.3d 1211 (DC Cir. 1996). 

Litigant Entitled to Summary Judgment Notice; 3:5; Anderson v. 
Angelone , 86 F.3d 932 (9th Cir. 1996). 
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Magistrates Lack Jurisdiction to Impose Contempt Sanctions; 10; 16; 

Bingman v. Hard, 100 F.3d 653 (9th Cir. 1996). 

No Administrative Exhaustion Requirement in 7th Circuit; 2:18; Pratt 
v. Hurley , 79 F.3d 601 (7th Cir. 1996). 

No Frivolousness Review Allowed When Filing Fee Paid; 6:20; Hake 
v. Clarke , 91 F.3d 1129 (8th Cir. 1996). 

No Service on US Required tor Bivens Claim in Work Injury Suit; 

3:26; Vaccaro v. Dobre, 81 F.3d 854 (9th Cir. 1996). 

Pro Se Litigant Entitled to Defendant’s Identity; 6:22; Donald v. Cook 
County Sheriff's Dept., 95 F.3d 548 (7th Cir. 1996). 

Pro Se Tips and Tactics (Declaratory' Relief). ; 6:10; Midgley, John 
Pro Se Tips and Tactics (Injunctive Relief). ; 3:8; Midgley, John 
Pro Se Tips and Tactics (Summary Judgements). ; 12:6; Midgley, 
John 

State Must Pay for Prisoner Witnesses; 7:22; Greene v. Prunty, 938 
F. Supp. 637 (SD CA 1996). 

Relation Back Period Suspended During IFP Application; 6:22; 
Urrulia v. Harrisburg County Police Dept., 91 F.3d 451 (3rd Cir. 
1996). 

-6th Circuit Upholds PLRA IFP Provisions; 7:11; Hampton v. Hobbs , 
106 F.3d 1281 (6th Cir. 1997). 

-Administrative Exhaustion Requirements Not Retroactive; 7:10; 

Wright v. Morris , 1 1 1 F.3d 414 (6th Cir. 1997). 

—Court Reduces Jury Award in Beating Suit; 9:20; Blissett v. 

Eisensmidt , 940 F. Supp. 449 (ND NY 1996). 

-District Courts Responsible for PLRA Appeal Fees; 8: 13; Morgan 
v. Haro , 1 12 F. 3d 788 (5th Cir. 1997). 

-Fifth Circuit Holds that PLRA Requires Fees in All Pending Cases; 
6:9; Strickland v. Rankin County Correctional Facility , 105 F.3d 
972 (5th Cir. 1997). 

-Fifth Circuit Holds that PLRA Requires Fees in All Pending Cases; 

6:9; Ayo v. Bathey , 106 F.3d 98 (5th Cir. 1997). 

-Fifth Circuit Rules on Appeals to Denials of IFP Status; 12:15; 

Baugh v. Taylor , 117 F.3d 197 (5th Cir. 1997). 

—Filing Fees Required in Civil Mandamus; 7:10; In Re Tyler ; 110 
F.3d 528 (10th Cir. 1997). 

-Illinois Jail Conditions Suit States Claim; 6: 1 8; Antonelli v. Sheahan , 
81 F.3d 1422 (7th Cir. 1996). 

-Medical Malpractice Instruction Warranted in Eighth Amendment 
Suit; 8:22; Hathaway v. Coughlin , 99 F.3d 550 (2nd Cir. 1996). 
-PLRA Allows Sua Sponte Dismissal; 5:9; Jones v. Russell , 950 F. 
Supp. 855 (ND IL 1996). 

-PLRA Exhaustion Requirement Jurisdictional; 11:18; Morgan v. 

Arizona DOC, 967 F. Supp. 1 184 (D AZ 1997). 

-PLRA Fee Requirements Not Applicable to Pending Suits; 5:10; 

Rodgers v. Deboe , 950 F. Supp. 1024 (SD CA 1997). 

-PLRA Forbids Dismissal of Suits Without Paid Fees; 9:7; Walp v. 

Scott , 115 F.3d 308 (5th Cir. 1997). 

-PLRA Overrules FRAP 24(a). ; 3 : 1 4, Jackson v: Stinnett ; 102 F. 3d 
132 (5th Cir. 1996). 

-Prisoners Retain Right to Safety; 4:10; Hayes v. New York City 
DOC , 84 F.3d 614 (2nd Cir. 1996). 

-Pro Se Tips and Tactics (Consent Decrees). ; 9:4; Midgley, John 
-Res Judicata No Bar to Damages in Illegal Sentence; 8:22; Rooding 
v. Peters, 92 F.3d 578 (7th Cir. 1996). 

-Sixth Circuit Explains PLRA Again; 9:6; McGore v. Wngglesworth , 
114 F.3d 601 (6th Cir. 1997). 


—Sixth Circuit Issues PLRA IFP Order; 6:8; In Re Prison Litigation 
Reform Act, 105 F.3d 1131 (6th Cir. 1997). 

-Special Masters; 7:10; Wilson v. U.S. District Court for the East- 
ern District of C-L 103 F.3d 828 (9th Cir. 1996). 

-Third Circuit: PLRA Doesn’t Apply to Mandamus; 3:14; Madden 
- v: Myers, 102 F.3d 74 (3rd Cir. 1996). 

—Beating and Strip Cell Require Trial; 4:15; Mitchell v. Maynard , 
80 F.3d 1433 (10th Cir. 1996). 

—Detainee Excessive Force Jury Instructions Reversed; 3:9; Wilson 
v. Williams, 83 F.3d 870 (7th Cir. 1996). 

—Eleventh Circuit Approves and Applies the PLRA; 12:14; Quigley, 
James; Mitchell v. Farcass , 113 F.3d 1483 (11th Cir. 1997). 

— FJC Prisoner Litigation Guide; 4:17 

— FTCA Suit Not Barred by Prior Bivens Claim; 6:19; Sterling v. 

United States, 85 F.3d 1225 (7th Cir. 1996). 

— No Immunity for Kidney Transplant Denial; 3:25; Jackson v. McIn- 
tosh, 90 F.3d 330 (9th Cir. 1996). 

— Qualified Immunity in Failure to Protect Claim; 12:20; Quigley, 
James; Winfield v. Bass, 106 F.3d 525 (4th Cir. 1997). 

—Seventh Circuit Questions ADA Applicability to Prisons; 5:19; 

Bryant v. Madigan, 91 F.3d 994 (7th Cir. 1996). 

—Washington Cost Bill PI Vacated; 8:19; Jirovec v. Blodgett , 1996 
WL 654441 (9th Cir. WA). 

COMMENTARY 

CDC Trying to Polish Tarnished Image; 3:21; Pens. Dan 
Costs of Crime; 2:6; Mason, J.W. 

Dilulio’s Crime Solution; 1:6 
Drug Policy as Social Control; 5:12; Chomsky, Noam 
From the Inside Looking Out; 1:5; Taylor, Jon Marc 
Law Against Love; 1:4; Abu- Jamal, Mumia 
Law’s Nature; 4:6; Abu-Jamal, Mumia 
Notes from the Unrepenitentiary; 2:8; Whitehorn, Laura 
Notes from the Unrepenitentiary; 5:6; Whitehorn, Laura 
On the Edge of Midnight; 6:14; Wolf, Mr.; Hook v. State of Arizona, 
98 F.3d 1177 (9th Cir. 1996). 

PLN Readers Dissatisfied with Freedom Press; 6:16 
Prison Time vs. Crime Rate Study; 1:6 
-Not All Things Considered; 7:3 

-Notes from the Unrepenitentiary; 8:5; Whitehorn, Laura 
-Ruchell Cinque Magee: Sole Survivor Still; 7:5; Abu-Jamal, Mumia 
-Should Prisoners Have the Right to Strike? Some Union Leaders 
Say “Yes!”; 5:14; Wilayto, Phil 

-Trouble Comming Every Day; ADX - The First Year; 7:6; Levasseur, 
Ray Luc 

—A Day at the Human Zoo; 10:21; Lynd, Alice 
—California Slashes Family Visits; 4:3; Wisely, Willie 
—New Triad; 3:13; Duterte, Pierre 

CONDITIONS OF CONFINEMENT 

D.C. Prisoners Win No Smoking Injunction; 12:16; Crowder v. Dis- 
trict of Columbia, 959 F. Supp. 6 (D DC 1997). 

New York Smoking Suit Set for Trial; 7:12; Warren v. Keane , 937 F. 
Supp. 301 (SD NY 1996). 

No Qualified Immunity for Denial of Exercise; 10:7; Watts v. Ramos , 
948 F. Supp. 739 (ND IL 1996). 

TRO Granted in DC Smoking Suit; 5:26; Crowder v: Kelly , 928 F. 
Supp. 2 (DC DC 1996). 
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VI Decree Modification Denied Under PLRA, DOC Held in Con- 
tempt; 12:22; Carty v. Farrelly\ 957 F. Supp. 727 (D VT 1997). 
-A Day at the Human Zoo; 10:21; Lynd, Alice 
-Beating and Strip Cell Require Trial; 4:15; Mitchell v. Maynard , 
80 F.3d 1433 (10th Cir. 1996). 

-DC Women Prisoners’ Suit Reversed; 9:11; Women Prisoners of 
D.C. DOC v. District Columbia , 93 F.3d 910 (DC Cir. 1996). 
-Double Celling States Eighth Amendment Claim; 4:21; Nami v. 

Fauver , 82 F.3d 63 (3rd Cir. 1996). 

-Hygiene and Retaliation Claims Require Trial; 7:18; Penrod v. 

Zavaras , 94 F.3d 1399 (10th Cir. 1996). 

-Inadequate Jail Staffing Violates Due Process; 4:13; Scott v. Moore , 
85 F.3d 230 (5th Cir. 1996). 

-North Carolina Population Limit Modification Affirmed; 8:15; Small 
v. Hunt , 98 F.3d 789 (4th Cir. 1996). 

--PLRA Codifies Injunction Standards in Conditions Case; 5:8; Smith 
v. Arkansas Department of Corrections , 103 F.3d 637 (8th Cir. 
1996). 

-Philadelphia Fined tor Degrading City Prisons; 4:10 

-Pierce County (Tacoma) Jail Suit Settled; 3:18; Herrera et al. v. 

Pierce County? et al. , Case No. C95-5025FDB (WD WA 1996). 
—Prison Pay Policy May Violate Court Access; 7:9; Myers v. Hundley , 
101 F.3d 542 (8th Cir. 1996). 

-Seventh Circuit Applies ADA to Prisoners; 10:4; Crawford v. Indi- 
ana DOC, 115 F.3d 481 (7th Cir. 1997). 

— CDC Consent Decree Contempt Vacated; 6:15; Gates v. Shinn, 98 
F.3d 463 (9th Cir. 1996). 

— Consent Decrees Create Enforceable Right; 5:5; Fitts v. Witkowski , 
920 F. Supp 679 (DC SC 1996). 

— Illinois Jail Conditions Suit States Claim; 6:18; Antonelli v. 

She ah an, 81 F.3d 1422 (7th Cir. 1996). 

—No Immunity for Denial of Exercise; 8:18; Williams v. G re finger, 
97 F.3d 699 (2nd Cir. 1996). 

CONSENT DECREES 

Arizona Holiday Package Decree Modified; 12:3; Hook v. State of 
Arizona . 120 F.3d 921 (9th Cir. 1997). 

CDC Consent Decree Contempt Vacated; 6:15; Gates v. Shinn , 98 
F.3d 463 (9th Cir. 1996). 

Consent Decrees Create Enforceable Right; 5:5; Fitts v. Witkowski , 
920 F. Supp. 679 (DC SC 1996). 

Consent Decrees Enforceable on Its Own Terms; 9:19; Komyatti v. 

Bayh, 96 F.3d 955 (7th Cir. 1996). 

Pro Se Tips and Tactics (Consent Decrees). ; 9:4; Midgley. John 
-Alabama AG Moves to Dissolve 17 Consent Decrees; 12:29 
-Consent Decree Termination; 7:10; Jensen v. County of Lake , 958 
F. Supp 397 (ND IN 1997). 

—Consent Decrees Termination Provision Upheld; 10:14; James v. 

Lash , 965 F.Supp. 1190 (ND IN 1997). 

—Massachusetts Court Avoids Ruling on Consent Decree Termina- 
tion; 6:9; Inmates of Suffolk County v. Sheriff of Suffolk County , 
952 F. Supp. 869 (D MA 1997). 

-Michigan DOC Held in Contempt in Court Access Case; 8:18; 

Glover v. Johnson , 931 F. Supp. 1360 (ED MI 1996). 

-On the Edge of Midnight; 6:14; Wolf, Mr.; Hook v. State of Ari- 
zona , 98 F.3d 1177 (9th Cir. 1996). 


-PLRA Consent Decree Termination Provision Unconstitutional; 4:8; 

Hadix v. Johnson . 947 F. Supp. 1 100 (ED MI 1996). 

— VI Decree Modification Denied Under PLRA, DOC Held in Con- 
tempt; 12:22; Carty v: Farrelly , 957 F. Supp. 727 (D VT 1997). 

COURT ACCESS 

California Limits Prison Appeals; 10:13; Wisely, Willie 
Experiment in Access: Law Libraries Eliminated in Arizona Pris- 
ons; 10:1; Stough, O’Neil 

LSC Ban on Funding Prison Litigation Enjoined; 10:24; Legal Aid 
Society of Hawaii v. Legal Services Corporation , 961 F. Supp. 
1402 (D HI 1997). 

Michigan DOC Held in Contempt in Court Access Case; 8:18; Glover 
v. Johnson , 931 F. Supp. 1360 (ED MI 1996). 

Nebraska Women’s Court Access Case Reversed; 9:18; Klinger v. 

Department of Corrections , 107 F.3d 609 (8th Cir. 1997). 

Prison Pay Policy May Violate Court Access; 7:9; Myers v. Hundley , 
101 F.3d 542 (8th Cir. 1996). 

Recent US Supreme Court Rulings of Interest: Court Access; 10:20;; 

M.L.B . v S.L.J., 117 S.Ct. 555 (1997). 

-Copying Claims Not Barred by Res Judicata; 4: 19; Hiser v. Franklin , ; 
94 F.3d 1287 (9th Cir. 1996). 

-Florida Ban on Prisoner Legal Help Struck Down; 8:16; Bass v. 

Department of Corrections , 684 So. 2d 834 (Fla. 1st DC A 1996). 
-Inadequate Public Defender Funding Unconstitutional; 2:23; United 
States Ex Rel Green v. Washington , 917 F. Supp. 1238 (ND EL 

1996) . 

-Sixth Circuit Defines Legal Mail; 5:7; Kensu v. Haigh , 87 F.3d 172: 
" (6th Cir. 1996). 

-State Must Pay for Prisoner Witnesses; 7:22; Greene v. P runty, 938 
F. Supp. 637 (SD CA 1996). 

-Used Law Books Not Good Enough in California; 3:23 
—Double Celling States Eighth Amendment Claim; 4:21; Nami v. 

Fauver 82 F.3d 63 (3rd Cir. 1996). 

—Hygiene and Retaliation Claims Require Trial; 7:18; Penrod v. 
Zavaras , 94 F.3d 1399 (10th Cir. 1996). 

DEATH PENALTY 

Alive Today! Death Row Calling U.S.A.; 11:7 
ABA Calls for Halt to Executions; 4:18 
Execution Conflicts with Medical Ethics; 3:12 
Media Allowed Access to CA Executions; 11:17; California First 
Amendment Coalition v. Calderon , 956 F. Supp. 883 (ND CA 

1997) . 

New Triad; 3:13; Duterte, Pierre 

Texas Lawyers Unhappy About Conscription; 4:18 

-Arizona Death Row Chain Gang Killing; 12:5 

-Speedy Death Penalty Provisions Enjoined in California; 6:5; 

Ashmus v. Calderon , 935 F. Supp. 1048 (ND CA 1996). 

— Death Blossoms; 7:16; Cook, Mark 
— In Defense of Mumia; 7:16; Burton-Rose, Daniel 

DISCIPLINARY HEARINGS 

AEDPA Applies to Prison Disciplinary Hearings; 12:9; Sweeney v. 

Parke , 113 F.3d 716 (7th Cir. 1997). 

Administrative Exhaustion Required for Disc. Habeas; 8:17; Moscato 
v. Federal Bureau of Prisons , 98 F.3d 757 (3rd Cir. 1996). 
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Disciplinary Finding Must Be Supported by Reliable Evidence: 5:20; 

A leeks v. Walsh . 81 F.3d 717 (7th Cir. 1996). 

Disciplinary Segregation Can Create Liberty Interest; 9:13: Miller v. 
Selsky. 111 F.3d 7 (2nd Cir. 1997); 9:13; Brooks v. Difash 112 
F.3d 46 (2nd Cir. 1997). 

Edwards v. Balisok. A Partial Victory for Prisoners: 7:1; Fathi, David 
C.: Edwards v. Balisok . 520 US 117 S.Ct. 1584 (1997). 

Fact Finding of Segregation Conditions Required in Disciplinary Suit; 
9:18; Hemphill v. Delo , 105 F.3d 391 (8th Cir. 1997); Driscoll v. 
Youngman . 105 F.3d 393 (8th Cir. 1997). 

Habeas and & 1983 Remedy for Disciplinary Flearings Discussed; 

8:8; Clavton-El v. Fisher. 96 F.3d 236 (7th Cir. 1996). 

Informant Testimony Must Be Reliable; 2:18; Broussard v. Johnson , 
918 F. Supp. 1040 (ED TX 1996). 

Montana Prisoners Have Liberty Interest in Classification Hearings; 
12:21; Arledge. Danny; Orozco v. Day , 934 P.2d 1009 (Mont. 
1997). 

NM Prisoners Refuse to Break Rocks; 11:14 

New York Work Release Creates Liberty Interest; 2:19; Roucchio v. 

Coughlin . 923 F. Supp. 360 (ED NY 1996). 

No Double Jeopardy in Massachusetts Disciplinary Hearings; 4:13: 

Commonwealth v; Forte , 423 Mass. 672 (S.Jud.Ct. ot MA 1996). 
No Remedy for State Law Violations in Washington Disciplinary 
Hearings; 3:13; In Re Burton . 910 P.2d 1295, 80 Wa. App. 573 
(WA Ct. App. Div. L 1996). 

Private Prison Disciplinary Action Subject to Colorado Court Re- 
view; 7:14; Murphy v. Pakenham , 923 P.2d 375 (CO App. Div. EE 
1996). 

Punitive Segregation May Violate Due Process; 8:12; Wynn v. Uhler , 
941 F. Supp 28 (ND NY 1996). 

Qualified Immunity for Infraction Suit; 5:20; Moorman v, Thalacker , 
83 F.3d 970 (8th Cir. 1996). 

Reliable Evidence Required at Disciplinary Hearing; 9:20; McPherson 
v. McBride , 943 F. Supp. 971 (ND IN 1996). 

Sandin Analyzed for New York Prisoners; 9:20; Justice v. Coughlin. 

941 F. Supp. 1312 (ND NY 1996). 

Second Circuit Approves Disciplinary Hearing Surcharge; 12:12; 

Allen v. Cuomo. 100 F.3d 253 (2nd Cir. 1996). 

Supreme Court Rulings Trickle Down: WA Good Time; 12:5; Gotcher 
v. Wood. 122 F.3d 39 (9th Cir. 1997). 

Texas Mandatory Release Statute Creates Liberty Interest; 11:12; 

Madison v. Parker . 104 F.3d 765 (5th Cir. 1997). 

--Consent Decrees Enforceable on Its Own Terms; 9:19; Komyatti v. 

Bayh, 96 F.3d 955 (7th Cir. 1996). 

—Frivolous State Litigation; 12: 17; Wright, Paul; Kennedy v. 

Blankenship. 100 F.3d 640 (8th Cir. 1996). 

-Grievance Retaliation Unconstitutional; 6:7; Graham v. Henderson , 
89 F.3d 75 (2nd Cir. 1996). 

-Habeas Petition Not Mooted by Segregation Release; 6:25; Bryan 
v. Duckworth. 88 F.3d 431 (7th Cir. 1996). 

-Iowa Grievance Retaliation Suit Set for Trial; 9:17; Hancock v. 

Thalacker , 933 F. Supp. 1449 (ND IA 1996). 

-Iowa Retaliation Verdict Affirmed; 6:21; Goff v. Burton , 91 F.3d 
1188 (8th Cir. 1996). 

-Mississippi Detainees Awarded Damages in Disciplinary Suit; 6:26; 
Dean v. Thomas. 933 F. Supp. 600 (SD MS 1996). 


-More Evidence Required in Retaliatory’ Infractions; 12:27; Hines v. 

Gomez. 108 F.3d 265 (9th Cir. 1997). 

—Attorney Fee Award in Nominal Damage Case Affirmed; 9:16; 

Muhammad v Lockhart. 104 F.3d 1069 (8th Cir. 1997). 
—Detainee Entitled to Ad-Seg Hearing; 3:23; Poole v. Jefferson 
County Sheriff's Department. 921 F. Supp. 431 (ED TX 1996). 

DISCLOSURE OF RECORDS 

—Washington Sex Offender Notification Enjoined; 12:25; Doe v. 

Gregoire. 960 F. Supp. 1478 (WD Wash. 1997). 

— Texas Parole Case Reversed; 1 1 :8; Johnson v. Rodriguez. 1 10 F.3d 
299 (5th Cir. 1997). 

EIGHTH AMENDMENT 

Counselor Liable in Failure to Protect Claim; 12:28; Hill v. Godinez. 
9 55 F. Supp. 945 (ND IL 1997). 

Double Celling States Eighth Amendment Claim; 4:21; Nami v. 

Fauver. 82 F.3d 63 (3rd Cir. 1996). 

Fear Alone Doesif t Violate Eighth Amendment: No Immunity for 
Retaliation; 1 1 :20; Babcock v. White. 102 F.3d 267 (7th Cir. 1996); 
Arrington v. Welborn. 110 F.3d 520 (7th Cir. 1997). 

Jury Verdict in Prisoner Attack Affirmed; 6:13; Paulick v. Mifflin , 
90 F.3d 205 (7th Cir. 1996). 

Knowledge of Risk May Establish 8th Amendment Liability; 12:29; 

Woods v. Lecureaux. 110 F.3d 1215 (6th Cir. 1997). 

No PC. for Informants; 8:4; Davis v. Scott , 94 F.3d 444 (8th Cir. 
1996). 

Prisoners Retain Right to Safety; 4:10; Hayes v. New York City DOC. 
84 F.3d 614 (2nd Cir. 1996). 

SI. 65 Million Jury Verdict in Cell Assignment Case Affirmed; 5:22; 

Haley v. Gross. 86 F.3d 630 (7th Cir. 1996). 

$5,000 Verdict for Snitch Jacketing Affirmed; 10:17; Northington v. 

Marin. 102 F.3d 1564 (10th Cir. 1996). 

$75,000 Jury Verdict in Prisoner Attack Affirmed; 5:26; Pope v. 

Shafer. 86 F.3d 90 (7th Cir. 1996). 

-3rd Cir. Applies ‘Imminent Danger' Exception to PLRA 3 Strikes; 

11:18; Gibbs v. Roman. 116 F.3d 83 (3rd Cir. 1997). 

-Attorney Fee Award in Nominal Damage Case Affirmed; 9:16; 

Muhammad v. Lockhart. 104 F.3d 1069 (8th Cir. 1997). 

-Denial of Eyeglasses Violates Eighth Amendment; 6:17; Koehl v. 

Dalsheim. 85 F.3d 86 (2nd Cir. 1996). 

-Denial of Medical Diet States Claim; 3:7; Mandala v. Coughlin, 
920 F. Supp. 342 (ED NY 1996). 

-Disputed Facts Require Trial in Beating Case; 8:5; Dorsey v. St. 

Joseph County Jail Officials. 98 F.3d 1527 (7th Cir. 1996). 
-Eleventh Circuit Reinstates Beating Verdict; 10:17; Harris v. 

Chapman. 97 F.3d 499 (l 1th Cir. 1996). 

-Factual Findings Required in 8th Amendment Suit; 1 1:19; Isby v. 

Clark , 100 F.3d 502 (7th Cir. 1996). 

-Failure to Remove Sutures States Claim; 9:18; Jones v. Granger, 
935 F. Supp. 670 (D MD 1996). 

—Failure to Treat Broken Hand States Claim; 8:17; Senisais v. 

Fitzgerald , 940 F. Supp. 196 (ND IL 1996). 

-Jail Assault Requires Trial; 9:19; Rider v. Louw , 957 F. Supp. 983 
(ED MI 1997). 

_Jury r Awards $201,501 to Raped Indiana Prisoner; 12:8; Emry, John; 
Bell v, Phemster 
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—New York Smoking Suit Set for Trial; 7:12; Warren v. Keane , 937 
F. Supp. 301 (SD NY 1996). 

-No Immunity for Denial of Exercise; 8:18; Williams v. Greifinger , 
97 F.3d 699 (2nd Cir. 1996). 

-No Immunity for Eighth Amendment Violation in Rectal Search; 

4:14; Koch v. Ricketts , 82 F.3d 317 (9th Cir. 1996). 

~ PLRA Physical Injury Requirement Defined; 8:14; Siglar v. 

Hightower , 112 F.3d 191 (5th Cir. 1997). 

—PLRA “Physical Injury' Requirement Affirmed; 8:13; Zehner v. 

Trigg . , 952 F. Supp. 1318 (SD IN 1997). 

-Qualified Immunity in Failure to Protect Claim; 12:20; Quigley; 

James; Winfield v. Bass , 106 F.3d 525 (4th Cir. 1997). 

-TRO Granted in DC Smoking Suit; 5:26; Crowder v. Kelly , 928 F. 
Supp. 2 (DC DC 1996). 

—No Qualified Immunity for Denial of Exercise; 10:7; Watts v. Ramos , 
948 F. Supp. 739 (ND IL 1996). 

—PLRA Codifies Injunction Standards in Conditions Case; 5:8; Sm/7// 
v. Department of Corrections , 103 F.3d 637 (8th Cir. 

1996). 

—PLRA Physical Harm Requirement Not Retroactive; 10:14; Tho- 
mas v. /////, 963 F. Supp. 753 (ND IN 1997). 

EVIDENTIARY RULING 

-Knowledge of Risk May Establish 8th Amendment Liability; 12:29; 
Woods v. Lecureaux , 110 F.3d 1215 (6th Cir. 1997). 

EXCESSIVE FORCE 

BOP Brutality Info Wanted; 3:6 

Beating Damages Affirmed; PLRA Not Retroactive on Vacated At- 
torney Fees; 1:9; Cooper v. Casey , 97 F.3d 914 (7th Cir. 1996). 
Beating and Strip Cell Require Trial; 4:15; Mitchell v. Maynard , 80 
F.3d 1433 (10th Cir. 1996). 

California Prisoner Wins Judgment Against Guard in Shooting; 6:16; 

Greene v. K.W. Prunty, et al ., No. 94CV1516BTM(LSP). 

Court Reduces Jury Award in Beating Suit; 9:20; Blissett v. 

Eisensmidt , 940 F. Supp. 449 (ND NY 1996). 

Detainee Awarded $64,000 in Guard Attack; 9:16; Schultz v. Amick. 
955 F. Supp. 1087 (ND IA 1997). 

Detainee Excessive Force Jury Instructions Reversed; 3:9; Wilson v. 

Williams , 83 F.3d 870 (7th Cir. 1996). 

Eleventh Circuit Reinstates Beating Verdict; 10:17; Harris v. 

Chapman , 97 F.3d 499 (11th Cir. 1996). 

New Jersey Jail Brutality Settlement; 12:26; Have v. Ziolkoski , 
(D.N.J.). Civ. Dkt No. 95-6141 (DRD). 

Pepper Spray too Dangerous for DOC Training?; 9:12 
Prisoner Awarded $30,001 in Beating Suit; 12:27 
Stunning Revelations; 2:11; Lomax, Adrian 

$7,500 Awarded in Guard Beating; 6:27; Evans v. Hennessy, 934 F. 

Supp. 127 (D DE 1996). - - 

-Consent Decrees Create Enforceable Right; 5:5; Fitts v. Witkowski , 
920 F. Supp. 679 (DC SC 1996). 

— DOJ to Probe Texas Rent-A-Jail; 11:6 
—Georgia Prison Guards Speak Out; 10:10; Pens, Dan 
-Judge Rules Texas Prisoner’s Death a Result of Excessive Force; 
7:15 

-Louisiana Jail Abuse Settlement; 4:18 
-Oklahoma Pulls Out of TX Rent-A-Jail; 1 1 :6 


—Pepper Spray Report; 12:18; Lutskv, Julia 

-Prisoner's Death Throws Utah DOC into Turmoil; 8:10 

-Senior DOC Officials Implicated; 10:10 

-Suit Seeks to Expose BOP "Suicide’ Cover-up; 7:17 

-Three Texas Guards Indicted in Beating Death; 10:5 

-“Training Video' Reveals Beatings in Texas Rent-A-Jail; 11:6 

—Uprisings in New York State Prisons; 12:10; Lutsky, Julia 

FEDERAL LEGISLATION 

Gun Law Threatens Police, Military, Prisons; 9:8 
-Congress Bans Pom in Federal Prisons; 3:11; Wright, Paul 
-LSC Ban on Funding Prison Litigation Enjoined; 10:24; Legal Aid 
Society of Hawaii v. Legal Services Corporation , 961 F. Supp. 
1402 (D HI 1997). 

FEDERAL lyTATUTGRY LAW 

ADA Applies to State Prisons; 9:3; Armstrong v. Wilson , 942 F. Supp. 
1252 (ND CA 1996). 

Americans with Disability Act Applies to Jails; 12:28; Kaufman v. 
Carter , 952 F. Supp. 520 (WD MI 1996); Fennell v. Simmons , 
951 F. Supp. 706 (ND OH 1997). - 

BOP Owes Duty of Care to Prisoners; 6:23; Jones v. United States , 
91 F.3d 623 (3rd Cir. 1996). 

FTCA Suit Not Barred by Prior Bivens Claim; 6:19; Sterling v. United 
States , 85 F.3d 1225 (7th Cir. 1996). _ 

Indiana ADA Verdict Affirmed; 9:17; Love v. Westville Correctional 
Center , 103 F.3d 558 (7th Cir. 1996). 

Ninth Circuit Rules on Washington ADA Suit; 1:7; Feldman, Leonard; 

Duffy v. Rive l and, 98 F.3d 447 (9th Cir. 1996). 

No Private Cause of Action Under BOP Statute; 8:23; Harper v. 

Williford , 96 F.3d 1526 (DC Cir. 1996). 

Seventh Circuit Applies ADA to Prisoners; 10:4; Crawford v. Indi- 
ana DOC, 115 F.3d 481 (7th Cir. 1997). 

Seventh Circuit Questions ADA Applicability to Prisons; 5: 19; Bryant 
v. Madigan , 91 F.3d 994 (7th Cir. 1996). 

Trial Required on ADA EFV Claim, 6:19; Bullock v. Gomez , 929 F. 
Supp. 1249 (CD CA 1996). 

-ADA Requires Phones for Deaf; 2:2 1; Niece v. Fitzner , 922 F. Supp. 
1208 (ED MI 1996); Niece v. Fitzner , 941 F. Supp. 1497 (ED MI 
1996). 

-ADA Suits Not Affected by PLRA Attorney Fee Caps; 10:5; Emry, 
John 

-BOP Sentence Reductions Cannot Be Denied Retroactively; 11:14; 

Cort v. Crabtree , 113 F.3d 1081 (9th Cir, 1997). 

-California PIA Employees Lose Minimum Wage Suit; 5:3; Burleson 
v. State of California, 83 F.3d 311 (9th Cir. 1996). 

-Felon Disenfranchisement Laws Challenged in Washington; 10:11; 

Farrakhan v. State of Washington , No. CS-96-076-RHW 
-No Service on US Required for Bivens Claim in Work Injury Suit; 

3:26; laccaro v. Dobre , 81 F.3d 854 (9th Cir. 1996). 

—Court Allows Silencing of Environmental Whistle-Blower; 10:18; 
Wright, Paul; Coupar v. US. Department of Labor, 105 F.3d 1263 
(9th Cir. 1997). 

—Ninth Circuit Affirms BOP Sentence Reductions; 5:11; Downey v. 
Crabtree , 100 F.3d 662 (9th Cir. 1996); 923 F. Supp. 164 (D OR 
1996); Davis v. Crabtree , 923 F.Supp. 166 (D OR 1996). ; 109 
F.3d 566 (9th Cir. 1997); Hines v. Crabtree , 935 F. Supp. 1104 (D 
OR 1996). 
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—Supreme Court Strikes Down RFRA as Unconstitutional; 9:15; 
City of Boerne v. Flores , 117 S.Ct. 2157 (1997), 

FRIVOLOUS LITIGATION 

Case Closed — After 24 Years; 3:15 

Frivolous State Litigation; 12:17; Wright, Paul; Kennedy v. 

Blankenship , 100 F.3d 640 (8th Cir. 1996). 

PLRA Not Enough for Fourth Circuit; 6:8; In Re Vincent , 105 F.3d 
943 (4th Cir. 1997); 6:8; Brock v. Angelone , 105 F.3d 952 (4th 
Cir. 1997); Autry v. Woods , 106 F.3d 61 (4th Cir. 1997); Vestal v. 
Clinton, 106 F.3d 553 (4th Cir. 1997); Foley v. Fix, 106 F.3d 556 
(4th Cir. 1997). 

—No Frivolousness Review Allowed When Filing Fee Paid; 6:20; 

Hake v. Clarke, 91 F.3d 1129 (8th Cir. 1996). 

-PLRA 'Strike' Removed; 3:14; Dalvin v. B a shears, 943 F. Supp. 
578 (D MD 1996). 

-Reversal of Frivolous Dismissal Voids PLRA Strike; 4:8; Adepegba 
v. Hammons, 103 F.3d 383 (5th Cir. 1996). 

—$75,000 Jury Verdict in Prisoner Attack Affirmed; 5:26; Pope v. 

Shafer, 86 F.3d 90 (7th Cir. 1996). 

—Denial of Eyeglasses Violates Eighth Amendment; 6:17; Koehl v. 

Dalsheim, 85 F.3d 86 (2nd Cir. 1996). 

—PLRA Overrules FRAP 24(a). ; 3:14; Jackson v. Stinnett, 102 F.3d 
132 (5th Cir. 1996). 

GOOD TIME 

BOP Sentence Reductions Cannot Be Denied Retroactively; 11:14; 

Con v. Crabtree, 113 F.3d 1081 (9th Cir. 1997). 

Florida Supreme Court Strikes Down Gain Time Loss; 8:17; Gwong 
v. Singletary , 683 So. 2d 109 (FL S.Ct 1996). 

Mississippi Good Time Violates Ex Post Facto; 10:13; Puckett v. 

Abels , 684 So.2nd 671 (Miss. 1996). 

Ninth Circuit Affirms BOP Sentence Reductions; 5:11; Downey v. 
Crabtree , 100 F.3d 662 (9th Cir. 1996); 923 F. Supp. 164 (D OR 
1996); Davis v. Crabtree , 923 F.Supp. 166 (D OR 1996); 109 
F.3d 566 (9th Cir. 1997); Hines v. Crabtree , 935 F. Supp. 1 104 (D 
OR 1996). 

Res Judicata No Bar to Damages in Illegal Sentence; 8:22; Hooding 
v Peters , 92 F.3d 578 (7th Cir. 1996). 

US Supreme Court: Florida Gain Time Statute Violates Ex Post Facto; 

4:1; Wright, Paul; Lvnce v. Mathis , 117 S.Ct. 891 (1997). 

—Texas Mandatory Release Statute Creates Liberty' Interest; 11:12; 
Madison v. Parker , 104 F.3d 765 (5th Cir. 1997). 

GUARD/DOC MISCONDUCT 

CBCC Associate Superintendent Resigns; 4:19 
California Guards Set Up Prisoners; 10:19; Wisely, Willie 
DC DOC Official Convicted of Contempt; 12:25; U.S. v. Young, 107 
F.3d 903 (DC Cir. 1997). 

Federal Jail in NYC a Mob Social Club?; 12:23 

Former Mississippi Guards Lose Sentencing Appeal; 9:12; L/.S. v. 

Winters , 105 F.3d 200 (5th Cir. 1997). 

Georgia Prison Guards Speak Out; 10:10; Pens, Dan 
New Jersey Prison Guard Recruiting for KKK; 5:15 
Senior DOC Officials Implicated; 10:10 

Texas Prison Building Corruption. Problems and Dangers; 6:12 
Three Texas Guards Indicted in Beating Death; 10:5 
Washington Prison Official Tagged for Fire; 8:3 


-Arizona DOC Contempt Fines Affirmed; 10:15; Hook v. Arizona 
Dept, of Corrections, 107 F.3d 1397 (9th Cir. 1997). 

—BOP Brutality' Info Wanted; 3:6 

-CDC Trying to Polish Tarnished Image; 3:21; Pens, Dan 
"Ex-Sheriff Sex Offender Retains Pension; 4:17 
-Former Prison Security Chief Convicted; 11:15; Lutsky, Julia 
—Jury Verdict in Prisoner Attack Affirmed; 6:13; Paulick v. Mifflin , 
90F.3d 205 (7th Cir. 1996). 

-Magistrates Lack Jurisdiction to Impose Contempt Sanctions; 10:16; 

Bingman v. Ward, 100 F.3d 653 (9th Cir. 1996). 

-Ohio Jail Construction Corruption?; 4:14 

-Sexual Abuse by Guard Nets New' York Jail Prisoner $750,000; 

10:25; Mathie v. Fries , 935 F.Supp. 1284 (ED NY 1996). 

-Texas Prisoners Get Second-Rate Doctors; 5:15 
-$7,500 Awarded in Guard Beating; 6:27; Evans v. Hennessy , 934 F. 
Supp. 127 (D DE 1996). 

— California Prisoner Wins Judgment Against Guard in Shooting; 

6:16; Greene v. K.W. Pruntv, et al. , No. 94CV1516BTM(LSP). 
—Court Reduces Jury Award in Beating Suit; 9:20; Blissett v. 

Eisensmidt , 940 F. Supp. 449 (ND NY 1996). 

—Florida Private Prison Criticized; 4:11; Wright, Glenn and Dan 
Pens 

—Impregnated Arkansas Prisoner Wins Suit; 4:12 
—Judge Rules Texas Prisoner's Death a Result of Excessive Force; 
7:15 

—More Ohio Jail Construction Corruption; 12:17 
—New Jersey Jail Brutality Settlement; 12:26; Have v. Ziolkoski , 
(D.N.J.). Civ. Dkt No. 95-6141 (DRD). 

— Prisoner's Death Throws Utah DOC into Turmoil; 8:10 
—Same Sex Harassment of Prisoner Workers Okayed; 10:23; Blueford 
v. P runty, 108 F.3d 254 (9th Cir. 1997). 

—Suit Seeks to Expose BOP 'Suicide 5 Cover-up; 7:17 
—Swastika Carved on CDC Prison Guard Rifle; 6:18 
—'Training Video 1 Reveals Beatings in Texas Rent-A-Jail; 11:6 

HABEAS CORPUS 

Habeas Corpus Study; 1:12 

Habeas Petition Not Mooted by Segregation Release; 6:25; Bryan v. 

Duckworth , 88 F.3d 431 (7th Cir. 1996). 

Inadequate Public Defender Funding Unconstitutional; 2:23; United 
States Ex Rel Green v. Washington , 917 F. Supp. 1238 (ND 1L 
1996). 

Recent US Supreme Court Rulings of Interest: Habeas Corpus; 10:20; 

Lindh v. Murphy , 117 S.Ct. 2059 (1997). 

Speedy Death Penalty' Provisions Enjoined in California; 6:5; Ashmus 
v Calderon , 935 F. Supp. 1048 (ND CA 1996). 

-5th Circuit: PLRA Doesn't Apply to Flabeas; 3:14; United States v. 

Cole , 101 F.3d 1076 (5th Cir. 1996). 

-AEDPA Applies to Prison Disciplinary Hearings; 12:9; Sweeney v. 

Parke, 113 F.3d 716 (7th Cir. 1997). 

—Administrative Exhaustion Required for Disc. Habeas; 8:17; 

Moscato v. Federal Bureau of Prisons, 98 F.3d 757 (3rd Cir. 1996). 
-Disciplinary Finding Must Be Supported by Reliable Evidence; 

5:20; Meeks v. Walsh, 81 F.3d 717 (7th Cir. 1996). 

-Edwards v. Balisok: A Partial Victory' for Prisoners; 7:1; Fathi, David 
C.; Edwards v. Balisok , 520 US 1 17 S.Ct. 1584 (1997). 
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--Habeas and & 1983 Remedy for Disciplinary' Hearings Discussed: 

8:8: Clayton-El v. Fisher , 96 F.3d 236 (7th Cir. 1996). 

-Ninth Circuit Affirms BOP Sentence Reductions; 5:11; Downey v. 
Crabtree , 100 F.3d 662 (9th Cir. 1996). ; 923 F. Supp. 164 (D OR 

1996) . 

-Ninth Circuit Affirms BOP Sentence Reductions; 5:11; Davis v. 
Crabtree , 923 F.Supp. 166 (D OR 1996); 109 F.3d 566 (9th Cir. 

1997) ; Hines v. Crabtree , 935 F. Supp. 1104 (D OR 1996). 
-Ninth Circuit: PLRA Doesn't Apply to Habeas; 6:9; Naddi v. //;//, 

106 F.3d 275 (9th Cir. 1997). 

-PLRA Fees Don't Apply to Habeas; 10:14; McIntosh v. U.S. Pa- 
role Commission , 115 F.3d 809 (10th Cir. 1997). 

-PLRA Filing Fees Don't Apply to Habeas; 8:13; Smith v. Angelone , 

1 1 1 F.3d 1 126 (4th Cir. 1997); United States v. Lctj. 1 1 1 F.3d 955 
(DC Cir. 1997). 

-PLRA Filing Fees Not Applicable to Habeas; 7:10; Anderson v. 

Singletary , 111 F.3d 801 (11th Cir. 1997). 

— Reliable Evidence Required at Disciplinary Hearing; 9:20; 

XlcPherson v. McBride , 943 F. Supp. 971 (ND EN 1996). 

-US Supreme Court: Oklahoma Pre-Parole Program Requires Hear- 
ing before Removal; 5:1; Wright Paul; Young v. Harper , 117 S.Ct. 
1148 (1997). 

—BOP Sentence Reductions Cannot Be Denied Retroactively; 11:14; 

Cortv. Crabtree , 113 F.3d 1081 (9th Cir. 1997). 

—Sixth Circuit Explains PLRA Again; 9:6; McGore v. Wrigglesworth , 
1 14F.3d 601 (6th Cir. 1997). 

— US Supreme Court: Florida Gain Time Statute Violates Ex Post 
Facto; 4:1; Wright Paul; Lyric e v. Mathis , 117 S.Ct. 891 (1997). 

HIV/AIDS 

Washington Prisoner Legislation; 8:9 

—Trial Required on ADA EFV Claim; 6:19; Bullock v. Gomez , 929 
F. Supp. 1249 (CD CA 1996). 

IMMIGRATION 

California, Texas, Arizona Suit Seeking Alien Incarceration Money 
Fails; 10:20; State of Texas v. United States, 106 F.3d 661 (5 th 
Ctr. 1997). 

-PLRA Doesn't Apply to Immigration Detainees; 7:1 1; Ojo v. I.N.S. , 
106 F.3d 680 (5th Cir. 1997). 

IMMUNITY 

DC Circuit Creates New Immunity Rule: Supreme Court Grants Re- 
view; 8:12; Crawford-El v. Britton , 93 F.3d 813 (DC Cir. 1996). 
No Immunity for Denial of Exercise; 8:18; Williams v. Greifinger , 97 
F.3d 699 (2nd Cir. 1996). 

Qualified Immunity for Strip Search; 6:7; Canedy v. Boardman , 91 
F.3d 30 (7th Cir. 1996). 

Qualified Immunity in Failure to Protect Claim; 12:20; Quigley, 
James; Winfield v. Bass , 106 F.3d 525 (4th Cir. 1997). 

U.S. Supreme Court: No Immunity for Private Prisons; 9:1; Wright, 
Paul; Richardson v. Me Knight, 117 S.Ct. 2100 (1997). 
-Counselor Liable in Failure to Protect Claim; 12:28; Hill v. Godinez , 
955 F. Supp. 945 (ND IL 1997). 

-No Care for STD Violates Eighth Amendment; 5:21; Jolly v. Klein, 
923 F. Supp. 931 (SD TX 1996). 

-No Immunity for Kidney Transplant Denial; 3:25; Jackson v. McIn- 
tosh, 90 F.3d 330 (9th Cir. 1996). 


-Prison NA Meetings Violate Establishment Clause; 6:23; Kerr v. 

Farrey, 95 F.3d 472 (7th Cir. 1996). 

-Qualified Immunity for Infraction Suit; 5:20; Moorman v. Thalacker, 
83 F.3d 970 (8th Cir. 1996). 

-Same Sex Harassment of Prisoner Workers Okayed; 10:23; Blueford 
V. Prunty , 108 F.3d 254 (9th Cir. 1997). 

-Trial Required in Retaliation Claim; 12:3; Brown v. Coughlin, 965 
F. Supp. 401 (WDNY 1997). 

-SI. 65 Million Jury Verdict in Cell Assignment Case Affirmed; 5:22; 

Haley v. Gross , 86 F.3d 630 (7th Cir. 1996). 

—No Immunity for Eighth Amendment Violation in Rectal Search; 
4:14; Koch v. Ricketts . 82 F.3d 317 (9th Cir. 1996). 

JAIL CONDITIONS 

Circus is in Town; 2:10; Wolf, Mr. 

Disputed Facts Require Trial in Beating Case; 8:5; Dorsey v. St. 

Joseph County Jail Officials , 98 F.3d 1527 (7th Cir. 1996). 

Fifth Circuit Reverses Scott ; 10:9; Scott v. Moore, 114 F.3d 51 (5th 
Cir. 1997). 

Illinois Jail Conditions Suit States Claim; 6:18; Antonelli v. Sheahan , 
81 F.3d 1422 (7th Cir. 1996). 

Inadequate Jail Staffing Violates Due Process; 4:13; Scott v. Moore , 
85 F.3d 230 (5th Cir. 1996). 

Jail Assault Requires Trial; 9:19; Rider v. Louw, 957 F. Supp. 983 
(ED MI 1997). 

Louisiana Jail Abuse Settlement; 4:18 

Mississippi Detainees Awarded Damages in Disciplinary Suit; 6:26; 

Dean v. Thomas, 933 F. Supp. 600 (SD MS 1996). 

New York Jail Overcrowding Unconstitutional; 9:14; Zolnowski v. 

County of Erie, 944 F. Supp. 1996 (WD NY 1996). 

Pierce County (Tacoma) Jail Suit Settled; 3:18; Herrera et al v. Pierce 
County et al.. Case No. C95-5025FDB (WD WA 1996). 
Tennessee Jail Overcrowding is State’s Fault; 2:15 
-Americans with Disability Act Applies to Jails; 12:28; Kaufman v. 
Carter, 952 F. Supp. 520 (WD MI 1996); Fennell v. Simmons , 
951 F. Supp. 706 (ND OH 1997). 

-Detainee Awarded $64,000 in Guard Attack; 9:16; Schultz v. Amick, 
955 F. Supp. 1087 (ND IA 1997). 

-Detainee Entitled to Ad-Seg Hearing; 3:23; Poole v. Jefferson 
County Sheriff s Department, 921 F. Supp. 431 (ED TX 1996). 
-Detainee Excessive Force Jury Instructions Reversed; 3:9; Wilson 
v. Williams, 83 F.3d 870 (7th Cir. 1996). 

-Fourth Amendment Forbids Taping of Jail Confession to Clergy; 

11:21; Mockaitis v Harcleroad , 104 F.3d 1522 (9th Cir. 1997). 
-More Ohio Jail Construction Corruption; 12:17 
-New Jersey Jail Brutality Settlement; 12:26; Have v. Ziolkoski , 
(D.N.J.). Civ. Dkt No. 95-6141 (DRD). 

-Prisoners Held Beyond Release Date Sue; 9:14 
-Tent City Jail Erupts in Flames; 3:19 
-Texas Sheriff Exploits Prisoner Labor; 6:5 
-Third Annual NCSCUP Conference; 3:22; Burton-Rose, Daniel 
—Consent Decree Termination; 7:10; Jensen v. County of Lake, 958 
F. Supp 397 (ND IN 1997). 

—Jail Medical Fees Upheld by Fifth Circuit; 8:16; Myers v. 

Klevenhagen, 91 F.3d 91 (5th Cir. 1996). 

—Ohio Jail Construction Corruption?; 4:14 

—Sexual Abuse by Guard Nets New York Jail Prisoner $750,000; 
10:25; Mathie v. Fries , 935 F.Supp. 1284 (ED NY 1996). 
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— $5,000 Verdict for Snitch Jacketing Affirmed; 10:17; Northington 
v. Marin. 102 F.3d 1564 (10th Cir. 1996). 

JURIES 

Jury Trial May Require Plaintiffs' Presence; 7: 18; Latiolais v. Whitley, 
93 F.3d 205 (5th Cir. 1996). 

MAIL REGULATIONS 

ACLU Challenges Washington DOC Censorship; 11:7; Humanists 
of Washington v. Lehman , C97-5499FDB 
Congress Bans Pom in Federal Prisons; 3:11; Wright, Paul 
RFRA Allows Redaction of Religious Publication; 5:25; Lawson v. 

Singletary , 85 F.3d 502 (11th Cir. 1996). 

Sixth Circuit Defines Legal Mail; 5:7; Kensu v. Haigh, 87 F.3d 172 
(6th Cir. 1996). 

Washington Grievance Mail Case Reversed; 2:5; O’Keefe v. Van 
Boening , 82 F.3d 322 (9th Cir. 1996). 

-Arizona Holiday Package Decree Modified; 12:3; Hook v. State of 
Arizona , 120 F.3d 921 (9th Cir. 1997). 

-California Bans Media Interviews with Prisoners; 3:16; Wisely, 
Willie 

-Connecticut Supreme Court Upholds Phone and Mail Restrictions; 

4:16; Washington v. Meachum , 680 A.2d 262 (CT S.Ct. 1996). 
—On the Edge of Midnight; 6:14; Wolf, Mr.; Hook v. State of Ari- 
zona. , 98 F.3d 1177 (9th Cir. 1996). 

MEDICAL TREATMENT 

ADA Requires Phones for Deaf; 2:21; Niece v. Fitzner , 922 F. Supp. 
1208 (ED MI 1996); Niece v. Fitzner , 941 F. Supp. 1497 (ED MI 

1996) - - . 

Denial of Eyeglasses Violates Eighth Amendment; 6:17; Koehl v 
Dalsheim , 85 F.3d 86 (2nd Cir. 1996). 

Denial of Medical Diet States Claim; 3:7; Mandala v. Coughlin , 920 
F. Supp. 342 (ED NY 1996). 

Drug Sales Boom in Wisconsin Prisons; 4:16 

Failure to Remove Sutures States Claim; 9:18; Jones v. Granger , 
935 F. Supp. 670 (D MD 1996). 

Failure to Treat Broken Hand States Claim; 8:17; Senisais v. 

Fitzgerald , 940 F. Supp. 196 (ND IL 1996). 

Medical Malpractice Instruction Warranted in Eighth Amendment 
Suit; 8:22; Hathaway v. Coughlin , 99 F.3d 550 (2nd Cir. 1996). 
Managed Care Infects Prison Health Services; 10:8 
No Care for STD Violates Eighth Amendment; 5:21; Jolly v. Klein, 
923 F. Supp. 931 (SD TX 1996). 

No Immunity for Kidney Transplant Denial; 3:25; Jackson v. McIn- 
tosh, 90 F.3d 330 (9th Cir. 1996). 

Ohio Prison Doctor Liable in Asthma Death; 1 1:9; Kelly v. Wehrum. 

956 F.Supp. 1369 (SD OH 1997). 

Prison Health Report Issued; 2:16 

TB Isolation May Violate RFRA; 6:23; Jihad v. Wright, 929 F. Supp. 
325 (NDIN 1996). 

Texas Prisoners Get Second-Rate Doctors; 5:15 

Utah Supreme Court Vacates Damage Reduction in Prison Suit; 8:19; 

Boil v. DeLand, 922 P.2d 732 (UT S.Ct. 1996). 

—ADA Applies to State Prisons; 9:3; Armstrong v. Wilson, 942 F. 
Supp. 1252 (ND CA 1996). 

-BOP Owes Duty of Care to Prisoners; 6:23; Jones v. United States , 
91 F.3d 623 (3rd Cir. 1996). 


~C DC Consent Decree Contempt Vacated; 6:15; Gates v. Shinn, 98 
F,3d 463 (9th Cir. 1996). 

-D C. Prisoners Win No Smoking Injunction; 12:16; Crowder v. Dis- 
trict of Columbia, 959 F. Supp. 6 (D DC 1997). 

-Execution Conflicts with Medical Ethics; 3:12 
-Indiana ADA Verdict Affirmed; 9:17; Love v. Westville Correctional 
Center, 103 F.3d 558 (7th Cir. 1996). 

—Jail Medical Fees Upheld by Fifth Circuit; 8:16; Myers v. 

Klevenhagen, 97 F.3d 91 (5th Cir. 1996). 

-Man Jailed for Saying 'No' to TB Drugs; 12:26 
-New Triad; 3:13; Duterte, Pierre 

-No Qualified Immunity for Denial of Exercise; 10:7; Watts v. Ramos , 
948 F. Supp. 739 (ND IL 1996). 

-Pro Se Litigant Entitled to Defendant's Identity; 6:22; Donald v. 

Cook County Sheriff's Dept., 95 F.3d 548 (7th Cir. 1996). 
-Seventh Circuit Questions ADA Applicability to Prisons; 5:19; 

Bryant v. Madigan, 91 F.3d 994 (7th Cir. 1996). 

— Americans with Disability' Act Applies to Jails; 12:28; Kaufman v. 
Carter , 952 F. Supp. 520 (WD MI 1996); Fennell v. Simmons , 
951 F. Supp. 706 (ND OH 1997). 

—Magistrates Lack Jurisdiction to Impose Contempt Sanctions; 10:16; 

Bingman v. Ward, 100 F.3d 653 (9th Cir. 1996). 

—Seventh Circuit Applies ADA to Prisoners; 10:4; Crawford v. In- 
diana DOC. 115 F.3d 481 (7th Cir. 1997). 

NEWS 

Alabama AG Moves to Dissolve 17 Consent Decrees; 12:29 
Arizona Death Row Chain Gang Killing; 12:5 
Attica Justice - Served 26 Years Later; 11:19 
California- Prison Computer Project Crashes; 3:20 
Con Artist Dupes 4 America’s Toughest Sheriff’; 8:15 
Corcoran Prison Cover-up; 2:14; Wisely, Willie 
Escaped Prisoner Rides into Sunset; 11:2 
Ex-Sheriff' Sex Offender Retains Pension; 4:17 
Farmer Loses at Jury Trial; 9:16; Farmer v. Brennan, 81 F.3d 1444 
(7th Cir. 1996). 

Federal Parolees Kicked off Internet; 6:11 
Former Prison Security Chief Convicted; 11:15; Lutsky, Julia 
Judge Rules Texas Prisoner’s Death a Result of Excessive Force; 
7:15 

Lawsuits Target Georgia Prison Abuse; 2:20; Bensing, Robert 
Leon County Employees Replaced by Slaves; 12:7 
Man Jailed for Saying ‘No’ to TB Drugs; 12:26 
Massachusetts Prisoner PAC Assailed by Governor, DOC; 12:1; Pens, 
Dan 

Montana Paying for 1991 Prison Uprising; 9:14 
More Ohio Jail Construction Corruption; 12:17 
NJ Guards Threaten Walkout Over Vests; 12:11 
Ohio Jail Construction Corruption?; 4:14 
Ohio Overtime Gravy; 12:7 
PNS Suspends US Publication; 3:17 
Philadelphia Fined for Degrading City Prisons; 4:10 
Prison Population Growth in 1995; 2:17 
Prisoner PAC Announces Formation; 12:2 
Prisoners Held Beyond Release Date Sue; 9:14 
Prisoners Roasted Alive; 7:9 

Prisoner’s Death Throws Utah DOC into Turmoil; 8:10 
Racial Violence in California Lockups; 4:11; Wisely, Willie 
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‘Scared Straight' Youths Molested in Texas Prison; 6:22 

Suit Seeks to Expose BOP "Suicide' Cover-up; 7:17 

Swastika Carved on CDC Prison Guard Rifle; 6:18 

Un-Happy Meal Provider Pulls Out of Kansas Prisons; 8:15 

Used Law Books Not Good Enough in California; 3:23 

Utah Prisoners May Build Own Cages; 12:12 

U.S. and Russia Reaching Record Levels of Incarceration; 12:13 

Vacant Judgeships Cripple Federal Judiciary; 9:10; Pens, Dan 

Washington Prison Food Factory Cooks Up Controversy; 8:6 

Washington Prisoner Escapes from State’s Most Secure Lockup; 7:14 

-CBCC Associate Superintendent Resigns; 4:19 

-CCA Unveils Aggressive New Marketing Ploy; 12:23 

-California Guards Set Up Prisoners; 10:19; Wisely, Willie 

-California Limits Prison Appeals; 10:13; Wisely, Willie 

-California Prisoner Wins Judgment Against Guard in Shooting; 6: 16; 

Greene v. K.W Prunty, et al. No. 94CV1516BTM(LSP). 
-California Slashes Family Visits; 4:3; Wisely, Willie 
-California Slave Labor Loses Money; 6:17 
-Drug Sales Boom in Wisconsin Prisons; 4:16 
-Experiment in Access: Law Libraries Eliminated in Arizona Pris- 
ons; 10:1; Stough, O'Neil 
-Federal Jail in NYC a Mob Social Club?; 12:23 
-Get More Georgia Prison Information; 10:12 
-Gun Law Threatens Police, Military, Prisons; 9:8 
-Lucasville Uprising: S4.1 Million Settlement; 7:19 
— NM Prisoners Refuse to Break Rocks; 11:14 
-Pepper Spray Uprising in Arkansas; 11:21 
-Racial Rioting Erupts in L.A. Jail; 5:22 
-Reach Out and Bilk Someone; 3:12 

—Strange Bedfellows; CCA’s Political Connections; 6:5; Friedmann, 
Alex 

-Tensions Rise in Ohio Prisons; 11:3 

-Texas Prison Building Corruption, Problems and Dangers; 6:12 
-The Poor Get Poorer - The Rich Get Prisons; 12:9 
-Uprisings in New York State Prisons; 12:10; Lutsky, Julia 
-Virginia Warden Stabbed; 5:13; Pens, Dan 
-Washington Prison Official Tagged for Fire; 8:3 
-Washington Union Sues over Prison Slave Labor; 3:20 
— Georgia Prison Guards Speak Out; 10:10; Pens, Dan 
— New Jersey Prison Guard Recruiting for KKK; 5:15 
— Not All Things Considered; 7:3 
— Senior DOC Officials Implicated; 10:10 
— Tent City Jail Erupts in Flames; 3:19 
— Texas Prisoners Get Second-Rate Doctors; 5:15 
— Texas Sheriff Exploits Prisoner Labor; 6:5 
— Three Texas Guards Indicted in Beating Death; 10:5 
— U.S. Sues Prisons in Arizona and Michigan; 10:2 

OVERCROWDING 

North Carolina Population Limit Modification Affirmed; 8:15; Small 
v. Hunt. 98 F.3d 789 (4th Cir. 1996). 

Three’s Company; 3:15 

—GAO Reports Available: Federal and State Prisons; 12:18; Lutsky, 
Julia 

—New York Jail Overcrowding Unconstitutional; 9:14; Zolnowski v. 
County of Erie. 944 F. Supp. 1996 (WD NY 1996). 

PAROLE 

Clemency Letter Ban Questioned; 10:16; Shinier v. Washington , 100 
F.3d 506 (7th Cir. 1996). 
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Fourth Circuit Affirms PLRA IFP Provisions in Parole Suit; 8:13; 

Roller v. Gunn. 107 F.3d 227 (4th Cir. 1997). 

New Jersey Prisoners Have Liberty Interest in Parole; 9:22; Watson 
v. Disabato . 933 F. Supp. 390 (D NJ 1996). 

Texas Parole Case Reversed; 11:8; Johnson v. Rodriguez , 110 F.3d 
299 (5th Cir. 1997). 

US Supreme Court: Oklahoma Pre-Parole Program Requires. Hear- 
ing before Removal; 5:1; Wright, Paul; Young v. Harper , 117 S.Ct. 
1148 (1997). 

Virginia Hawks Parolees’ Names; 1:10 

-AA Probation Requirement Violates Establishment Clause; 8:11; 
Warner v. Orange County Dept, of Probation. 115 F.3d 1068 (2nd 
Cir. 1997). 

-AA Still Violates the Establishment Clause; 12:13; Warner v. Or- 
ange County Dept . of Probation. 968 F. Supp. 917 (SD NY 1997). 
-Federal Parolees Kicked off Internet; 6:11 

—Released Prisoners Must Pay Filing Fees; 10:14; In Re Smith. 114 
F.3d 1247 (DC Cir. 1997). 

-Rhode Island Probation Fee Ruling Reversed; 10:25; Taylor v. State 
of Rhode Island. 101 F.3d 780 (1st Cir. 1996). 

-Washington Prison Legislation; 8:9 

PRISON LITIGATION REFORM ACT 

3rd Cir. Applies ‘Imminent Danger’ Exception to PLRA 3 Strikes; 

11:18; Gibbs v. Roman. 1 16 F3d 83 (3rd Cir. 1997). 

5th Circuit: PLRA Doesn't Apply to Habeas; 3:14; United States v. 

Cole , 101 F,3d 1076 (5th Cir. 1996). 

6th Circuit Upholds PLRA IFP Provisions; 7:11; Hampton v. Hobbs. 
106 F3d 1281 (6th Cir. 1997). 

Administrative Exhaustion Requirements Not Retroactive; 7:10; 

Wright v. Morris. Ill F.3d 414 (6th Cir. 1997). 

Automatic Stay Provisions; 7:10; Glover v. Johnson , 957 F. Supp 
110 (ED MI 1997). 

Consent Decree Termination; 7:10; Jensen v. County of Lake. 958 F. 
Supp 397 (ND IN 1997). 

Consent Decrees Termination Provision Upheld; 10: 14; James v. Lash. 
965 F.Supp. 1190 (ND IN 1997). 

District Courts Responsible for PLRA Appeal Fees; 8:13; Morgan v. 

Haro. 112 F.3d 788 (5th Cir. 1997). 

Eleventh Circuit Approves and Applies the PLRA; 12:14; Quigley, 
James; Mitchell v. Fare ass. 113 F.3d 1483 (11th Cir. 1997). 

Fifth Circuit Applies Three Strikes Provision; 8:13; Carson v. 

Johnson. 112 F.3d 818 (5th Cir. 1997). 

Fifth Circuit Holds that PLRA Requires Fees in Ail Pending Cases; 
6:9; Strickland v. Rankin County Correctional Facility. 105 F.3d 
972 (5th Cir. 1997); Ayo v. Bathey. 106 F.3d 98 (5th Cir. 1997). 
Fifth Circuit Rules on Appeals to Denials ot IFP Status; 12:15; Baugh 
v. Taylor. 117 F.3d 197 (5th Cir. 1997). 

Filing Fee Assessed in Dismissed Appeal; 10:14; Williams v. Rob- 
erts. 116 F.3d 1126 (5th Cir. 1997). 

Filing Fees Required in Civil Mandamus; 7:10; In Re Tyler. 1 10 F.3d 
528 (10th Cir. 1997). 

Indiana Muslim Consent Decree Vacated under PLRA; 5:9; James v. 

Lash, 949 F. Supp. 691 (ND IN 1996). 

Massachusetts Court Avoids Ruling on Consent Decree Termina- 
tion; 6:9; Inmates of Suffolk County v. Sheriff of Suffolk County. 
952 F. Supp. 869 (D MA 1997). 
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NY Jail Consent Decrees Vacated under PLRA; 1:8; Benjamin v. 

Jaconson , 935 F. Supp 332 (SD NY 1996). 

Ninth Circuit: PLRA Doesn't Apply to Habeas; 6:9; Naddi v. Hill, 
106 F.3d 275 (9th Cir. 1997). 

PLRA Allows Sua S ponte Dismissal; 5:9; Jones v. Russell , 950 F. 
Supp. 855 (ND IL 1996). 

PLRA Applied to Attorney Fees; 4:9; Hadix v Johnson , 947 F. Supp. 
1113 (ED MI 1996). 

PLRA Applied to Released Prisoners; 5:9; Robbins v. Switzer , 104 
F.3d 895 (7th Cir. 1997). 

PLRA Codifies Injunction Standards in Conditions Case; 5:8; Smith 
v. Arkansas Department of Corrections , 103 F.3d *637 (8th Cir. 
1996). 

PLRA Contuses Courts; Applies only to Prisoners; 5:10; Floyd v. US 
Postal * Service, 105 F.3d 274 (6th Cir. 1997). 

PLRA Consent Decree Termination Provision Unconstitutional; 4:8; 

Hadix v. Johnson , 947 F. Supp. 1100 (ED MI 1996). 

PLRA Doesn't Apply to Immigration Detainees; 7:11; Ojo v. {.NS., 
106 F.3d 680 (5th Cir. 1997). 

PLRA Exhaustion Requirement Jurisdictional; 11:18; Morgan v. 

Arizona DOC , 967 F. Supp. 1 184 (D AZ 1997). 

PLRA Fee Requirements Not Applicable to Pending Suits; 5:10; 

Rodgers v. Deboe , 950 F. Supp. 1024 (SD CA 1997). 

PLRA Fees Don't Apply to Habeas; 10:14; McIntosh v. US. Parole 
Commission , 115 F.3d 809 (10th Cir. 1997). 

PLRA Fees Don’t Apply to Released Prisoners; 1 :8; McGann v. Com- 
missioner, Social Security Administration, 96 F.3d 28 (2nd Cir. 
1996). 

PLRA Fees Don’t Apply to Released Prisoners; 10:14; Haynes v. 

Scott , 116 F.3d 137 (5th Cir. 1997). 

PLRA Filing Fees Don't Apply to Habeas; 8:13; Smith v. An gel one, 
111 F.3d 1126 (4th Cir. 1997); 8:13; United States v. Levi, 111 
F.3d 955 (DC Cir. 1997). 

PLRA Filing Fees Not Applicable to Habeas; 7:10; Anderson v. 

Singletary , 111 F.3d 801 (11th Cir. 1997). 

PLRA Forbids Dismissal of Suits Without Paid Fees; 9:7; Walp v. 

Scott , 115 F.3d 308 (5th Cir. 1997). 

PLRA EFP Provision Applied Retroactively; 2:12; Marks v. Solemn , 
98 F.3d 494 (9th Cir. 1996). 

PLRA Overrules FRAP 24(a). ; 3:14; Jackson v. Stinnett , 102 F.3d 
132 (5th Cir. 1996). 

PLRA Physical Harm Requirement Not Retroactive; 10:14; Thomas 
v. Hill , 963 F. Supp. 753 (ND IN 1997). 

PLRA ‘Physical Injury’ Requirement Affirmed; 8:13; Zehnerv. Trigg , 
952 F. Supp. 1318 (SD IN 1997). 

PLRA Physical Injury Requirement Defined; 8:14; Siglar v. 

Hightower , 112 F.3d 191 (5th Cir. 1997). 

PLRA ‘Strike' Removed; 3:14; Dalvin v. Bashears , 943 F. Supp. 
578 (D MD 1996). 

PLRA's IFP Provisions Vioalate Equal Protection; 2:12; Lyon v. 

VandekroL 940 F. Supp 1433 (SD IA 1996). 

Physical Injury Requirement Not Retroactive; 7:11; Harris v. Lord, 
957 F. Supp. 471 (SD NY 1997). - - 
Released Prisoner Must Pay Filing Fees; 10:14; Gay v. Texas Dept. 

of Corrections, State Jail Division, 1 17 F.3d 240 (5th Cir. 1997). 
Released Prisoners Must Pay Filing Fees; 10:14; In Re Smith, 114 
F.3d 1247 (DC Cir. 1997). 


Reversal of Frivolous Dismissal Voids PLRA Strike; 4:8; Adepegba 
v. Hammons , 103 F.3d 383 (5th Cir. 1996). 

Second Circuit Affirms IFP Provisions; 9:6; Nicholas v. Tucker, 114 
F.3d 17 (2nd Cir. 1997). 

Seventh Circuit Applies PLRA to Federal Prisoners; 1:9; Thurman v. 

Gramley , 97 F.3d 185 (7th Cir. 1996). 

Seventh Circuit Defines and Applies PLRA and AEDPA; 1:8; Mar- 
tin v. United States ; 96 F.3d 853 (7th Cir. 1996). 

Sixth Circuit Explains PLRA Again; 9:6; McGore v. Wrigglesworth, 
114 F.3d 601 (6th Cir. 1997). 

Sixth Circuit Issues PLRA IFP Order; 6:8; In Re Prison Litigation 
Reform Act, 105 F.3d 1131 (6th Cir. 1997). 

South Carolina Consent Decree Terminated under PLRA; 2:13; Plyler 
v Moore , 100 F.3d 365 (4th Cir. 1996). 

Special Masters; 7:10; Wilson v. U.S. District Court for the Eastern 
District ofCA, 103 F.3d 828 (9th Cir. 1996). 

Third Circuit Rules that PLRA Doesn’t Apply to Habeas; 2:12; 

Santana v: United States, 98 F.3d 752 (3rd Cir. 1996). 

Third Circuit: PLRA Doesn’t Apply to Mandamus; 3:14; Madden v. 

Myers, 102 F.3d 74 (3rd Cir. 1996). ... 

-FJC Prisoner Litigation Guide; 4:17 

-Fourth Circuit Affirms PLRA IFP Provisions in Parole Suit; 8:13; 

Roller v. Gunn, 107 F.3d 227 (4th Cir. 1997). 

-PLRA Applies to Juvenile, Retroactive on Attorney Fees; 9:6; 

Alexander S. v. Boyd, 113 F.3d 1373 (4th Cir. 1997). 

-PLRA Attorney Fee Cap Not Applicable to Pending Cases; 10:15; 

Hadix v Honson, 965 F. Supp. 996 (WD MI 1997). 

—PLRA Not Enough for Fourth Circuit; 6:8; In Re Vincent , 105 F.3d 
943 (4th Cir. 1997); 6:8; Brock v. Angelone, 105 F.3d 952 (4th 
Cir. 1997); Autry v. Woods, 106 F.3d 61 (4th Cir. 1997); Vestal v. 
Clinton, 106 F.3d 553 (4th Cir. 1997); Foley v. Fix, 106 F.3d 556 
(4th Cir. 1997). 

-Pro Sc Tips and Tactics (Injunctive Relict); 3:8; Midgley, John 
-Relation Back Period Suspended During IFP Application; 6:22; 
Urrutia v. Harrisburg County Police Dept., 91 F.3d 451 (3rd Cir. 
1996). 

-VI Decree Modification Denied Under PLRA, DOC Held in Con- 
tempt; 12:22; Carty v. Farrelly , 957 F. Supp. 727 (D VI 1997). 
--Alabama AG Moves to Dissolve 17 Consent Decrees; 12:29 
--D C. Prisoners Win No Smoking Injunction; 12:16; Crowder v. 

District of Columbia, 959 F. Supp. 6 (D DC 1997). 

—No Frivolousness Review Allowed When Filing Fee Paid; 6:20; 

Hake v. Clarke , 91 F.3d 1 129 (8th Cir. 1996). 

—Pro Se Tips and Tactics (Consent Decrees); 9:4; Midgley, John 

POLICE 

-Gun Law Threatens Police, Military, Prisons; 9:8 

POLITICAL PRISONERS 

Felon Disenfranchisement Laws Challenged in Washington; 10:11; 

Farrakhan v. State of Washington, No. CS-96-076-RHW 
Notes from the Un repenitentiary; 8:5; Whitehorn, Laura 
Notes from the Un repenitentiary; 11:5; Whitehorn, Laura 
Peruvian Prisoners Rebel; 12:24; Axtell, Dan 
Puerto Rican POW 'Graduated’ from ADX Florence to USP Marion; 
7:13; Burton-Rose, Daniel 

Ruchell Cinque Magee: Sole Survivor Still; 7:5; Abu- Jamal, Mumia 
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Ten Years Is Enough; Belgian POWs Seek Freedom; 3:25 

PRISON INDUSTRIES/LABOR 

Making Slave Labor Fly: Boeing Goes to Prison; 3:1; Wright, Paul 
Massachusetts Prisoners Awarded Back Pay; 6:27; Josey v. DuBois , 
Commonwealth of Mass. Superior Court No. 95-3266-D 
New Plantation; 2:1; Dunne, Bill 

No Qualified Immunity' for Private Prisons; Supreme Court Grants 
Review; 1:11; McKnight v. Rees , 88 F.3d 417 (6th Cir. 1996). 

No Qualified Immunity' for Private Prisons; Supreme Court Grants 
Review; 1:11; Richardson v. McKnight , Case No. 96-318-11. 
Oklahoma Pulls Out of TX Rent-A-Jail; 11:6 
Private Prison Liable for Wrongful Imprisonment; 2:20; Blumei v. 

My lander, 919 F. Supp. 423 (MD FL 1996). 

Private Prisons Cheaper?; 12:8 

Private Transportation Firms Take Prisoners for a Ride; 11:1; 
Friedman, Alex 

Same Sex Harassment of Prisoner Workers Okayed; 10:23; Blueford 
v. Pruntxr , 108 F.3d 254 (9th Cir. 1997). 

Second Circuit Rejects Prison FLSA Claim, Modifies Standard; 1:1; 

Danneskjold v. Hausrath , 82 F.3d 37 (2nd Cir. 1996). 

Should Prisoners Have the Right to Strike? Some Union Leaders 
Say "Yes!"; 5:14; Wilayto, Phil 

Strange Bedfellows; CCA's Political Connections; 6:5; Friedmann, 
Alex 

Texas Sheriff Exploits Prisoner Labor; 6:5 
The Poor Get Poorer - The Rich Get Prisons; 12:9 
'Training Video’ Reveals Beatings in Texas Rent-A-Jail; 11:6 
Washington Union Sues over Prison Slave Labor; 3:20 
-Con Artist Dupes ‘America’s Toughest SherifF; 8:15 
—Court Allows Silencing of Environmental Whistle-Blower; 10:18; 
Wright, Paul; v. U.S. Department of Labor , 105 F.3d 1263 

(9th Cir. 1997). 

-Escaped Prisoners Rides into Sunset; 11:2 
-Florida Paradox of Prisons, Politics and Profits; 8:9 
-GAO Reports Available: Private and Public Prisons; 12:18; Lutsky, 
Julia 

—Leon County Employees Replaced by Slaves; 12:7 
-Managed Care Infects Prison Health Services; 10:8 
-Prisoners Roasted Alive; 7:9 

-Un-Happy Meal Provider Pulls Out of Kansas Prisons; 8:15 
-Utah Prisoners May Build Own Cages; 12:12 
-Washington Prison Food Factory Cooks Up Controversy; 8:6 
—Arizona Death Row Chain Gang Killing; 12:5 
— No Service on US Required for Bivens Claim in Work Injury Suit; 

3:26; Vaccaro v. Dobre , 81 F.3d 854 (9th Cir. 1996). 

—U.S. Supreme Court: No Immunity for Private Prisons; 9:1; Wright, 
Paul; Richardson v. McKnight, 117 S.Ct. 2100 (1997) 

PRISON REBELLION 

BOP Mutiny Convictions Affirmed; 9:10; U.S . v. Overstreet , 106 F.3d 
1354 (7th Cir. 1997). 

Eyewitness News from Missouri; 2:9 
Lucasville Uprising: $4.1 Million Settlement; 7:19 
Pepper Spray Uprising in Arkansas; 1 1:21 
Racial Rioting Erupts in L.A. Jail; 5:22 
Strife in Pleasant Valley; 3:15 


Tensions Rise- in Ohio Prisons; 11:3 

Tent City Jail Erupts in Flames; 3:19 

Uprisings in New York State Prisons; 12:10; Lutsky, Julia 

Virginia Warden Stabbed; 5:13; Pens, Dan 

-Attica Justice - 26 Years Later; 11:19 

-Montana Paying for 1991 Prison Uprising; 9:14 

-Peruvian Prisoners Rebel; 12:24; Axtell, Dan 

-Racial Violence in California Lockups, 4:11; Wisely, Willie 

— Prison Uprisings Sweep Columbia; 10:22 

PRISONER LEGAL ASSISTANCE 

Florida Ban on Prisoner Legal Help Struck Down; 8:16; Bass v. De- 
partment of Corrections , 684 So.2d 834 (Fla. 1st DCA 1996). 

PRISONER PRIVILEGES 

New Improved Chain Gang; 2:9 

No Right to TV or Radio; 9:22; Manley v. Fordice , 945 F. Supp. 132 
(SD MS 1996)= 

— Arizona Holiday Package Decree Modified; 12:3; Hook v. State of 
Arizona , 120 F.3d 921 (9th Cir. 1997). 

PRISONERS-LNTERNATIONAL 

Attention Foreign Nationals; 11:16 
Plight of Undertrial Prisoners in India; 7:20; Sen, Sankar 
Prison Conditions in Venezula; 10:12 
Prison Uprisings Sweep Colombia; 10:22 
World Criminal Justice Systems: A Survey; 2:16 
-Ten Years Is Enough; Belgian POWs Seek Freedom; 3:25 
— Peruvian Prisoners Rebel; 12:24; Axtell, Dan 
—Prisoners of Colonialism: The Struggle for Justice in Puerto Rico; 
7:16; Burton-Rose, Daniel 

PRIVATE PRISONS (See: PRISON INDUSTRIES/ 
LABOR) 

PROPERTY 

-FTC A Suit Not Barred by Prior Bivens Claim; 6:19; Sterling v. 

United States, 85 F.3d 1225 (7th Cir. 1996). 

-No Right to TV or Radio; 9:22; Manley v. Fordice , 945 F. Supp. 
132 (SD MS 1996). 

-Wisconsin RFRA Jewelry Ruling Affirmed; 6:26; Sasnett v. Sullivan , 
91 F.3d 1018 (7th Cir. 1996). 

RACIAL DISCRIMINATION 

Democracy, Racism and Disenfranchisement; 5:17 
Matter of Fact; 5:7 

-New Jersey Prison Guard Recruiting for KKK; 5:15 
—Swastika Carved on CDC Prison Guard Rifle; 6:18 
—Racial Rioting Erupts in L.A. Jail; 5:22 

RELIGIOUS FREEDOM 

AA Probation Requirement Violates Establishment Clause; 8:11; 
Warner v. Orange County Dept, of Probation, 115 F.3d 1068 (2nd 
Cir. 1997). 

AA Still Violates the Establishment Clause; 12:13; Warner v. Or- 
ange County Dept, of Probation, 968 F. Supp. 917 (SD NY 1997). 
Arizona Prisoner Entitled to Kosher Diet; 10:24; Ashelman v. 
Wdwrzaszek , 111 F.3d 674 (9th Cir. 1997). 
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Moors Settle with Indiana DOC; 5:18 

New York AA Program Violates Establishment Clause; 10:27; Grif- 
fin v Coughlin . 88 NY.2d 674 (1996). 

Prison NA Meetings Violate Establishment Clause; 6:23; Kerr v. 

Farrey , 95 F.3d 472 (7th Cir. 1996). 

Seventh Circuit Analyzes RFRA; 4:22; Mack v. O'Leary , 80 F.3d 
1175 (7th Cir. 1996). 

Supreme Court Rulings Trickle Down: RPRA; 12:5; O Leary' v. Mack , 
66 USLW 3218 (10-7-97). 

Supreme Court Strikes Down RFRA as Unconstitutional; 9:15; City 
ofBoeme v. Flores , 117 S.Ct. 2157 (1997). 

Washington Religious Name Retaliation Suit Settled; 1:13; Malik v. 

Brown , Case No. C90-1366C (WD WA). 

Wisconsin RFRA Jewelry Ruling Affirmed; 6:26; Sasnett v. Sullivan , 
91 F.3d 1018 (7th Cir. 1996). 

--Indiana Muslim Consent Decree Vacated under PLRA; 5:9; James 
v. Lash, 949 F. Supp. 691 (ND IN 1996). 

--Litigant Entitled to Summary Judgment Notice; 3:5; Anderson v. 

Angelone, 86 F.3d 932 (9th Cir. 1996). 

--Native American Resource; 4:17 

--Physical Injury' Requirement Not Retroactive; 7:11; Harris v. Lord , 
957 F. Supp. 471 (SD NY 1997). 

-RFRA Allows Redaction of Religious Publication; 5:25; Lawson v. 

Singletary , 85 F.3d 502 (11th Cir. 1996). 

— TB Isolation May Violate RFRA; 6:23; Jihad v. Wright , 929 F. Supp. 
325 (ND IN 1996). 

— Eleventh Circuit Reinstates Beating Verdict; 10:17; Harris v. 

Chapman, 97 F.3d 499 (1 1th Cir. 1996). 

— Fourth Amendment Forbids Taping of Jail Confession to Clergy; 

11:21; Mockaitis v. Harcleroad, 104 F.3d 1522 (9th Cir. 1997). 
— Qualified Immunity for Strip Search; 6:7; Catiedy v. Boardman, 
91 F.3d 30 (7th Cir. 1996). 

RESOURCES/REVIEWS 

California Prison Focus; 8:23 

Civil Disabilities of Convicted Felons: A State-by-State Survey; 11:11; 
Taylor, Jon Marc 

Constitutional Rights of Prisoners; 2:16 
Corrections in the Community; 2:16 
Criminal Practice Flandbook; 11:10; Wright, Paul 
Death Blossoms; 7:16; Cook, Mark 

Detention and Corrections CaseLaw Catalog; 11:10; Wright, Paul 
FJC Prisoner Litigation Guide; 4:17 
Free to Wardens - But Not Convicts?; 10:23 
GAO Reports Available: Federal and State Prisons; 12:18; Lutsky, 
Julia 

GAO Reports Available: Private and Public Prisons; 12:18; Lutsky, 
Julia 

Get More Georgia Prison Information; 10:12 

In Defense of Mumia; 7:16; Burton-Rose, Daniel 

Native American Resource; 4:17 

New Prisoner Resource Guide Available; 1:3 

New York State Drug Sentencing Report; 12:18; Lutsky, Julia 

Pepper Spray Report; 12:18; Lutsky, Julia 

Prisoner Litigation in the US Courts; 1:12 

Prisoners of Colonialism: The Struggle for Justice in Puerto Rico; 
7:16; Burton-Rose, Daniel 


Publications Reviews; 8:7; Wright, Paul 
Publications of Interest; 1:12 
Restoring Justice; 11:11; Pens, Dan 
Rosenberg Fund for Children; 2:13; Carvalho, Carol 
Women’s Prison Book Project; 2:16 

-Book Review' Privatization and the Provision of Correctional Ser- 
vices', 6:21 

-Democracy, Racism and Disenfranchisement; 5:17 
—Matter of Fact Intended and Unintended Consequences: State Ra- 
cial Disparities in Imprisonment', 5:7 
-Notes from the Unrepenitentiarv; 5:6; Whitehom, Laura 
-Prison Conditions in Venezula; 10:12 

-U.S. and Russia Reaching Record Levels of Incarceration; 12:13 
-The Abuse of U.S. Women Prisoners; 12:19; Lutsky, Julia 

RETALIATION 

Court Allows Silencing of Environmental Whistle-Blower; 10:18; 
Wright, Paul; Coupar v. U.S. Department of Labor, 105 F.3d 1263 
(9th Cir. 1997). 

Grievance Retaliation Unconstitutional; 6:7; Graham v. Henderson , 
89 F3d 75 (2nd Cir. 1996). 

Hygiene and Retaliation Claims Require Trial; 7:18; Penrod v. 

Zavaras , 94 F.3d 1399 (10th Cir. 1996 
Iowa Grievance Retaliation Suit Set for Trial; 9:17; Hancock v. 

Thalacker, 933 F. Supp. 1449 (ND IA 1996). 

Iowa Retaliation Verdict Affirmed; 6:2 1 ; Goff v. Burton , 9 1 F.3d 1 1 88 
(8th Cir. 1996). 

More Evidence Required in Retaliatory Infractions; 12:27; Hines v. 

Gomez, 108 F,3d 265 (9th Cir. 1997). 

PLN Editor Settles Retaliation Suit; 11:9; Wright v. Ducharme , C90- 
396R, (WD WA). 

Retaliation Verdict Reversed; 8:21; Sisneros v. Nix , 95 F.3d 749 (8th 
Cir. 1996). 

Trial Required in Retaliation Claim; 1 2:3; Brown v. Coughlin , 965 
F. Supp. 401 (WD NY 1997). 

-DC Circuit Creates New Immunity’ Rule: Supreme Court Grants 
Review; 8:12; Crawford-El v. Britton , 93 F.3d 813 (DC Cir. 1996). 
-DC DOC Official Convicted of Contempt; 12:25; U.S. v. Young , 
107 F.3d 903 (DC Cir. 1997). 

-Eleventh Circuit Approves and Applies the PLRA; 12:14; Quigley, 
James; Mitchell v. Farcass , 113 F.3d 1483 (11th Cir. 1997). 
-Fear Alone Doesn’t Violate Eighth Amendment: No Immunity for 
Retaliation; 11:20 \ Babcock v. White , 102 F.3d267 (7th Cir. 1996). 
-PLRA Physical Harm Requirement Not Retroactive; 10:14; Tho- 
mas v. Hilly 963 F. Supp. 753 (ND IN 1997). 

-Texas Parole Case Reversed; 1 1:8; Johnson v. Rodriguez , 110 F.3d 
299 (5th Cir. 1997). 

-$5,000 Verdict for Snitch Jacketing Affirmed; 10:17; Northington 
v. Marin, 102 F.3d 1564 (10th Cir. 1996). 

— ADA Requires Phones for Deaf; 2:21; Niece v. Fitzner , 922 F. 
Supp. 1208 (ED MI 1996); Niece v. Fitzner , 941 F. Supp. 1497 
(ED MI 1996). 

SEARCHES 

Fourth Amendment Forbids Taping of Jail Confession to Clergy; 

1 1 :2 1 ; Mockaitis v. Harcleroad, 104 F.3d 1522 (9th Cir. 1997). 
No Immunity for Eighth Amendment Violation in Rectal Search; 4: 14; 
Koch v. Ricketts , 82 F.3d 317 (9th Cir. 1996). 
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-Qualified Immunity for Strip Search; 6:7; Canedy v. Boardman, 91 
F.3d 30 (7th Cir. 1996). 

SEIZURE OF PRISONER FUNDS 

BOP Can’t Set Restitution; 6:26; United States v. Mortimer . 94 F.3d 
89 (2nd Cir. 1996). 

Jail Medical Fees Upheld by Fifth Circuit; 8:16; Myers v. 

Klevenhagen , 97 F.3d 91 (5th Cir. 1996). 

Kansas Prisoners Lose Welfare Fund Suit; 2:1 1; Arnev v. Simmons , 
923 F. Supp. 173 (1996). 

Prisoners' Spouses Challenge Washington 35% Law; 6:27; Dean v. 

Lehman . Case No. 97-2-2906-1 -SEA 
Rhode Island Probation Fee Ruling Reversed; 10:25; Taylor v. State 
of Rhode Island , 101 F.3d 780 (1st Cir. 1996). 

Update on Washington Money Seizure Suit; 5:16; Wright. Paul; Wright 
v. Rive land, Case No. C95-5381FDB 
Washington Cost Bill PI Vacated; 8:19; Jirovec v. Blodgett , 1996 
WL 654441 (9th Cir. WA). 

-Second Circuit Approves Disciplinary Hearing Surcharge; 12:12; 

Allen v. Cuomo, 100 F.3d 253 (2nd Cir. 1996). 

— Washington Prison Legislation; 8:9 

SEXUAL ASSAULT 

Impregnated Arkansas Prisoner Wins Suit; 4:12 
Jury Awards S20 1.501 to Raped Indiana Prisoner; 12:8; Entry, John; 
Bell v. Phemster 

Sexual Abuse by Guard Nets New York Jail Prisoner $750,000; 10:25; 

Mathie v. Fries, 935 F.Supp. 1284 (ED NY 1996). 

— j Farmer Loses at Jury Trial; 9:16; Farmer v. Brennan, 81 F.3d 1444 
(7th Cir. 1996). 

-Farmer Remanded Again, for Discovery; 4:16; Farmer v. Brennan , 
81 F.3d 1444 (7th Cir. 1996). 

-Fifth Circuit Reverses Scott: 10:9; Scott v. Moore , 114 F.3d 51 (5th 
Cir. 1997). 

-'Scared Straight’ Youths Molested in Texas Prison; 6:22 
-The Abuse of U.S. Women Prisoners; 12:19; Lutsky, Julia 
-U.S. Sues Prisons in Arizona and Michigan; 10:2 
— DC Women Prisoners’ Suit Reversed; 9:11; Women Prisoners of 
D.C. DOC v. District Columbia , 93 F.3d 910 (DC Cir. 1996). 

— Inadequate Jail Staffing Violates Due Process; 4:13; Scott v. Moore , 
85 F.3d 230 (5th Cir. 1996). 

STATE LAW CLAIMS 

Kansas Ad Seg Hearing Required; 8:11; Murphy v. Nelson , 921 P.2d 
1225 (KS S.Ct. 1996). 

-California EFV Injunction Reversed; 4:3; Pro-Family Advocates v. 

Gomez , 54 Cal.Rptr. 2d 600 (Cal. App. 1st Dist. 1996). 

-Florida Supreme Court Strikes Down Gain Time Loss; 8:17; Gwong 
v. Singletary , 683 So. 2d 109 (FL S.Ct 1996). 

-Mississippi Good Time Violates Ex Post Facto; 10:12; Puckett v. 

Abels , 684 So.2nd 671 (Miss. 1996). 

-Montana Prisoners Have Liberty Interest in Classification Hear- 
ings; 1 2:2 1 ; Arledge, Danny; Orozco v. Day , 934 P.2d 1009 (Mont. 
1997). 

-New York AA Program Violates Establishment Clause; 10:27; Grif- 
fin v. Coughlin , 88 NY.2d 674 (1996). 


-No Double Jeopardy in Massachusetts Disciplinary Hearings; 4:13; 

Commonwealth v. Porte, 423 Mass. 672 (S.Jud.Ct. ol MA 1996). 
-No Remedv for State Law Violations in Washington Disciplinary 
Hearings; 3:13; In Re Burton, 910 P.2d 1295, 80 Wa. App. 573 
(WA Ct. App. Div. I, 1996). 

-Private Prison Disciplinary Action Subject to Colorado Court Re- 
view; 7:14; Murphy v. Pakenham, 923 P.2d 375 (CO App. Div. in 
1996). 

-Utah Supreme Court Vacates Damage Reduction in Prison Suit; 

8:19; Bott v. DeLand, 922 P.2d 732 (UT S.Ct. 1996). 

— California Prisoners Entitled to Contact Attorney Visits; 6:20; In 
Re Roark, 56 Cal.Rptr.2d 582 (1996 4th District, Div.3). 
—Connecticut Supreme Court Upholds Phone and Mail Restrictions; 

4:16; Washington v. Meachum , 680 A.2d 262 (CT S.Ct. 1996). 
--Florida Ban on Prisoner Legal Help Struck Down; 8:16; Bass v. 

Department of Corrections , 684 So,2d 834 (Fla. 1st DCA 1996). 
—No Care for STD Violates Eighth Amendment; 5:21; Jolly v. Klein , 
923 F. Supp. 931 (SD TX 1996). 

STATE LEGISLATION 

Florida Paradox of Prisons, Politics and Profits; 8:9 
Washington Pork Refuses to Be Trimmed: Guard Towers Stay; 1:3; 
Wright, Paul; WPEA v. State Corrections , Thurston County Case 
Number 94-2-030784 
Washington Prison Legislation; 8:9 

—Massachusetts Prisoner PAC Assailed by Governor, DOC; 12:1; 
Pens, Dan 

-New York State Drug Sentencing Report; 12:18; Lutsky, Julia 
—Arizona DOC Contempt Fines Affirmed; 10:15; Hook v. Arizona 
Dept, of Corrections, 107 F.3d 1397 (9th Cir. 1997), 

SUPREME COURT 

-Recent US Supreme Court Rulings of Interest: Civil Rights; 10:20; 

United States v. Lanier , 117 S.Ct. 1219 (1997). 

-Recent US Supreme Court Rulings of Interest: Court Access; 10:20; 

MLB. v. S.L.J. , 117 S.Ct. 555 (1997). 

-Recent US Supreme Court Rulings of Interest: Habeas Corpus; 

10:20; Lindh v: Murphy , 117 S.Ct. 2059 (1997), 

-Supreme Court Rulings Trickle Down: WA Good Time; 12:5; 

Gotcher v. Wood, 122 F.3d 39 (9th Cir. 1997). 

-Supreme Court Strikes Down RFRA as Unconstitutional; 9:15; City 
of Boerne v. Flores , 117 S.Ct. 2157 (1997). 

-Supreme Court Upholds Kansas Civil Commitment Law; 8:1; Pens, 
Dan; Hendricks v. Kansas , 117 S. Ct. 2072 (1997). 

-US Supreme Court: Florida Gain Time Statute Violates Ex Post 
Facto; 4:1; Wright, Paul; Lynce v. Mathis , 117 S.Ct. 891 (1997). 
-U.S. Supreme Court: No Immunity for Private Prisons; 9:1; Wright, 
Paul, Richardson v. Me Knight . 117 S.Ct. 2100 (1997). 

—DC Circuit Creates New Immunity Rule: Supreme Court Grants 
Review; 8:12; Crawford-El v. Britton, 93 F.3d 813 (DC Cir. 1996). 
— Edwards v. Balisok'. A Partial Victory tor Prisoners; 7:1; Fathi, 
David C.; Edwards v. Balisok , 520 US 117 S.Ct. 1584 (1997). 
—US Supreme Court: Oklahoma Pre-Parole Program Requires Hear- 
ing Before Removal; 5:1; Wright, Paul; Young v. Harper , 1 17 S.Ct. 
1148 (1997). 

TELEPHONES 

Alabama Phone System Upheld; 9:11; Pope v. Hightower , 101 F.3d 
1382 (11th Cir. 1996). 

Call Recipient’s Rights Not Violated in Phone Taping; 1:13; United 
States v. Workman, 80 F.3d 688 (2nd Cir. 1996). 
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Connecticut Supreme Court Upholds Phone and Mail Restrictions; 

4:16; Washington v. Meachum , 680 A.2d 262 (CT S.Ct. 1996). 
Illinois DOC Phone System Upheld; 5:18; Carter v: O ’Sullivan ; 924 
F. Supp. 903 (CD EL 1996). 

Prisoner Calls Big Business in CA; 11:16 
Reach Out and Bilk Someone; 3:12 

UNPUBLISHED OPINIONS 

-PLN Editor Settles Retaliation Suit; 1 1 :9; Wright v. Ducharme, C90- 
396R, (WD WA) 

—Washington Cost Bill PI Vacated; 8:19; Jirovec v. Blodgett , 1996 

WL 654441 (9th Cir. WA). 
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The Abuse of U.S. Women Prisoners; 12:19; Lutsky, Julia 

U.S. Sues Prisons in Arizona and Michigan; 10:2 
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-Impregnated Arkansas Prisoner Wins Suit; 4:12 
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Send Us Your News 

The editors of PLN rely on you to send us the news. 
We can't report something if we don’t know about it. Send 
PLN your prison-related: newspaper clippings (include the 
name and date of the paper), unpublished court rulings, 
DOC memos, academic studies, copies of state legislation, 
etc. 

Address the news items to PLN s editors, addresses 
listed on page two. Do not send monetary donations to 
PLN s editors. All donations should be addressed sepa- 
rately to PLNs Seattle office. 


Citation Index 

NOTE: “—10:17” = “Issue No.10, Pg.17” 

Adepegba v Hammons , 103 F.3d 383 (5th Cir. 1996). 4:8 
Alexanders . v. Boyd, 113 F.3d 1373 (4th Cir. 1997). 9:6 
Allen v Cuomo , 100 F.3d 253 (2nd Cir. 1996). 12:12 
Anderson v. Angelone , 86 F.3d 932 (9th Cir. 1996). 3:5 
Anderson v. Singletary , 111 F.3d 801 (11th Cir. 1997). 7:10 
Antonelli v. Sheahan , 81 F.3d 1422 (7th Cir. 1996). 6:18 
Armstrong v. Wilson, 942 F. Supp. 1252 (ND CA 1996). 9:3 
Arney v. Simmons , 923 F. Supp. 173 (1996). 2:11 
Arrington v. We l born, 110 F.3d 520 (7th Cir. 1997). 11:20 
Artway v. Attorney General of the State of New Jersey , 81 F.3d 1235 
(3rd Cir. 1996). 2:17 

Ashelman v. Wawrzaszek , 111 F.3d 674 (9th Cir. 1997). 10:24 
Ashmus v. Calderon , 935 F. Supp. 1048 (ND CA 1996). 6:5 
Autry v. Woods , 106 F.3d 61 (4th Cir. 1997). 6:8 
Ayo v B a they, 106 F.3d 98 (5th Cir. 1997). 6:9 
Babcock v. mite , 102 F.3d 267 (7th Cir. 1996). 11:20 
Bass v. Department of Corrections , 684 So. 2d 834 (Fla. 1st DCA 
1996). 8:16 

Baugh v. Taylor , 117 F.3d 197 (5th Cir. 1997). 12:15 
Bell v. Phemster, no cite. 12:8 

Benevides v. Bureau of Prisons, 79 F.3d 1211 (DC Cir. 1996). 2:8 
Benjamin v. Jaconson, 935 F. Supp 332 (SD NY 1996). 1:8 
Bingman v. Ward, 100 F.3d 653 (9th Cir. 1996). 10:16 
Blissett v. Eisensmidt, 940 F. Supp. 449 (ND NY 1996). 9:20 
Blueford v. Pnmtv, 108 F.3d 254 (9th Cir. 1997). 10:23 
Blumel v. Mylander, 919 F. Supp. 423 (MD FL 1996). 2:20 
Bott v. DeLand, 922 P.2d 732 (UT S.Ct. 1996). 8:19 
Brock v. Angelone , 105 F.3d 952 (4th Cir. 1997). 6:8 
Brooks v Difasi, 112 F.3d 46 (2nd Cir. 1997). 9:13 
Brooks v. George County, MS.84 F.3d 157 (5th Cir. 1996). 1:14 
Broussard v. Johnson, 918 F. Supp. 1040 (ED TX 1996). 2:18 
Brown v. Coughlin, 965 F. Supp. 401 (WD NY 1997). 12:3 
Bryan v. Duckworth, 88 F.3d 431 (7th Cir. 1996). 6:25 
Bryant v. Madigan, 91 F.3d 994 (7th Cir. 1996). 5:19 
Bullock v. Gomez . 929 F. Supp. 1249 (CD CA 1996). 6:19 
Burleson v. State of California, 83 F.3d 311 (9th Cir. 1996). 5:3 
California First Amendment Coalition v. Calderon , 956 F. Supp. 
883 (NDCA 1997). 11:17 

Canedy v. Boardman, 91 F.3d 30 (7th Cir. 1996). 6:7 
Carson v. Johnson, 112 F.3d 818 (5th Cir. 1997). 8:13 
Carter v. O’Sullivan , 924 F. Supp. 903 (CD IL 1996). 5:18 
Carty v. Farrelly, 957 F. Supp. 727 (D VI 1997). 12:22 
City of Boeme v. Flores, 117 S.Ct. 2157 (1997). 9:15 
Clayton-El v. Fisher, 96 F.3d 236 (7th Cir. 1996). 8:8 
Commonwealth v. Forte, 423 Mass. 672 (S.Jud.Ct. of MA 1996). 
4:13 

Cooper v. Casey, 97 F.3d 914 (7th Cir. 1996). 1:9 
Cort v. Crabtree , 113 F,3d 1081 (9th Cir. 1997). 11:14 
Coupar v. U.S. Department of Labor, 105 F.3d 1263 (9th Cir. 1997). 
10:18 

Crawford v. Indiana DOC, 115 F.3d 481 (7th Cir. 1997). 10:4 
Crawford-El v Britton, 93 F.3d 813 (DC Cir. 1996). 8:12 
Crowder v. District of Columbia, 959 F. Supp. 6 (D DC 1997). 12:16 
Crowder v. Kelly, 928 F. Supp. 2 (DC DC 1996). 5:26 
Dalvin v. Bashears, 943 F. Supp. 578 (D MD 1996). 3:14 


January 1998 


28 


Prison Legal News 


Dcnmeskjold v. Hausrath , 82 F.3d 37 (2nd Cir. 1996). 1:1 
Davis v. Crabtree , 923 F.Supp. 166 (D OR 1996); 109 F.3d 566 (9th 
Cir. 1997). 5:11 

Davis v. Scott , 94 F.3d 444 (8th Cir. 1996). 8:4 
Dean v. Lehman , Case No. 97-2 -2906-1 -SEA 6:27 
Dea« v. TViamas, 933 F. Supp. 600 (SD MS 1996). 6:26 
Doe v. Gregoire , 960 F. Supp. 1478 (WD Wash. 1997). 12:25 
Donald v. Cook County Sheriff's Dept., 95 F.3d 548 (7th Cir. 1996). 
6:22 

Dorsey v. St. Joseph County Jail Officials , 98 F.3d 1527 (7th Cir. 
1996). 8:5 

Downey v. Crabtree , 100 F.3d 662 (9th Cir. 1996). 923 F. Supp. 164 
(D OR 1996). 5:11 

Driscoll v. YoungmanAOS F.3d 393 (8th Cir. 1997). 9:18 
Duffy v. Rive land, 98 F.3d 447 (9th Cir. 1996). 1:0 
Edwards v. Balisok , 117 S.Ct. 1584 (1997). 7:1 
Evans v. Hennessv , 934 F. Supp. 127 (D DE 1996). 6:27 
Farmer v. Brennan , 81 F.3d 1444 (7th Cir. 1996). 4:16 
Farmer v. Brennan , 81 F.3d 1444 (7th Cir. 1996). 9:16 
Farrakhan v. State of Washington, No. CS-96-076-RHW 10:11 
Fennell v. Simmons , 951 F. Supp. 706 (ND OH 1997). 12:28 
Fitts v. Witkowski , 920 F. Supp. 679 (DC SC 1996). 5:5 
Floyd v. US Postal Service, 105 F.3d 274 (6th Cir. 1997). 5:10 
Foley v. Fix , 106 F.3d 556 (4th Cir. 1997). 6:8 
Gates v. Shinn , 98 F.3d 463 (9th Cir. 1996). 6:15 
Gav v. Texas Dept, of Corrections, State Jail Division , 1 17 F.3d 240 
(5th Cir. 1997). 10:14 

v. /toimi/i, 116 F3d 83 (3rd Cir. 1997). 11:18 
Glover v. Johnson , 957 F. Supp 110 (ED MI 1997). 7:10 
G/over v. Johnson , 931 F. Supp. 1360 (ED MI 1996). 8:18 
G<#v. flurtow, 91 F.3d 1188 (8th Cir. 1996). 6:21 
Gotcher v. 122 F.3d 39 (9th Cir. 1997). 12:5 

Graham v. Henderson , 89 F.3d 75 (2nd Cir, 1996). 6:7 
Greer/e v. ATJE Prunty, et al., No. 94CV1516BTM(LSP). 6:16 
Greewe v. Prunty, 938 F. Supp. 637 (SD CA 1996). 7:22 
Gritfw v. Coughlin , 88 NY.2d 674 (1996). 10:27 
Gnwig v. Singletary , 683 So. 2d 109 (FL S.Ct 1996). 8:17 
Hadix v. Johnson , 965 F. Supp. 996 (WD MI 1997). 10:15 
/fcwfoc V. Johnson , 947 F. Supp. 1100 (ED MI 1996). 4:8 
Hadix v. Johnson , 947 F. Supp. 1 1 13 (ED MI 1996). 4:9 
Hake v. Clarke, 91 F.3d 1129 (8th Cir. 1996). 6:20 
Haley v. Grass, 86 F.3d 630 (7th Cir. 1996). 5:22 
Hampton v. Hobbs , 106 F.3d 1281 (6th Cir. 1997). 7:11 
Hancock v. Thalacker , 933 F. Supp. 1449 (ND IA 1996). 9:17 
Harper v. Williford , 96 F.3d 1526 (DC Cir. 1996). 8:23 
//arm v. Chapman , 97 F.3d 499 (11th Cir. 1996). 10:17 
Harris v. Lard, 957 F. Supp. 471 (SD NY 1997). 7:11 
Harrison v. Barbour , 98 F.3d 1345, 1996 WL 570396 (9th Cir. 1996). 
5:26 

Hathaway v. Coughlin , 99 F.3d 550 (2nd Cir. 1996). 8:22 
//ave v. Ziolkoski , (D.N.J.). Civ. Dkt No. 95-6141 (DRD). 12:26 
Hayes v. Ibrit C/(y DOC, 84 F.3d 614 (2nd Cir. 1996). 4:10 
Haynes v. Scott , 116 F.3d 137 (5th Cir. 1997). 10:14 
Hemphill v. De/o, 105 F.3d 391 (8th Cir. 1997). 9:18 
Hendricks v. Kansas , 117 S. Ct. (1997). 8:1 

Herrera et al. v. Pierce County et al . , Case No. C95-5025FDB (WD 
WA 1996). 3:18 

///// v. Godinez , 955 F. Supp. 945 (ND IL 1997). 12:28 
Hines v. Crabtree , 935 F. Supp. 1104 (D OR 1996). 5:11 


//imw v. Gomez, 108 F.3d 265 (9th Cir. 1997). 12:27 
Hiser v. Franklin , 94 F.3d 1287 (9th Cir. 1996). 4:19 
Hookv. Arizona Dept, of Corrections, 107 F.3d 1397 (9th Cir. 1997). 
10:15 

Hook v. State of Arizona, 98 F.3d 1 177 (9th Cir. 1996). 6:14 
Hookv. State of Arizona. 120 F.3d 921 (9th Cir. 1997). 12:3 
Humanists of Washington v Lehman, C97-5499FDB 11:7 
/a/ Re Burton, 910 P.2d 1295, 80 Wa. App. 573 (WA Ct. App. Div. I, 
1996). 3:13 

In Re Prison Litigation Reform Act, 105 F.3d 1131 (6th Cir. 1997). 
6:8 

In Re Roark, 56 Cal.Rptr.2d 582 (1996 4th District, Div.3). 6:20 
In Re Smith , 114 F.3d 1247 (DC Cir. 1997). 10:14 
In Re Tyler, 110 F.3d 528 (10th Cir. 1997). 7:10 
In Re Vincent, 105 F.3d 943 (4th Cir. 1997). 6:8 
Inmates of Suffolk County v. Sheriff of Suffolk County , 952 F. Supp. 
869 (DMA 1997). 6:9 

Isby v. Clark, 100 F.3d 502 (7th Cir. 1996). 11:19 
Jackson v. McIntosh, 90 F.3d 330 (9th Cir. 1996). 3:25 
Jackson v. Stinnett, 102 F.3d 132 (5th Cir. 1996). 3:14 
James v. Lash, 949 F. Supp. 691 (ND IN 1996). 5:9 
James v. Lash, 965 F. Supp. 1190 (ND IN 1997). 10:14 
Jensen v. County of Lake, 958 F. Supp 397 (ND IN 1997). 7:10 
Jihad v. Wright, 929 F. Supp. 325 (ND IN 1996). 6:23 
Jirovec v. Blodgett , 1996 WL 654441 (9th Cir. WA). 8:19 
Johnson v. Rodriguez, 1 10 F.3d 299 (5th Cir. 1997). 11:8 
Jolly v. Klein, 923 F. Supp. 931 (SD TX 1996). 5:21 
Jones v. Granger , 935 F. Supp 670 (D MD 1996). 9:18 
Jones v. Russell , 950 F. Supp. 855 (ND IL 1996). 5:9 
Jones v United States, 91 F.3d 623 (3rd Cir. 1996). 6:23 
Josey v. DuBois , Commonwealth of Mass. Superior Court No. 95- 
3266-D6.27 ... 

Justice v. Coughlin , 941 F. Supp. 1312 (ND NY 1996). 9:20 
Kaufman v. Carter, 952 F. Supp. 520 (WD MI 1996). 12:28 
Kelly v. Weh rum, 956 F.Supp. 1369 (SD OH 1997). 11:9 
Kennedy v. Blankenship , 100 F.3d 640 (8th Cir. 1996). 12:17 
Kensu v. Haigh, 87 F.3d 172 (6th Cir. 1996). 5:7 
Kerr v. Farrey, 95 F.3d 472 (7th Cir. 1996). 6:23 
Klinger v. Department of Corrections, 107 F. 3d 609 (8th Cir. 1997). 
9:18 

Koch v. Ricketts, 82 F.3d 317 (9th Cir. 1996). 4:14 
Koehl v. Dalsheim, 85 F.3d 86 (2nd Cir. 1996). 6:17 
Komyatti v. Bayh, 96 F.3d 955 (7th Cir. 1996). 9:19 
Latiolais v. Whitley , 93 F.3d 205 (5th Cir. 1996). 7:18 
Lawson v. Singletary, 85 F.3d 502 (11th Cir. 1996). 5:25 
Legal Aid Society of Hawaii v. Legal Services Corporation , 961 F. 
Supp. 1402 (D HI 1997). 10:24 

Lindh v. Murphy, 117 S.Ct. 2059 (1997). 10:20 j 

Love v. Westville Correctional Center, 103 F.3d 558 (7th Cir. 1996).] 
9:17 

Lynce v. Mathis. 117 S.Ct. 891 (1997). 4:1 

Lyon v. Vandekrol , 940 F. Supp 1433 (SD IA 1996). 2:12 

Mack v. O’Leary , 80 F.3d 1175 (7th Cir. 1996). 4:22 

Madden v. Myers, 102 F.3d 74 (3rd Cir. 1996). 3:14 

Madison v. Parker , 104 F.3d 765 (5th Cir. 1997). 11:12 

Malik v. Brown, Case No. C90-1366C (WD WA). 1:13 

Mandala v. Coughlin , 920 F. Supp. 342 (ED NY 1996). 3:7 j 

Manley v. Fordice, 945 F. Supp. 132 (SD MS 1996). 9:22 

Marks v. Solcum, 98 F.3d 494 (9th Cir. 1996). 2:12 


Prison Legal News 


29 


January 1998 


Martin v. United States , 96 F.3d 853 (7th Cir. 1996). 1:8 
Mathie v. Fries , 935 F.Supp. 1284 (ED NY 1996). 10:25 
McGann v. Commissioner, Social Security Administration , 96 F.3d 
28 (2nd Cir. 1996). 1:8 

McGore v. Wrigglesworlh , 114 F.3d 601 (6th Cir. 1997). 9:6 
McIntosh v. {7.S. Parole Commission , 115 F.3d 809 (10th Cir. 1997). 
10:14 

McKnight v. Rees, 88 F.3d 417 (6th Cir. 1996). 1:11 
McPherson v. McBride , 943 F. Supp. 971 (ND IN 1996). 9:20 

MeeJb v. Jftj/s/i, 81 F.3d 717 (7th Cir. 1996). 5:20 

Miller v. Se/s£y, 111 F.3d 7 (2nd Cir. 1997). 9:13 
Mrte/ie// v. Faram, 113 F.3d 1483 (11th Cir. 1997). 12:14 
Mitchell v. Maynard , 80 F.3d 1433 (10th Cir. 1996). 4:15 
Mockaitis v. Harcleroad , 104 F.3d 1522 (9th Cir. 1997). 11:21 
Moorman v. Thalacker , 83 F.3d 970 (8th Cir. 1996). 5:20 
Morgan v. /Irizo/w DOC , 967 F. Supp. 1184 (DAZ 1997). 11:18 
Morgan v. Haro , 112 F.3d 788 (5th Cir. 1997). 8:13 
Moscato v. Federal Bureau of Prisons. 98 F.3d 757 (3rd Cir. 1996). 
8:17 

Muhammad v. Lockhart , 104 F.3d 1069 (8th Cir. 1997). 9:16 
Mwrp/iv v. Nelson. 921 P.2d 1225 (KS S.Ct. 1996). 8:11 
Murphy v. Pakenham. 923 P.2d 375 (CO App. Div. HI 1996). 7:14 
Mvers v. Hundley , 101 F.3d 542 (8th Cir. 1996). 7:9 
Myers v. Klevenhagen , 97 F.3d 91 (5th Cir. 1996). 8:16 
M.L.B. v. 117 S.Ct. 555 (1997). 10:20 

MhMi V. /////, 106 F.3d 275 (9th Cir. 1997). 6:9 
Nami v. Fauver ; 82 F.3d 63 (3rd Cir. 1996). 4:21 
Mc/io/cw v. Tucker, 114 F.3d 17 (2nd Cir. 1997). 9:6 
Niece v. Ftoitr, 922 F. Supp. 1208 (ED MI 1996). 2:21 
Niece v. Fitzner , 941 F. Supp. 1497 (ED MI 1996). 2:21 
Northington v. Marin, 102 F.3d 1564 (10th Cir. 1996). 10:17 
Ojo v. I.N.S., 106 F.3d 680 (5th Cir. 1997). 7:11 
Orozco v. Day, , 934 P.2d 1009 (Mont. 1997). 12:21 
O ’Keefe v. Nw Boening, 82 F.3d 322 (9th Cir. 1996). 2:5 
O 'Leary v. A/adfc, 66 USLW 3218 (10-7-97). 12:5 
Paulick v. Mifflin , 90F.3d 205 (7th Cir. 1996). 6:13 
Fe*ro<J v. Zavaras, 94 F.3d 1399 (10th Cir. 19967:18 
Plyler v. Moore, 100 F.3d 365 (4th Cir. 1996). 2:13 
Poole v. Jefferson County Sheriff's Department , 921 F. Supp. 431 
(ED TX 1996). 3:23 

Pope v Hightower , 101 F.3d 1382 (11th Cir. 1996). 9:11 
Pope v. S/w/er, 86 F.3d 90 (7th Cir. 1996). 5:26 
Pratt v. Hurley, 79 F.3d 601 (7th Cir. 1996). 2:18 
Pro-Family Advocates v. Gomez , 54 Cal.Rptr. 2d 600 (Cal. App. 1st 
Dist. 1996). 4:3 

Puckett v. Abels , 684 So.2nd 671 (Miss. 1996). 10:13 
Richardson v. McKnight, 117 S.Ct. 2100 (1997). 9:1 
Rider v. Louw , 957 F. Supp. 983 (ED MI 1997). 9:19 
RoWws V. Switzer, 104 F.3d 895 (7th Cir. 1997). 5:9 
Rodgers v. Deboe , 950 F. Supp. 1024 (SD CA 1997). 5.10 
Roller v Gunn, 107 F.3d 227 (4th Cir. 1997). 8:13 
Rooding v. Peters, 92 F.3d 578 (7th Cir. 1996). 8:22 
Roucchio v. Coughlin, 923 F. Supp. 360 (ED NY 1996). 2:19 
Santana v. United States, 98 F.3d 752 (3rd Cir. 1996). 2:12 
Sasnett v. Sullivan , 91 F.3d 1018 (7th Cir. 1996). 6:26 
Schultz v. Amick , 955 F. Supp. 1087 (ND IA 1997). 9:16 
Scott v. Moore, 85 F.3d 230 (5th Cir. 1996). 4:13 
Scott v. Moore , 114 F.3d 51 (5th Cir. 1997) (en banc). 10:9 
Senisais v. Fitzgerald, 940 F. Supp. 196 (ND IL 1996). 8.17 

January 1998 


Shinier v. Washington, 100 F.3d 506 (7th Cir. 1996). 10:16 
Sidebottom v. Schiriro, 927 F. Supp. 1221 (ED MO 1996). 3:10 
Siglar v. Hightower , 112 F.3d 191 (5th Cir. 1997). 8:14 
Sisneros v Nix, 95 F.3d 749 (8th Cir. 1996). 8:21 
Small v. Hunt, 98 F.3d 789 (4th Cir. 1996). 8:15 
Smith v. Angelone, 111 F.3d 1126 (4th Cir. 1997). 8:13 
Smith v. Arkansas Department of Corrections , 103 F.3d 637 (8th 
Cir. 1996). 5:8 

State of Texas v. United States. 106 F.3d 661 (5th Cir. 1997). 10:20 
Sterling v. United States. 85 F.3d 1225 (7th Cir. 1996). 6:19 
Strickland vRankin County Correctional Facility, 105 F.3d 972 (5th 
Cir. 1997). 6:9 

Sweeney v. Parke. 113 F.3d 716 (7th Cir. 1997). 12:9 
Taylor v State of Rhode Island, 101 F.3d 780 (1st Cir. 1996). 10:25 
Thomas v. Hill, 963 F. Supp. 753 (ND IN 1997). 10:14 
Thurman v. Gramley, 97 F.3d 185 (7th Cir. 1996). 1:9 
United States Ex Re l Green v Washington , 917 F. Supp. 1238 (ND 
EL 1996). 2:23 

United States v. Cole , 101 F.3d 1076 (5th Cir. 1996). 3:14 
United States v. Lanier, 117 S.Ct. 1219 (1997). 10:20 
United States v. Levi, 111 F.3d 955 (DC Cir. 1997). 8:13 
United States v. Mortimer , 94 F.3d 89 (2nd Cir. 1996). 6:26 
United States v. Workman. 80 F.3d 688 (2nd Cir. 1996). 1:13 
Urmtia v. Harrisburg County Police Dept., 91 F.3d 451 (3rd Cir. 
1996). 6:22 

US. v. Overstreet , 106 F.3d 1354 (7th Cir. 1997). 9:10 
U.S. v. Winters, 105 F.3d 200 (5th Cir. 1997). 9:12 
US. v. Young, 107 F.3d 903 (DC Cir. 1997). 12:25 
Vaccaro v. Dobre, 81 F.3d 854 (9th Cir. 1996). 3:26 
Vestal v. Clinton, 106 F.3d 553 (4th Cir. 1997). 6:8 
WPEA v. Dept, of State Corrections, Thurston County Case Number 
94-2-030784. 1:3 

Walp v. Scott , 115 F,3d 308 (5th Cir. 1997). 9:7 
Warner v. Orange County Dept, of Probation, 115 F.3d 1068 (2nd 
Cir. 1997). 8:11 

Warner v. Orange County Dept, of Probation, 968 F. Supp. 917 (SD 
NY 1997). 12:13 

Warren v. Keane, 937 F. Supp. 301 (SD NY 1996). 7:12 
Washington v. Meachum , 680 A.2d 262 (CT S.Ct. 1996). 4.16 
Watson v. Disabato, 933 F. Supp. 390 (D NJ 1996). 9:22 
Watts v. Ramos , 948 F. Supp. 739 (ND EL 1996). 10:7 
Williams v. Greifinger , 97 F.3d 699 (2nd Cir. 1996). 8:18 
Williams v. Roberts , 116 F.3d 1126 (5th Cir. 1997). 10:14 
Wilson v. U.S. District Court for the Eastern District of CA, 103 
F.3d 828 (9th Cir. 1996). 7:10 
Wilson v. Williams, 83 F.3d 870 (7th Cir. 1996). 3:9 
Winfield v. Bass , 106 F.3d 525 (4th Cir. 1997). 12:20 
Women Prisoners of D.C. DOC v. District Columbia, 93 F. 3d 910 
(DC Cir. 1996). 9:11 

Woods v. Lecureaux , 110 F.3d 1215 (6th Cir. 1997). 12:29 
Wright v. Ducharme , C90-396R, (WD WA). 1 1 :9 
Wright v. Morris , 111 F.3d 414 (6th Cir. 1997). 7:10 
Wright v. Riveland, Case No. C95-5381FDB. 5:16 
Wynn v. Uhler, 941 F. Supp. 28 (ND NY 1996). 8:12 
WP. v. Poritz, 931 F. Supp. 1187 (D NJ 1996). 2:17 
W.P. v. Poritz, 931 F. Supp. 1199 (D NJ 1996). 2:17 
Young V Weston, 122 F.3d 38 (9th Cir. 1997). 12:5 
Young v: Harper, 117 S.Ct. 1148 (1997). 5:1 
Zehner v. Trigg, 952 F. Supp. 1318 (SD IN 1997). 8:13 
Zolnowski v. County of Erie, 944 F. Supp. 1996 (WD NY 1996). 
9:14 

30 


Prison Legal News 



Legal News 


VOL. 9 No. 2 

ISSN 1075-7678 


Working to Extend Democracy to All February 1998 

Price: $5.00 


A ccording to a study by the Of- 
fice of Juvenile Justice and De- 
linquency Prevention (OJJDP), from 
1991 to 1995 the population of youth- 
ful offenders held in privately-operated 
facilities grew 10% to an estimated 
35,600. The juvenile justice system has 
become enormously profitable as youths 
are channeled from the schoolhouse to 
the jailhouse in ever-increasing num- 
bers. In 1997 Equitable Securities 
Research released a report entitled 
"At-Risk Youth: A Growth Industry,” 
which indicates there are 10,000 to 
15,000 private juvenile justice service 
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Juvenile Crime Pays 

by Alex Friedmann 

providers; publicly traded juvenile correc- 
tions companies made $75 million in net 
profit in 1996 alone. An estimated $3 bil- 
lion is spent each year on services for 
juvenile offenders at the federal, state and 
local levels, and up to $50 billion is spent 
annually on programs for at-risk youth. 

Private-sector companies that prima- 
rily provide adult corrections services are 
jumping on the “jails for juveniles” band- 
wagon: The Corrections Corp. of America 
(CCA) and Wackenhut operate seven ju- 
venile facilities each, and the Corrections 
Services Corp. operates six. In May 1997, 
Cornell Corrections, another adult prison 
contractor, announced its interest in ac- 
quiring the privately-held Abraxas 
Group, a leader in juvenile supervision 
services that provides residential, educa- 
tional and treatment programs to over 
1,300 youths. Cornell already manages a 
Youth Development Center in Georgia 
and is in the process of converting a 
county jail in New Mexico into a juve- 
nile detention facility. 

Most privatized services for youth- 
ful offenders, however, are provided by 
companies that specialize in that field. 
One of the industry leaders is Youth Ser- 
vices International (YSI). As of January, 
1997. YSI was managing 20 juvenile fa- 
cilities with over 4,000 beds in twelve 
states; the company has annual revenues 
of approximately $100 million. 
Youthtrack, another serv ice provider, op- 
erates juvenile justice programs in 
Colorado; the company recently entered 
into a contract to manage a detention fa- 
cility for youthful offenders in Bayamon, 
Puerto Rico. Other established companies 


in the for-profit juvenile corrections in- 
dustry include Rebound, Inc. and 
Children’s Comprehensive Services. 

The privatization of corrections-rel-l 
ated services for youthful offenders, 
including incarceration, has received 
mixed reviews. Cash-strapped state and 
local governments faced with burgeon- 
ing juvenile offender populations have 
embraced the concept "The private-sec- 
tor is financially better to fill the 
immediacy of the need to offer the kinds 
of programs that [are] necessary ,' 1 says 
John Joyce of the Flonda Dept, of Juve- 
nile Justice. Judy Brisco with the Texas 
Youth Commission agrees: “They fill a 
vital role because we can’t meet the needs 
of every kid.” 

The public’s reaction to private ju- 
venile justice services has been less 
conciliatory'. In early 1997, for example. 
YSI’s plans to build and operate deten- 
tion centers in Pennsylvania and New 
York were canceled after the company 
met w ith stiff resistance from local com- 
munity members. Such opposition is 
partly a "not in my backy ard” attitude, 
while other criticisms mirror those lev- 
eled against private companies that 
operate adult prisons: An industry that 
profits from crime has a conflict of in- 
terest in rehabilitating offenders; it is 
immoral for companies to profit from 
people who are incarcerated; and it is 
ethically questionable for the govern- 
ment to contract its custody and control 
of prisoners to the private sector (in ref- 
erence to juveniles this could be termed 
" in loco parentis for profit”). 
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at webmaster:a)prisonlegalnews.org, 


Juvenile Crime (Continued) 

Communities have also voiced con- 
cerns about safety and security issues, 
and these concerns are entirely justified 
in light of past incidents that have oc- 
curred at private juvenile centers. In 1994 
Rebound lost a three-year, $150 million 
contract with Baltimore County, Mary- 
land to manage the Charles R. Hickey 
School, a facility for hard-core youthful 
offenders, after the company allowed too 
many escapes. One year later a Rebound 
facility in Brush, Colorado was harshly 
criticized in an independent evaluation 
that found "a consistent and disturbing 
pattern of violence, sexual abuse, clini- 
cal malpractice and administrative 
incompetence at every level of the pro- 
gram.” Colorado's juvenile corrections 
division admitted that it had to lower its 
contract performance standards for the 
facility because the state was dependent 
on Rebound to provide bed space. Fur- 
ther, in March 1997, Florida canceled a 
detention center contract with Rebound 
due to inadequate performance. 

Other juvenile justice service pro- 
viders have had similar problems. In July 
1994, the same week that YSI assumed 
Rebound's canceled contract to operate 
the Charles R. Hickey School, a juvenile 
escaped from the facility. Four months 
later a female employee was raped by a 
youth at the school’s sex offender unit; 
she had been left alone with the juve- 
nile, which was a violation of the terms 
in YSI’s contract. The senior staff mem- 
ber at the school was fired. And on June 
5, 1995 seven juveniles overpowered a 
bus driver and three counselors and es- 
caped as they were being driven across 
campus; several other youths were in- 
jured when the bus crashed. 

Sometimes the problem is not with 
the juvenile offenders but instead with 
the company contracted to incarcerate 
them. The worse-case scenario in this 
regard resulted in South Carolina’s June 
1997 decision to decline to renew a $14 
million contract with CCA to operate the 
400-bed Columbia Training Center. 
Seven youths escaped in August 1996, 
and the facility’s administrator was re- 
placed. A review of operations at the 
training center three months later found 
that staff members had used excessive 


force; this was confirmed in an indepen- 
dent evaluation commissioned by the 
governor's office in January 1997. CCA 
employees were accused of hog-tying the 
juveniles, and several of the youths 
claimed they had been subjected to physi- 
cal abuse and were denied food, medicine 
and toilet facilities. After eight more ju- 
veniles escaped from the training center 
in February 1997 CCA agreed to with- 
draw from the contract, stating it was 
‘inordinately distracting to both parties.” 

Despite these setbacks the private 
juvenile corrections industry continues 
to grow as state and local governments 
attempt to cope with decreasing budgets 
and increasing numbers of youthful of- 
fenders. And given the juvenile crime bill 
currently being considered by Congress 
— which emphasizes punishment over 
prevention and includes additional fund- 
ing for detention facility construction — 
combined with the high rate of juvenile 
crime and economic factors such as wel- 
fare reform, providing services and 
programs for youthful offenders is likely 
to become the fastest growing component 
of the private prison industry. 

But whether society will benefit 
from privatizing the juvenile corrections 
system remains in doubt — especially 
considering that for-profit juvenile jus- 
tice companies are accountable to their 
stockholders and not to the tax-paying 
public that foots the bill for the services 
they provide. The true measure of the 
effectiveness of the private juvenile cor- 
rections industry will not be realized 
until the youthful offenders incarcerated 
in privately-managed facilities today 
grow up to become the law-abiding, or 
law -breaking, adults of tomorrow. 

Addendum: Statistics released by 
the U.S. Department of Justice in Sep- 
tember 1997 indicate that violent 
juvenile crime dropped 9.28 the previ- 
ous year. This dip in the crime rate for 
youthful offenders has not , however ; 
dampened the enthusiasm of juvenile 
justice service providers. According to 
Diane McClure , CEO ofSecuricor New 
Century, speaking at the Second Annual 
Privatizing Corrections Conference , 
"Our market analysis shows that despite 
recent reports of decline , juvenile crime 
will continue to rise and demand for beds 
will remain solid. ” | 
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Bureau of Prisons Gag Rule Enacted 


E ffective June 20, 1997, the De- 
partment of Justice and its Fed- 
eral Bureau of Prisons (BOP) enacted 
changes to 28 CFR (chapter V, subchapter 
A, Part 501) governing general manage- 
ment and administration of BOP prisons. 
The new rules allow the federal govern- 
ment to target BOP prisoners who are 
deemed to present a threat to ‘'National 
Security” for the purpose of eliminating 
the ability of those prisoners to commu- 
nicate with the outside world. 

Section 501.2, titled “National se- 
curity cases”, states that “Upon direction 
of the Attorney General, the Director, 
Bureau of Prisons may authorize the 
Warden to implement special adminis- 
trative measures that are reasonably 
necessary to prevent disclosure of clas- 
sified information upon written 
certification to the Attorney General by 
the head of a member agency of the 
United States intelligence community 
that unauthorized disclosure of such in- 
formation would pose a threat to the 
national security and that there is a dan- 
ger that the inmate will disclose such 
information. These special administra- 
tive measures ordinarily may include 
housing the inmate in administrative 
detention and/or limiting certain privi- 
leges, including, but not limited to, 
correspondence, visiting, interviews with 
representatives of the news media, and 
use of the telephone, as is reasonably 
necessary to prevent the disclosure of 
classified information.” 

Section 501.3, titled "Prevention of 
acts of violence and terrorism” provides 
for implementation of the same restric- 
tions outlined above. But section 501.3 
"may be implemented upon written no- 
tification to the Director, Bureau of 
Prisons, by the Attorney General or, at 
the Attorney General's direction, by the 
head of a federal law enforcement 
agency; or the head of a member agency 
of the United States intelligence commu- 
nity, that there is a substantial risk that 
a prisoner's communications or contacts 
with persons could result in death or se- 
rious bodily injury to persons, or 
substantial damage to property that 
would entail the risk of death or serious 
bodily injury 7 to persons.” This section 
allows restrictions on correspondence. 


use of the telephone, etc. “as is reason- 
ably necessary' to protect persons against 
the risk of acts of violence or terrorism.” 

Prisoners restricted under either sec- 
tion shall be notified in writing of “the 
restrictions imposed and the basis for 
these restrictions.” However, the 
"notice’s statement as to the basis may 
be limited in the interest of prison secu- 
rity or safety or [national security (sec. 
501 .2)] to protect against acts of violence 
or terrorism, [sec. 501.33]” 

The restrictions may be imposed for 
120 days, and may be extended thereaf- 
ter in 120-day increments. The affected 
prisoner “may seek review of any spe- 
cial restrictions imposed... through the 
Administrative Remedy Program, 28 
CFR part 542.” In other words, after the 
U S. Attorney General has personally 
directed that you be tossed in the hole 
nnd effectively gagged, you are free to 
appeal through the standard BOP griev- 
ance procedure. 

An interim version of the rule was 
published in the Federal Register on May 

17.1 996 (6 1 FR 25 1 20) and public com- 
ment was solicited. A summary of those 
comments and the BOP’s responses was 
published in the Federal Register on June 

20. 1997 (62 FR 33730). Most comments 
centered on concern that the regulation 
is violative of a prisoner’s first amend- 
ment rights (and the 1st amendment 
rights of persons w ho would be prev ented 
from communicating with the prisoner). 
The BOP, citing Pell v. Procunier ; 417 
U S. 817. 822, 823 (1974), (“...a prison 
inmate retains those First Amendment 
nghts that are not inconsistent with his 
status as a pnsoner or with legitimate 
penological objectives of the corrections 
system...”) responded that “this regula- 
tion, with its concern of security and 
protection of the public, meets this 
[ Procunier ] test." 

One commenter noted that “no 
death or injury has resulted from a fed- 
eral prisoner’s communication with 
unincarcerated individuals,” to which 
the BOP replied that it ‘"is not necessary 
to experience such an incident before 
regulations can be implemented to ad- 
dress the need.” 

Another commenter pointed out that 
that the rule does not provide a formal 


administrative measure by which a 
non-prisoner may challenge the restric- 
tions on a the prisoner's ability to 
communicate with non-incarcerated per- 
sons. The BOP’s response is: “Such an 
administrative mechanism is not consid- 
ered necessary...” 

Another commenter expressed con- 
cern about the potential for a lack of 
accountability and/or abuse, including 
abuse by government officials who wish 
to deny the media access for illegitimate ! 
reasons, such as “content-based suppres- j 
sion of speech.” The BOP responded that j 
the “regulation is promulgated to allevi- ] 
ate such concerns.” The BOP then 
reiterated that only the A.G. or the head 
of a federal law enforcement agency or ] 
head of a member agency 7 of the U.S. 
intelligence community can direct that ] 
the restrictions be applied to a prisoner] 
— as if these persons are above reproach 
and incapable of abuse. Really? The BOP { 
further states that the “Department's! 
Standards of Professional Conduct also] 
serve as a constraint [against abuses].” 
Very comforting. 

For further information, write to: 
Rules Unit, Office of General Counsel, 
Bureau of Prisons, HOLC Room 754, 320 
First Street NW., Washington, DC 20534; | 
or contact Roy Nanovic, Office of Gen- j 
eral Counsel, Bureau of Prisons, phone 
(202) 514-6655. Mr. Nanovic failed to I 
respond to PUT s attempts to reach him 
by telephone for comment. H 


IN FACT 

About 1 ,200 “stun belts” have been 
sold to U.S. law enforcement agen- 
cies since 1991. Dennis Kaufman, 
president and founder of Stun Tech, 
sellers of the $900 device, says his 
stun belts have been worn an esti- 
mated 30,000 times and activated 
about 15 times, half of those “acci- 
dentally,” he said. 

FBI statistics show that among all 
female murder victims, 26 percent 
were killed by husbands or boy- 
friends, while only 3 percent of 
men were killed by wives or girl- 
friends. 
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From the Editor 

by Dan Pens 


G reetings and welcome to an- 
other issue of PLN. Several 
readers have pointed out that PLN editori- 
als are needlessly long. Naturally, my 
feelings were bruised. The truth hurts. 
From now on, though, the limit on PLN 
editorials is 500 words (a half-page) rather 
than 1,000. 

So maybe I should get right to the im- 
portant stuff. First of all, Fd like to thank 
PLN s DTP/Layout person, Matt Esget, 
who has accomplished miracles. Matt has 
done what no others before him could do 
— he makes the PLN run on time. Sec- 
ondly, I’d like to thank all of you for 
generously responding to PLN"s third an- 
nual fund-raiser. As of Jan. 7, 1998 you 
have sent $1,328 in donations which is 
short of the $6,000 PLN needs to offset 
publishing expenses this year. 

Where does it all go? Things are 
gettin’ expensive “out there” folks. Even 
the little things add up quickly. PLN" s 
monthly phone bill nears $200. The 
amount we spend on postage stamps — 
just on PLN related mail — tops $150 a 
month. 

Which reminds me. One PLN reader 
in California’s Pelican Bay state prison (un- 


doubtedly a hellish place to do time) writes 
to complain that “you people claim to aid 
and represent prisoners. [But] every time I 
write your office for legal advice, all I re- 
ceive from your office is bullshit that you 
don’t do this or you don’t do that...” Obvi- 
ously he’s blowing off some steam. He goes 
on to say he doesn’t have enough money 
for a high-priced lawyer, but he’s willing 
to pay for some advice. 

The problem is, PLN staffers (none of 
whom are attorneys) put in 50-70 hour 
weeks pulling the PLN plow and doing the 
thousand little tilings it takes to keep this 
thing rolling. I personally answer about 125 
letters a month. Paul probably writes about 
160 letters a month. On top of that, Paul 
and I have to write each other every day 
because we’re in different prisons. And Fred, 
who mans the PLN fort in Seattle, responds 
to a hundred or so letters monthly, in addi- 
tion to mailing out a good 150 renewal 
postcards and 100 renewal letters monthly. 

So if you write PLN and expect any- 
body around here to do your legal research 
or offer you individualized legal advice... 
It’s not that we don’t care. It’s just a mat- 
ter of time. 


Reader Mail 


The Struggle Never Ends 

I was just introduced to an issue of 
Prison Legal News . I am very shocked 
(although not at all surprised) to read 
about the ongoing effort to erase many 
of the rights which prisoners gained in 
the 1960s and ’70s. I’m a lawyer (I stud- 
ied and worked in the Netherlands) and 
was very involved with the entire ques- 
tion of prisoners’ rights while living in 
the Netherlands. 

I must say that the prison rights 
movement in the USA was a great ex- 
ample and inspiration to many working 
in the field and in Universities in Eu- 
rope. 

Your struggle to ensure prisoners 
their full constitutional rights is of great 
importance to all of us. A society that is 
willing to continually strip away more 
and more rights from those in detention 
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is a society which is not only very 
troubled, but one that is also asking for 
great problems down the road. 

Having said all of this, I am very 
happy to become a subscriber to your 
wonderful publication. Keep up the very 
good and important struggle. 

— G.G., Los Angeles 

The Welcome Wagon 

California opens its largest new 
prison. I stepped off the bus on August 
4, 1997, to an unusual sight. I had just 
been delivered to this state’s largest fa- 
cility. It was brand spanking new, and I 
was the second prisoner brought here. 
There were handshakes, photographs, 
smiles, and ribbon-cutting. 

It made me feel veiy confused. Why 
were they so happy to see me when I was 
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Speaking of time, the WA parole 
board (ISRB) just flopped me fourteen 
years to my max in 20 1 1 . After putting in 
16 years and thinking I was on the home 
stretch, 14 more was quite a jolt And when 
friends and family (not all of whom read 
PLN) say, “Gee... isn’t that a little harsh?" 
I tell ‘em that the same thing is happening! 
all over. The anti-criminal fascist Zeitgeist 
in the U.S. is running so strong that pa- 
role boards feel justified in slamming 
virtually all prisoners with lengthy flops. 
Few escape. 

Thinking about it that way — tilings 
are tough all over — helps me avoid tak- 
ing the parole board decision personally.! 
But sometimes I wonder — I mean, I’m 
gonna have to personally do the 14 years, j 

And that’s why I saved that bit of news! 
for last. If I had a 1,000 word limit, I’d 
bend your ear for another half-page. As it 
is, let’s wrap this tiling up and call it an- 
other month. As always, keep those! 
renewals coming, and encourage new 
people to subscribe. We publish only be-! 
cause PLN readers pay the bills. As long] 
as the subscription income flows, the 
presses will roll. H 


suffering so much being there? Why were! 
they so glad to have a new and efficient] 
facility to punish men? 

It made me reflect. Did the inventor! 
of lethal injection celebrate the first use 
of his technology? Did they have a 
ribbon-cutting ceremony the first time] 
they used the electric chair? 

This place is called the California! 
Substance Abuse and Training Facility. 

I think the name allows for some addi 
tional Federal funding. But it’s no Betty 
Ford hospital. The fences are lethal and) 
the concrete walls thick and hard. 

This place is headed for a popula 
tion of 7,000. Situated next to another 
prison in Corcoran this new barb wire 
enclosed city is not a symbol o 
California’s advances, but a concrete! 
monument to its failures. H 


■ C.C., Corcoran, CA 
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Washington “Bulk Mail” Ban of PLN Struck Down 


S ince PLN began publishing in 
1990 it has experienced sporadic 
attempts at censorship by the Washington 
DOC. This has ranged from a statewide 
ban of the first three issues to harassment 
of the editors. Unable to articulate a threat 
to “legitimate penological goals" that PLN 
might pose, censorship attempts have typi- 
cally been for “content neutral reasons" 
such as the fact that PLN requests dona- 
tions from readers or supposedly isn't 
“mailed from the publisher." Despite that 
the presses have rolled and PLN was even- 
tually delivered to its Washington readers. 

In 1994 the Airway Heights Correc- 
tion Center opened. Among its innovations 
w as a mail policy w hich banned all third 
and fourth class mail as “bulk mail." PLN 
was among the publications banned because 
we mail via third class mail as a non profit 
publication. Repeated attempts by PLN s 
publisher and subscribers to resolve the 
problem administratively failed. The net 
result is that from 1994 through August of 
1997 AHCC prisoners did not receive PLN 
When PLNs publisher attempted to send 
replacement issues via first class mail to 
AHCC subscribers these were stolen by 
AHCC staff and never deliv ered The cen- 
sorship of PLN, and all other publications 
mailed third and fourth class mail, was car- 
ried out with no due process. This deprived 
the publisher and the recipient of all oppor- 
tunity to appeal the censorship. 

PLN subscribers Donald Miniken 
and Donald MacFarlane filed separate 
law suits challenging the “bulk mail" ban. 
The ACLU of Washington later inter- 
vened to represent Miniken. On August 
26. 1997. federal district court judge 
Quake nbush granted summary judgment 
on Mimken's behalf. 

The court noted that AHCC officials 
had changed their definition of “bulk mail" 
twice during the course of the litigation. 
One definition included “mail which is 
clearly marked non-profit' or bulk mail." 
Because the policy operated as a total ban 
on PLN the court found it violated the rea- 
sonableness standard of Turner v. Safely , 
482 U.S. 78 (1987) and Thornburgh v. 
Abbott, 490 U.S. 401 (1989). 

The court framed the issue as 
"whether the definition of bulk mail' at 
AHCC unconstitutionally includes sub- 
scriptions from non profit organizations 
such as Prison Legal News." The court 
noted that PLY did not fall into the AHCC 
definition of “bulk mail" prior to the post 
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lawsuit changes to the pnson policy . The 
defendants' explanation that the changes 
to the policy were meant to demonstrate 
w hat type of publications were banned, 
“belies credibility." according to the court. 

The court found that Sheets v. Moore . 
97 F.3d 164 (6th Cir. 1996) and Kalasho v. 
Nature . 868 F. Supp. 882 (ED MI 1994) 
were not controlling in this case because 
those rulings involved unsolicited catalogs 
sent via third and fourth class mail. In this 
case, “Defendants hav e set forth no ratio- 
nal connection between the prohibition of 
non profit paid subscription publications 
such as Prison Legal News and any legiti- 
mate neutral penological purpose. The 
court agrees with plaintiff that cases such 
as Brooks v. Setter . 779 F.2d 1 177 (6th Cir. 
1985). and Montcalm Publishing Co. v. 
Beet 80 F.3d 105 (4th Cir. 1996)..." are 
more to the point. Although both courts 
upheld pnson regulations prohibiting de- 
livery of ‘bulk mail.’ both noted that a 
personal subscription of a particular publi- 
cation more nearly resembles personal 
correspondence than a mass mailing." 

Under Pepper ling v. Crist , 678 F.2d 
787 (9th Cir. 1982) “the blanket prohibi- 
tion against receipt of a publication by any 
prisoner carries a heavy presumption of 
unconstitutionality" 

“The court finds that the prohibition 
of delivery of subscription publications 
from non profit organizations as ‘bulk mail' 
is not reasonably related to a legitimate 
neutral pnson objective." 

“The court concludes that although the 
prohibition against delivery of bulk mail 
to inmates may not be unconstitutional 
without a finding either way, plaintiff s 
First Amendment right to receiv e his per- 
sonal subsenption to Prison Legal News 
has been v iolated." 

“...the court finds that Plaintiff s due 
process rights under the Fourteenth 
Amendment have also been violated by 
defendants' failure to notify either the 
plaintiff or the publisher of Pnson Legal 
New s of its rejection." 

The court held that the defendants 
were not entitled to qualified immunity 
from money damages because, under 
Thornburgh . “...no reasonable pnson offi- 
cial could have believed that an absolute 
prohibition of a paid for subscription, with- 
out any reasonable connection to a 
legitimate, neutral pnson policy, did not 
violate a prisoner's first amendment 
rights " 
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“It was also clearly established law 
since the 1974 Procumer v. Martinez 
case that rejection of mail sent to a pris- j 
oner must meet procedural due process j 
requirements. No reasonable prison ofr ] 
ficial could have believed that 
destroying a paid for subscription] 
mailed to a prison inmate without any 
notice to anyone was constitutional." ] 
The court issued an injunction stat- 
ing: “Defendants are HEREBY 
PERMANENTLY ENJOINED from 
prohibiting delivery of an inmate's paid for) 
subscription to a profit or non profit publi- 
cation based only on the fact that it is 
mailed to the inmate by ‘standard mail.' 
This injunction in no way prohibits defen- ] 
dants from prohibiting mass mailings or! 
other truly bulk mail' that are mailed to 
the institution by ‘standard mail."' 

On October 7, 1997. the court! 
aw arded Miniken $ 1 in nominal damages; 1 
$30 in compensatory damages to compen- 1 
sate Miniken for the two years he did not! 
receive PLN: and $4,339 in attorney fees! 
and costs. The court applied 42 U.S.C. §1 
1997e(d)(3) of the Pnson Litigation Re-j 
form Act to limit attorney fees to $67,501 
an hour, rather than the $187.50 an hour] 
sought by counsel under the PLRA ] 
Miniken's request for punitive damages! 
was stayed pending the outcome of the) 
state's appeal to the ninth circuit. Michael | 
Gendler. of Seattle, represented Miniken | 
on behalf of the ACLU and they have ap-j 
pealed the attorney fee award. See: Miniken ! 
v. Walter, F. Supp. (ED WA 1997) 

On October 20, 1997, judge Whaley J 
in the U.S. district court in Spokane] 
adopted a report and recommendation by j 
magistrate Suko. and granted summaiy] 
judgment to Donald MacFarlane. expiic-| 
itly adopting the court's ruling in Miniken. 1 
Judge Whaley also issued an injunction 1 
enjoining the censorship of subscriptions! 
to publications on the sole basis that they 
are mailed via "standard mail" (what the! 
post office now calls third and fourth class! 
mail). The court instructed MacFarlane to 
submit briefing on his damages and costs. j 
In contrast to Miniken , the court held that! 
former DOC boss Chase Riv eland was also! 
liable because he ignored MacFarlane 's| 
letters protesting the censorship of his PL\| 
and ACLU National Prison Project subj 
scription. The state has filed a notice of 
appeal in this case as well. See: 
MacFarlane v. Walter , Case No. 
CS-96-3102LRS - unpublished. ■ 
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Where To Now For Prison Smoking? 

By Paul Wright 


A s noted in last month's article, 
‘Smoking, Lies and Hypoc- 
risy/' notes, the tobacco settlement 
between the states and the tobacco in- 
dustry will have no impact on prisoners, 
assuming it is actually implemented. 
When the supreme court decided Helling 
v McKinney and held that exposing a 
nonsmoking prisoner to Environmental 
Tobacco Smoke (ETS. a.k.a. second hand 
smoke), a know n carcinogen, violates the 
eighth amendment ban on cruel and un- 
usual punishment, one would have 
thought it signaled the end of prison 
smoking. Since 1993 a large number of 
county jails have banned smoking but 
only some prison systems have. The 
prison systems that have banned smok- 
ing are: MN. NE. IN, ID, MA, OR. UT 
and TX with the latter being the largest 
state to do so. 

While some DOC's cited litigation 
and health factors as the reason behind 
the smoking ban (i.e., NE); others stated 
they had banned smoking as a measure 
to further punish prisoners (i.e. Texas). 

When Prison Smoking is 
Banned 

Pnson officials tend to be the most 
ardent opponents of prison smoking 
bans. To hear their testimony before leg- 
islatures, ending smoking in prison will 
bnng about rebellion and revolt by pris- 
oners. unlike the many other punitive 
measures they have endorsed and en- 
acted. A prison black market in tobacco 
is often cited as a problem. Vermont re- 
scinded its 1993 tobacco ban when 
cigarettes were sold for $3 each. Within 
the first seven months of the Texas Dept, 
of Criminal Justice (TDCJ) ban on to- 
bacco, a pack of cigarettes sold for up to 
$100 and allegations of tobacco smug- 
gling by staff had led to 17 criminal 
prosecutions and 55 administrative ac- 
tions against staff. 1 PLX readers in the 
TDCJ report that tobacco remains avail- 
able at stable prices as a result of 
smuggling by staff who have profited 
handsomely from the ban. 

Jails that have banned tobacco re- 
port little in the way of problems. The 
only exception is the Santa Clara county 
jail in California, where jail officials 


claimed black and Hispanic prisoners 
have fought over control of the jail's il- 
licit cigarette trade. In that case. 30 
prisoners were involved in a melee that 
left two injured on December 30, 1996. 
As a result, jail officials were rescinding 
the tobacco ban at the jail. 2 When pris- 
oners fight over control of prison drug 
trafficking that does not result in drug 
bans being lifted. 

Of the prison systems that have 
banned tobacco only Vermont and Geor- 
gia have removed the bans. The “tobacco 
as black market commodity " argument 
overlooks the fact that other substances, 
such as marijuana and alcohol, are also 
grossly overpriced within the prison 
economy, with a gram of marijuana sell- 
ing for upw ards of $50 and pints of liquor 
being sold for $100. Prisons are con- 
trolled markets of scarcity. That tobacco 
smuggling takes place under such con- 
ditions is an indication of how deep 
rooted nicotine addiction really is. 

Draconian policies have been im- 
posed on prisoners in the name of 
keeping drugs out of prisons. Yet despite 
the failure of such policies in doing that, 
no prison official has suggested allow- 
ing alcohol, another legal but controlled 
substance, into prisons and jails. 

Ironically, given the choice between 
drugs such as heroin, marijuana and to- 
bacco. most prisoners seem to prefer the 
latter. A Macomb county, Michigan, jail 
official who requested anonymity, stated: 
“Inmates are now more concerned with 
smuggling tobacco into the jail than in 
smuggling drugs." 3 TDCJ internal af- 
fairs investigator Patrick O'Shaughnessy 
noted: “Tobacco has replaced marijuana 
as the substance that causes officers to 
take bribes." 4 A1 Chandler, Assistant 
Director of the Oregon DOC noted that 
after tobacco was banned in Oregon pris- 
ons. it created a smuggling problem. 
“Tobacco is now the drug of choice and 
in maximum security it is a constant 
problem.'^ 

When pnsoners have litigated to- 
bacco bans they have uniformly lost. 
Courts have held there is no right to 
smoke and many legitimate governmen- 
tal reasons to ban smoking, namely the 
health hazards associated w ith smoking 


and the fact jail and prison officials can 
be held liable if they don 't ban smoking. 
See: Doughty v. Board of County Com- j 
missioners , 731 F. Supp. 423 (D CO 
1989); Grass v. Sargent , 903 F.2d 1206 ! 
(8th Cir. 1990) and Elliot v. Board of\ 
Held Countv Commissioners , 796 P.2d 
71 (CO. App. 1990). 

Ironically, not even the Tobacco In- 
stitufe, the industry trade association, 
will defend smoking for prisoners. Tho- i 
mas Lauria, the Institute's spokesman, | 
says the Institute is “neutral" on the is- 
sue. He said it's understandable that ] 
“criminals lose privileges w hen they go 
to prison" but that the Institute contests 
banning smoking for health reasons. 6 

Litigation By Non-Smoking 
Prisoners 

Since McKinney was decided there 
have been numerous court rulings on pris- j 
oner ETS litigation. In most cases pro se j 
litigants have lost because they can’t or 
don't adequately prepare their cases. In 
some cases courts have issued injunctions 
to spare non smoking pnsoners the health 
hazards of ETS exposure. See: Crowder 
v. District of Columbia . 959 F. Supp. 6 
(D DC 1997). [PLX, Dec. 1997] Some! 
suits have been settled with prison offi- 
cials agreeing to provide smoke free) 
accomodations [PEN. Nov. 1996. "WSR 
Smoking Suit Settled."] 

While circuit courts have begun de- 
nying prison officials qualified immunity j 
for ETS exposure, e.g.. Heaver v. Clarke , 
45 F.3d 1253 (8th Cir. 1995)[PLV. Aug. 
1995], there do not appear to be any dam- 
age awards or monetary settlements in j 
prisoner ETS litigation. Prisons and jails j 
can avoid injunctions, and liability, by 
banning smoking altogether; segregat- j 
ing smokers and nonsmokers or i 
designating non smoking areas and en- ! 
forcing them; as the courts have held that 
such measures show defendant jail and 
prison officials are not "deliberately in- j 
different" to the serious health needs of 
prisoners under the eighth amendment. 

Litigation by Non-Smoking 
Employees 

While much is said about prisoner 
litigation, it may well be litigation by 
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guards which drives the final nail into 
the coffin of detention facility smoking 
practices. While a majority of prison and 
jail employees smoke, many do not. They 
too have a right not to be exposed to ETS. 

The Washington state supreme court 
held, in a case involving a Dept, of Social 
and Health Services (DSHS) office em- 
ployee, that: "The employer s common law 
duty to provide a safe workplace includes 
a duty to provide a working environment 
reasonably free from tobacco smoke. . . . The 
state as an employer has such a duty." 
McCarthy v. State of Washington , DSHS , 
759 P.2d 351, 110 Wn.2d 812 (WA S.Ct 
1 988). That case was ev entually settled for 
$27,000. 

In a bombshell development, on Oc- 
tober 14, 1997, a federal juiv in Syracuse, 
New York, awarded $420,300 in damages 
to Keith Muller, a prison guard at the 
Mid- State Correctional Facility in Marcy, 
NY. The jury found that the state DOCS 
discriminated against Muller and violated 
his rights under the Americans with Dis- 
abilities Act (ADA), when it refused to 
accommodate his sensitivity to tobacco 
smoke. Muller, an asthmatic, complained 
to no avail w hen he was forced to work in 
prison housing units filled with tobacco 
smoke. Norman Deep, Muller's attorney; 
said “I think this case will go a long way 
to help all state employees who are forced 
to ingest second hand smoke." Muller also 


has a lawsuit pending against the county 
for falling to enforce the state's Clean In- 
door Air Act at the prison and against the 
prison for firing him when he refused to 
continue working in a smoke filled envi- 
ronment. 7 Mr. Deep’s attorney fees under 
the ADA are likely to equal or surpass 
Muller’s damage award. 

Why is Smoking Still Allowed in 
Most Prisons? 

Given the known health risks associ- 
ated with smoking and the potential for 
liability in ongoing litigation over the is- 
sue, why do most prison systems still 
subsidize and actively encourage smoking 
by prisoners? It can’t be because most pris- 
oners smoke. AfteralL the ongoing prisoner 
bashing trend has cared little of w hat pris- 
oners think about moves to eliminate our 
property; court access, etc. It’s not about 
money when states such as Ohio spend 
$78.5 million a year on prison medical ex- 
penses, and claim 50% of health care costs 
are caused by prisoner tobacco use. 8 More 
so when states that have banned tobacco 
use, such as Texas and Oregon, claim a 
dramatic decrease in the number of pris- 
oners seeking medical treatment for 
respiratoiy illnesses. 9 

The rhetoric against smoking has 
never matched the reality vvhen it comes 
to prisoners. Some economists claim that 


smokers 'help the economy’’ by dying 
young and not living long enough to col- 
led pensions, social security; etc. With the 
reality that liquor and cigarette ads dispro- 
portionately target poor and minority 
people and the prev alence of liquor stores j 
in poor neighborhoods, is it any surprise 
that most prisoners smoke? Prisoners are 
typically viewed by the politicians and the j 
ruling class in this country as a disposable 
class of subhumans. So why not encour- 
age prisoners to smoke? Even if it means 
giving away tobacco. Does a decreased 
prisoner lifespan translate into "money 
saved" as prisoners serve less time by dy- 1 
ing sooner, being physically incapacitated, 
and otherwise suffering the effects of smok- 
ing 9 Viewed in that context it makes perfect 
sense for prisoners to smoke to their heart’s | 
content. But, perhaps that is an ov erly cyni- 1 
cal view. j 

As prison officials will claim, when it 
suits their purposes, that up to 70% of the 
prisoners in their custody are "controlled j 
substance abusers," 10 why are these same 
prisoners being supplied with a substance 
many consider more addictive than heroin 
or cocaine 9 The message of any type of 
drug treatment or drug prohibition is lost 
as prisoners substitute one lethal addiction 
for another. j 

There is no logical or easy answer to 
this question. While some would say that 
killing prisoners by encouraging smoking 
amounts to a deliberate policy; it ignores j 
the fact that a majority of prison employ- | 
ees and officials are themselves smokers. 
Perhaps this is a case of the junkie guard- 
ing the crack house? 

The Future of Prison Smoking 1 
Litigation 

If it is approved, the settlement nego- j 
dated by the state Attorney Generals (AG) 
and the tobacco industry will give the in- 
dustry immunity from liability and suit. As 
a pracdcal matter, the large plaintiff law j 
firms that teamed up with the AG's to sue 1 
the tobacco industry have, historically, 
never been interested in prisoner civil 
rights litigadon. Already the priv ate law- 
yers and the AGs are arguing over their 
fee arrangements as some states try to re- 
nege on their contingency fee aggreements. 

The product liability and toxic tort I 
law s and legal theories that the AG’s used 
to sue the tobacco industry can, and should, 
be used to sue the various state DOC's that j 
engaged in the same behavior as the to- j 


Resources for Smoking Litigation 


Health Effects of Smoking: The 
American Lung Association offers a 
detailed, comprehensive series of 
booklets and reports which detail the 
negative health effects of smoking, 
exposure to second hand smoke, etc. 
Contact: ALA, 1740 Broadway, New 
York, NY 10019-4374. 1-800- 
Lung-USA. 

Legal Cases on Smoking: Any- 
one litigating smoke related issues 
should obtain a copy of Summary of 
Legal Cases Regarding Smoking in 
the Workplace and Other Places . This 
66 page synopsis of all significant 
cases dealing w ith smoking litigation 
includes a chapter dealing with pris- 
ons. In addition to court cases the 
summary includes law review articles, 
government reports, newspaper and 


magazine articles and much more. 
This is an invaluable resource that will 
save countless hours of research. Cost 
is $10. Contact: Tobacco Control Re- 
source Center, 102 The Fenway, 
Boston, MA 02115. 

Other important materials that 
courts have relied upon to rule in fa- 
vor of prisoner litigants challenging 
ETS exposure is a 1986 report by the 
U S. surgeon general which states that 
ETS causes lung cancer in 
non-smokers, killing up to 5,160 
non-smokers a year. In 1993 the 
Enviromental Protection Agency clas- 
sified ETS as a known carcinogen." 
The American Lung Association can 
provide copies of these and other ma- 
terials helpful in proving a "serious 
risk of harm" exists in order to pre- 
vail on an eighth amendment claim. 
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Smoking (Continued) 

bacco industry. The prison sy stems that 
gave aw ay tobacco to thousands of prison- 
ers to get them addicted to nicotine; the 
prison systems that gave or sold tobacco to 
minors and mental patients; the prison sys- 
tems that sold or gave away tobacco 
products with no warnings of negative 
health effects. These prison systems should 
be held accountable for their actions, just 
as the tobacco industry is supposed to be 
accountable for their actions. 

Having argued this w as reprehensible, 
and illegal conduct when engaged in by 
the tobacco industry the v arious AGs may 
well be collaterally stopped from arguing 
otherwise in lawsuits by former and cur- 
rent prisoner smokers. Just as cases against 
the tobacco industry' eventually made their 
way to juries, so too will this type of case. 
Unlike tire tobacco industry, which until 
recently had armies of lawyers and experts 
to testify there was no harmful effect asso- 
ciated with smoking, the state AG’s 
arguments can easily be impeached with 
the same evidence and testimony they pre- 
sented in their suits against the tobacco 
industry. 

The large law firms that joined in the 
state tobacco industry litigation may have 
a conflict of interest in turning around and 
suing the state DOCs over these same is- 
sues. Which leaves the field open for the 
smaller law firms that have traditionally 
represented prisoner civ il rights plaintiffs. 
[Pro se litigants should not attempt this 
type of litigation on their own due to the 
likelihood of failing and adversely impact- 
ing future litigation ] 

While injunctiv e relief suits over ETS 
exposure march forward in those places 
where smoking continues, the prospect of 
large damage awards is slim. But holding 
the DOC's liable for their role in addict- 
ing those in their custody, with the 
attendant health hazards, under standard 
product liability laws, holds the promise 
of large damage aw ards and attorney fees. 
The only question now is whether lawyers 
and prisoners will hold the states account- 
able for the DOC's role in the tobacco 
business. 

Endnotes: 

1 ) Austin American Statesman. "Banned in Pnson, 
Tobacco Gets in Anyway.*’ October 29. 1995. Page 
B3. 


2) San Jose Mercury' Sews. "Jail Melee Erupts Over 6) Christian Science Monitor. "Ami-Smoking Cam- 

Cigarettes." December 31, 1996. Page IB. Rodney paign Lands in Prison." Sept. 19, 1996. Page 4. Shelley 
Foo. — Donald Coo huge. 

3) Detroit Sews. "Guards Fear Fallout from State 1) Muller v. NY State, SY DOCS and Midstate Corr. 

Pnson Smoking Ban: Union Predicts Increase in Yio- Facility , Case No. 94-C V-842: and Corrections Di- 
lence. Smuggling. Nov. 25. 1996. Page Al. Charlie gest. "Fired Officer Wins Smoking in the Workplace 
Cain. Lawsuit." Oct. 24, 1997. Page 7. 

4) Banned in Prison. Supra. 8) Columbus Dispatch. "Up in Smoke: Pnson Smok- 

5) Correctional Food Services, "Tobacco Becomes j n g Ban Idea Ahead of Its Time." July 7, 1997, 

Drug of Choice as Prisons Ban Cigarettes. " June/ July, 9) Correctional Food Services, Supra. 

1997. Page 20. Diane Williams. 10) Hook v. Arizona , 120 F.3d 921 (9th Cir. 1997). | 

PLN, Dec. 1997. ■ 

KS S.Ct. Affirms Trust Account “Service Fee” 

I n two separate cases the Kansas su The court held the prisoners 

Dreme court affirmed a state DOC lacked standing to challenge the fees 

policy, KAR 44-5-115, which imposes a being sent to a victim compensation 

$1 monthly surcharge on prisoners for ad- fund rather than to defray the admin- 
ministering their prison trust accounts. A istration of the accounts. "The injured 
state district court held that assessing ser- parties are the taxpay ers of Kansas" not 
vice fees violated the prisoners' due process the prisoners w ho, presumably, don’t 
rights because the funds were paid to a pay taxes. The court held that suits to 
crime victims compensation fund rather protect the public interest must be 
than used to defray the costs of actually brought by public officials rather than 
administering the trust accounts. Thedis- citizens. Since it is "public officials” 
trict court also held the policy' was illegal in the DOC w ho are harming the pub- 

because it exceeded the DOC's statutory' lie interest in this case, it doesn't seem 

authority. The district court ordered the fees likely much will be done about the 

refunded and enjoined further collection. matter. See: Weinlood v. Simmons , 936 

The Kansas supreme court reversed P2d 238 (Kan. 1997). 
and remanded. "We conclude the assess- In a second ruling the court held that 
ment of a $ 1 monthly serv ice fee for imposition of the serv ice fee did not vio- 
administering inmate's trust accounts is not late the ex post facto clause by increasing 
violative of the inmates' due process the punishment of the prisoners and it did 
rights.” Kansas prisoners receive interest not violate their plea agreements. See: 
on their trust fund accounts which would Roark v. Graves . 936 P.2d 245 (Kan. 
offset the fee. 1997), ■ 

Actual Injury Required in Legal Mail Claim 

In the December, 1 995. issue of PLN nations. The district court dismissed the suit 

we reported Bieregu v. Reno. 59 F.3d 1445 holding Oliv er w as required to show actual 

(3rd Cir. 1995) where the third circuit held injury with regards to his legal mail claim, 

that a prisoner need not show' harm to a The appeals court affirmed, 

court claim when the confidential) of his The third circuit held that Lewis over- 
legal mail was repeatedly violated. After ruled Bieregu. In order to make a court 

Bieregu was decided the supreme court held access claim inv olving legal mail to the 

that prisoners claiming a violation of their courts prisoners will hav e to show preju- 

nght of access to the courts must show "ac- dice to their litigation. See: Oliver v. Fauver . 

tual injury" to a court claim, such as the 118 F.3d 175 (3rd Cir. 1997). 

loss of rejection of a "non-frivolous" claim Readers should note that conespon- 
challenging the length or conditions of con- dence to attorneys is protected under the 

finement. See: Lewis v. Cases 116 S.Ct. sixth amendment's right to counsel. Other 

2 1 74 ( 1 996) [PLN. Aug, 1996] circuits have held that prisoners have a right 

Lorenzo Oliv er is a New Jersey state under the first amendment's guarantee of 

prisoner who filed suit after letters he sent a free speech and right to petition the gov- 

state appeals court, the state attorney gen- ernment. to send confidential mail to 

eral and the DOC commissioner were government agencies, the courts, etc. Liti- 

rctumed to him without mailing and in some gation under the first amendment does not 

cases had been opened outside his presence, require a showing of prejudice to any un- 

Tlie letters eventually' reached their desti- deriving court claims. H 
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Deaf Prisoners in Washington Seek Class-Wide Relief 

by David C Fat hi, Jeff R Crollard and Leonard J. Feldman 


L awyers representing two deaf 
prisoners in a lawsuit against 
the Washington Department of Correc- 
tions (WDOC) are seeking to broaden 
the suit into a class action on behalf of 
all deaf and hearing impaired prisoners 
in the custody of WDOC. 

Duffy v>. Riveland began in 1992, 
when Sean Duffy filed suit in federal 
court, alleging that WDOC's failure to 
provide him with a qualified sign lan- 
guage interpreter for a prison disciplinary 
hearing violated his rights under the 
Americans with Disabilities Act (ADA), 
the Rehabilitation Act of 1973 (RA), and 
Revised Code of Washington (RCW) 
2.42.120. The district court granted sum- 
mary judgment against Duffy, but the 
Ninth Circuit reversed and remanded for 
further proceedings. See Duffy v. 
Riveland , 98 F.3d 447 (9th Cir. 1996). 
[PLN. Jan. 1997], 


Union Denounces 
Prison Labor 

I owa DOC officials are ag- 
gressively marketing prison 
labor to private firms, with a goal 
of placing prisoners in at least 650 
private-sector jobs. Iowa pnsoners 
currently make license plates, pro- 
duce furniture for government 
offices, and do telemarketing to pro- 
mote Iowa tourism. 

They also make sandwiches for 
sale in vending machines, and w ork 
for companies such as Heartland 
Communications (telemarketing) 
and Misty Harbor (building com- 
ponents for mechanical boat-lifts). 

Union officials denounced the 
scheme to expand pnsoner labor 
into more private-sector jobs. 

w Tf prison labor is wrong in 
China." said Mark Smith of the 
Iowa AFL-CIO, "it sure as hell is 
wrong in Iowa." 

Source: Socialist Worker [pub- 
lished bi-weekly, subscriptions are 
$25 ($40 Institutional) from: So- 
cialist Worker: PO Box 16085: 
Chicago. IL 60616]. 


Back in the district court. Duffy was 
consolidated with C.A. v. Lehman . an- 
other case brought by a deaf prisoner 
challenging WDOC s failure to provide 
qualified interpreters and other accom- 
modations needed by deaf persons in 
prison. On December 1, 1997, lawyers 
for both plaintiffs filed a motion for leave 
to file an amended complaint on behalf 
of a plaintiff class consisting of "all deaf 
and hearing impaired persons who are 
now. or who will in the future be, com- 
mitted to the custody of the DOC." 

The proposed amended complaint 
alleges that WDOC officials fail to pro- 
vide deaf and hearing impaired prisoners 
with qualified interpreters for disciplin- 
ary hearings, classification proceedings, 
medical encounters, educational pro- 
grams, and other prison programs, 
services, and activities. It further alleges 
that prison officials fail to provide these 
prisoners w ith assistive devices and aux- 
iliary aids (such as visual alarm sy stems), 
or w ith access to TTY telephones that is 
equal to the access hearing prisoners have 
to regular telephones. The complaint 
alleges that this failure violates the ADA, 
the RA, RCW 2.42. 120, and the United 
States Constitution, and seeks declara- 
tory and injunctive relief 

The decision to seek class-wide re- 
lief was made after it became apparent 


A federal district court in West 
Virginia held prisoners had a 
clearly established right in 1994 to 
prompt medical treatment and to have 
prescribed treatment followed. Oscar 
Finley, a West Virginia state prisoner 
suffers from arthritis and has a 
physician's recommendation that he 
not be placed in handcuffs. Despite the 
recommendation, Finley was hand- 
cuffed by prison guards, suffered 
extreme pain and was denied medical 
attention for six days. Finley filed suit 
claiming -this violated his eighth 
amendment rights. The defendants 
claimed Finley did not have a "serious 
medical need" sufficient to invoke the 
eighth amendment. 


that WDOC's failure to accommodate 
the needs of deaf and hearing impaired 
prisoners is not limited to one or two 
individual cases, but is systemic in na- 
ture. In addition, it became clear that 
WDOC itself does not know how many 
such prisoners are in its custody. In re- 
sponse to a discovery request, WDOC 
identified nine deaf prisoners, but plain- 
tiffs' counsel, through their own 
investigations, discovered additional 
deaf prisoners apparently unknown to 
WDOC. Based on the incidence of 
hearing impairment in prison popula- 
tions generally, there are probably more 
than 100 deaf and hearing impaired 
prisoners in WDOC who may need sign 
language interpretation or other 
assistive services to allow them to par- 
ticipate in critical prison programs and 
activities. 

The court will probably rule on the 
plaintiffs' motion to file their class'ac- 
tion complaint in February of 1998. 
Trial in Duffy v. Riveland is scheduled 
to begin October 5, 1998. 

The authors are counsel for the plaintiffs in Duffy' v. j 
Riveland and CA. v. Lehman. .Any deaf or hearing 
impaired Washington state prisoner who believes his 
or her special needs are not being met should write to 
David C. Fathi at: 101 Yesler Way, Suite 301, Se- 
attle, WA 98104. ■ 


The court denied the defendantsj 
summary judgment, holding materialj 
facts were in dispute requiring a trial toj 
resolve. Finley made a prima facie case! 
that he had a medical condition requir-l 
ing treatment, that the condition affects) 
his daily activities and he suffers painj 
as a result. Therefore summary judg-j 
ment was inappropriate. 

The court held that prisoners' right) 
to prompt medical attention for serious 
medical needs was clearly established) 
in 1994. Thus, the defendant prison of- 
ficials were not entitled to qualified 
immunity from money damages. Thej 
court granted several of Finley's motions) 
to compel discovery and set a trial date.) 
See: Finlev v. Trent , 955 F. Supp. 642 j 
(ND W VA 1997). ■ 


No Immunity for Delaying Arthritis Treatment 
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Florida PRIDE Employees Denied Minimum Wages 

by James Quigley 


T he court of appeals for the elev- 
enth circuit affirmed summary 
judgment against Florida state prison- 
ers who claimed entitlement to the 
federal minimum wage under the Fair 
Labor Standards Act (FLSA). 29 U.S.C. 
§§ 201-219. The court held that the pri- 
vate, non profit corporation established 
by statute, independent of the state, to 
operate the prison industries of the 
Florida Department of Corrections 
(FDOC) was a “state instrumentality.'' 
Given this finding, the court held that 
prisoners who work for industries oper- 
ated as state instrumentalities are not 
covered by the FLSA. 

Since 198 1 the FDOC prison indus- 
tries have been operated by Prison 
Rehabilitative Industries and Diversified 
Enterprises, Inc. (PRIDE). PRIDE op- 
erates 52 businesses at 21 Florida 
prisons, employing 2,838 of Florida's 
61,992 state prisoners, and 362 free 
people. It manufactures and produces a 
wide range of products and services 
which it sells both internationally and 
to government entities throughout this 
country, generating annual revenues in 
excess of $70 million. It also produces 
agn- and aquacultural products which it 
sells on the open market. PRIDE pays 
its executives, outside lawyers and lob- 
byists handsome salaries and fees, w hile 
pay ing its prisoner employees between 
50 cents and $1.50 per hour for their la- 
bor However, the government steals 70 
percent of the prisoners' wages for “room 
and board", restitution, and other simi- 
lar contrivances. 

In National League of Cities v. 
User\\ 426 U.S. 833 ( 1974). the supreme 
court held that the federal minimum 
wage provisions of the FLSA cannot be 
employed to impose wage levels on state 
governments without violating the fed- 
eralist doctrine. In arriving at this 
conclusion the Court relied on a “tradi- 
tional governmental functions" analy sis. 
However, in Garcia v. San Antonio 
Metro. Transit Authority. 469 U.S. 528 
(1985). the Court rejected this analysis 
as “unsound in principle and unwork- 
able in practice." By overruling Usery. 
the Court opened the door to the appli- 
cation of the FLSA minimum wage 
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provision to prisoners employed in 
prison industries. 

In 1992 a panel of the ninth circuit 
reversed a judgment against Arizona 
state prisoners who had sought minimum 
wages under the FLSA for prison indus- 
try' work. Hale v. State of A riz . , 967 F.2d 
1356 ( Hale I). The Hale panel held that 
prisoners can be employ ees protected by 
the FLSA. Although this opinion was 
subsequently reversed on rehearing en 
bane, 993 F.2d 1387 (1993 ){Hale II), the 
panel opinion served as the impetus for 
Florida prisoners to seek minimum 
wages. 

In early 1993 PRIDE prisoner em- 
ployees filed a class action suit under the 
FLSA alleging that PRIDE violated the 
Act by not paying them minimum wages. 
Although 29 U.S.C. § 213 does not ex- 
pressly exempt prisoners from FLSA 
benefits, the district court applied a two 
prong test to determine whether the 
members of the plaintiff class were “em- 
ployees” under the FLSA. This test 
focused on (1) the goals sought to be 
achieved by the work program, and (2) 
the relationship between the FDOC and 
PRIDE. Applying this test to the facts, 
the trial court concluded that the pris- 
oners were not employ ees and granted 
summary judgment for the defendants. 

The appellate court rejected the dis- 
trict court's analysis noting that several 
other circuit courts and the legislative 
intent of the FLSA do not categorically 
exclude all prisoners from FLSA cover- 
age. Nonetheless, the appeals court 
affirmed the judgment against the pris- 
oners on independent grounds. 

After noting the standards applied 
to summary judgment, the court em- 
barked on an extensive discussion of the 
organizational structure and attributes of 
PRIDE, most of which are derived from 
Florida statutory' law. Although the court 
found ‘‘considerable evidence that 
PRIDE operates independently of the 
[FDOC]." the court concluded that the 
significant evidence establishes that 
PRIDE, as a matter of law, is an instru- 
mentality of the state. 

The principal factor contributing to 
this determination was a 1992 amend- 
ment to the statute that created PRIDE 
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This amendment explicitly stated that 
PRIDE “is deemed to be a corporation 
primarily acting as an instrumentality of 
the state.” As the court noted, the sole 

PRIDE Eyes Private 

Markets | 

F lorida’s prison industry pro 
gram, known as PRIDE, is de- 
veloping a pilot program to allow private 
manufacturers to "outsource” contracts 
that would have PRIDE furniture plant 
workers produce furniture for eventual 
sale on the open market 

Success there could lead to more 
"outsourcing” contracts which would 
have PRIDE workers doing everything 
from processing seafood to making mat- 
tresses for private industry. j 

“Our marketplace in the past has 
been tax entities — cities, counties, the 
state and school boards,” says PRIDE 
business development project manager 
Brian Connet. "We see the [tax entity] 
market actually shrinking and since the 
number of inmates is increasing, we need 
to find other avenues to put inmates to 
work.” 

Howev er, PRIDE’s foray into the 
private marketplace rankles some labor 
unions and business leaders. | 

"Prison laboris one thing,” saysPhil 
Neuenfeldt of the AFL-CIO. "But prison 
labor that provides unfair labor to the 
outside world and keeps pressure on 
wages downward is not a good thing.” 

A Florida labor broker told report- 1 
ers that some clients already have 
indicated they won t be needmg the ser- 
vices of her company’s contingent 
laborers much longer because they plan 
to take advantage of PRIDE ’s outsourcing 
program. “This makes it hard to com- 
pete." said the labor broker, who asked 
that her name not be published 

Connett denied that PRIDE will take 
jobs away from law-abiding citizens. 
PRIDE spokeswoman Patricia Foote said 
the program may even help keep some 
businesses from leaving Florida in search 
of cheaper labor overseas. i 

Source: Associated Press . The News 
Herald (Panama City; FL) | 
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pupose of this amendment was to 
clarify PRIDE'S true status. However, 
the timing of the amendment appears 
intended to trump the possibility cre- 
ated by Hale I. 

Once the court concluded that 
PRIDE was an instrumentality of the 
state, it could examine the relation- 
ship between PRIDE'S prisoner 
employees and the managing entity, 
as though PRIDE was a branch of the 
FDOC. To facilitate this analysis, the 
court found recent cases by three other 
circuits to be dispositive. Marker v. 
State Use Industries , 990 F.2d 131 
(4th Cir. 1993); McMaster v. Minne- 
sota. . 30 F.3d 976 (8th Cir. 1994); and 
Hale II. 

Essentially, these cases examined 
the 'dual purposes of the FLSA," i.e.. 
to provide a decent standard of living 
for all workers and to avoid unfair 
competition. Each court concluded 
that because the state provides pris- 
oners with their essential needs, the 
first purpose of the Act is not impli- 
cated These courts also found that 
because the Ashurst-Sumners Act, 18 
U.S.C. §§ 1761-62. criminalized the 
transportation of prison-made goods 
in interstate commerce (except for use 
by government entities), unfair com- 
petition was not an issue. The 
eleventh circuit joined these courts, 
concluding that prisoners who work 
for state prison industries are not cov- 
ered by the FLSA. 

On a final note the court echoed 
the concerns of the Marker court as 
to "the dramatic effects that a contrary' 
decision would have on public 
policy." Clearly, this 'concern' is no 
mere inference that the courts have 
been legislating on this issue rather 
that strictly construing the plain lan- 
guage of the FLSA. As former justice 
Frankfurter noted a half century ago. 
"In matters of statutory construction 
it makes a great deal of difference 
whether you start with an answer or 
with a problem." Some Reflections on 
the Reading of Statutes. 47 Colum. 
L. Rev. 527, 529 (1947). On the issue 
of minimum wages for state prison- 
ers. the courts have obviously been 
starting with the answer. See: 
Gambetta v. PRIDE . 112 F.3d 1119 
(11th Cir. 1997). ■ 


T he district court for the middle 
district of Florida held that the 
sheriff, the county and a private cor- 
poration operating the county jail were 
liable for detaining an arrestee for 30 
days without a probable cause hearing. 
The court also held that monetary dam- 
ages were the proper remedy and that 
the private operator was not entitled to 
qualified immunity. 

On September 18. 1992. Thomas 
Blumel was arrested by a Florida 
sheriffs deputy for allegedly violat- 
ing a restraining order obtained by his 
estranged wife as an adjunct to a di- 
vorce action. Blumel was booked into 
the county jail, w hich was operated by 
the Corrections Corporation of 
America (CCA) under contract with 
the county. 

The day after his arrest Blumel 
was brought before a county judge for 
a "first appearance," which is nor- 
mally intended as a probable cause 
hearing. However, the judge in this 
instance was not the same judge who 
issued the restraining order, so he 
could not rule on the contempt. 
Blumel was neither released nor of- 
fered bail because his arrest was a 
warrantless arrest. 

A month after Blumel was ar- 
rested the judge who issued the 
restraining order finally held a hear- 
ing on the matter. As a result the 
contempt charge was dismissed for 
lack of evidence and a bond was set 
for an aggravated stalking charge that 
appears to have been lodged as a post 
hoc attempt to cover-up the illegal de- 
tention. 

Subsequently Blumel filed a § 
1983 civil rights complaint alleging a 
violation of his right to due process, 
and two pendant state law claims. Ini- 
tially the defendants filed motions to 
dismiss which were denied. Blumel v. 
My lander , 919 F.Supp. 423 (MD Fla. 
1996). Thereafter, both sides moved 
for summary judgment. 

The district court concluded that 
Blumel was arrested for indirect crimi- 
nal contempt of court and that the 14th 
Amendment requires a prompt (within 
48 hours) judicial determination of 
probable cause for continued deten- 
tion. In bold capital letters the court 


ruled "MAKE NO MISTAKE ABOUT 
IT; MR. BLUMEL’S LIBERTY WAS 
INFRINGED WITHOUT DUE PRO- 
CESS." 

Naturally the defendants ad- 
vanced an assortment of defenses, 
including qualified immunity Noting 
that qualified immunity shields "gov- 
ernment officials performing 
discretionary functions." the court 
concluded that CCA was not entitled 
to qualified immunity because it is not 
a "government official " This conclu- 
sion was emphasized in the court’s 
previous order on dismissal. Id. 

Essentially, under the "public 
function" theory, when a government 
entity delegates one of its traditional 
or "public functions" to a private en- 
tity. the private entity may be held 
liable under the Constitution with re- 
spect to its performance of the 
function. Id. at 426-27. 

To the extent that there is a grow- 
ing trend for states to experiment with 
privatization of their prisons, this case 
will be useful to prisoners in such fa- 
cilities when they attempt to redress 
injuries through the courts. This case 
will be especially important to Florida 
prisoners, as that state ranks second to 
Texas in the amount of prison beds op- 
erated by private contractors, and most 
of the private prison activity in Florida 
is located in the middle federal district. 
See Blumel v. Mvlander , 954 F.Supp. 
1547 (MD Fla 1997). ■ 

IN FACT 

Eighteen Cook County (Chicago. LL) 
judges were convicted on corruption 
charges between 1986-96 

Of 8.400 Kentucky' state prisoners up 
for parole between July 1995 and June 
1996. 33.5 percent were released; 34 
percent ordered to serve their entire 
sentence; and 32.5 percent told to try 
for parole again later. Ten years ear- 
lier, 55 percent of parole hearings 
resulted in release, and only 8 percent 
were “maxed out”. 

The District of Columbia, which is es- 
sentially a city government, spend 
$240 million annually on imprison- 
ment. 
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PLRA Requires Winning 
Prisoner to pay 25% of 
Defendants’ Atty Fees 

I n the first published ruling on this 
ssue. a federal district court in 
New York required a winning prisoner 
to pay 25% of the reduced attorney 
fees assessed against the losing prison 
official defendants. Kevin Clark is a 
New York state prisoner who sued 
prison officials who had violated his 
eighth amendment rights. After a trial 
a jury agreed and awarded Clark 
$10,000 in damages. Clark's court 
appointed pro bono attorney. Donald 
Gerace, then filed a motion seeking 
$10,470.71 in attorney fees under 42 
U.S.C. § 1988. Gerace claimed he 
spent 101.5 hours on the case and he 
sought $100 per hour, plus $320 in 
costs. The defendants opposed the fee 
application, claiming he was entitled 
to only $3,911 in fees. The court ulti- 
mately awarded Gerace $7,921.96 in 
fees and costs. 

Prior to the PLRA's enactment, 
any plaintiff who prevailed in a civil 
rights suit against government officials 
could file a motion under 42 U.S.C. § 
1988 seeking "reasonable" attorney 
fees and costs. Lawyers were entitled 
to be paid at local market rates (in some 
urban areas this means up to $325 an 
hour) for the hours they spent litigat- 
ing claims upon which they prevailed. 
The PLRA. in an effort to discourage 
lawyers from representing prisoners, 
created 42 U.S.C. § 1997e(d) which 
limits § 1988 attorney fee awards. The 
new statutes states: '*(1) In any action 
brought by a pnsoner who is confined 
to any jail, prison, or other correctional 
facility, in which attorney’s fees are 
authorized under section 1988 of this 
title, such fees shall not be awarded, 
except to the extent that 

"(A) the fee was directly and rea- 
sonably incurred in proving an actual 
violation of the plaintiff's rights pro- 
tected by a statute pursuant to w hich a 
fee may be awarded under section 1988 
of this title; and (B)(i) the amount of 
the fee is proportionately related to the 


court ordered relief for the violation, 
or (ii) the fee was directly and reason- 
ably incurred in enforcing the relief 
ordered for the violation. 

"(2) Whenever a monetary judg- 
ment is awarded in an action described 
in paragraph (1), a portion of the judg- 
ment (not to exceed 25 percent) shall 
be applied to satisfy the amount of 
attorney’s fees awarded against the 
defendant. If the award of attorney’s 
fees is not greater than 150 percent of 
the judgment, the excess shall be paid 
by the defendant. 

"(3) No award of attorney’s fees in 
an action described in paragraph (1) 
shall be based on an hourly rate greater 
than 150 percent of the hourly rate es- 
tablished under section 3006A of title 
i8, for pay ment of court appointment 
counsel. 

"(4) Nothing in this subsection 
shall prohibit a pnsoner from enter- 
ing into an agreement to pay an 
attorney's fees in an amount greater 
than the amount authorized under this 
subsection, if the fee is paid by the in- 
dividual rather than by the defendant 
pursuant to section 1988 of this title.” 

The court held that Clark was the 
prevailing party in this case and was 
entitled to an award of attorney fees 
under § 1988. Prior to the PLRA’s en- 
actment the court stated it would have 
awarded Gerace the $100 an hour he 
had requested. Applying the PLRA the 
court held Gerace could be awarded 
only $67.50 an hour for his out of court 
time and $97.50 for in court time; 
which was 150% of $45 an hour for 
out of court time and the $65 an hour 
for in court time authorized under 18 
U.S.C. § 3 006 A in the Northern Dis- 
trict of New York for payment to 
appointed counsel in criminal cases. 
(An important distinction is that ap- 
pointed counsel in criminal cases gets 
paid whether they win or lose while 
counsel in civil rights cases get paid 
only if they win). The court awarded 
fees for the full 101.5 work hours 
Gerace claimed. While the court re- 
duced to $40 an hour the five hours 
travel time claimed by Gerace to take 
a deposition, the court awarded $75 an 


hour for the six hours actually spent 
doing the deposition. The court rejected 
the defendants’ challenge to the amount 
Gerace claimed for phone conferences 
and legal research. The court also held 
Gerace was entitled to reimbursement 
for $52.50 for five meals because "an 
attorney w ho is away from his office for 
the benefit of his client is entitled to be 
reimbursed for meal expenses; the 
$52.50 is not excessive and meal ex- 
penses are chargeable to paving clients." 

Clark did not challenge the con- 
stitutionality of § 1997e(d)(2) which 
requires winning prisoners to pay 25% 
of the fee award for the losers, nor did 
he contest the defendant’s request that 
he pay the full 25% authorized by the 
statute. In sum, the court awarded 
- Gerace $7,921:96 infees^and costs and 
directed Clark to pay $2,500 of his 
$10,000 jury award to satisfy the at- 
torney fee award, leaving the 
defendants responsible for the remain- 
ing $5,421.96 of the fee award. See. 
Clark v. Phillips , 965 F. Supp. 331 (ND 
NY 1997). * ; 

The perverse effect of the PLRA 
is exemplified by making a prevailing 
plaintiff pay part of the losing defen- 
dants’ attorney fee award after they 
w ere found guilty of violating his con- 
stitutional rights. As a practical matter, 
it rarely, if ever, happens that prison 
officials pay their legal fees or dam- 
age awards from their own pockets 
even when found guilty of violating 
constitutional rights. This leads to a 
sense of impunity where the perpetra- 
tor knows he/she will never be 
personally responsible for their actions. 
It can probably be argued that § 
1997e(d)(2) violates the remedial in- 
tentions of section 1983. See: Hankins 
v. FinneL 964 F.2d 853 (8th Cir. 1992) 
and Cannell v. Oregon Dept, of Jus- 
tice, 811 F. Supp. 546 (D OR 1993) 
for a more complete discussion of this 
topic. Of even greater importance is the 
fact that the PLRA fee caps are dis- 
couraging attorneys from representing 
prisoners. Several attorneys who sub- 
scribe to PLN have commented that the 
PLRA has forced them to limit the 
prison cases they accept as they can- 


February 1998 


12 


Prison Legal News 


not afford cases that promise only 
PLRA attorney fees if they win. Thus, 
they are accepting only cases that have 
a prospect of large damage awards, 
which are rare. 

PLRA Attorney Fee 
Restrictions Not Retroactive 

A federal district court in New 
York held that the restrictions 
imposed on recoverable attorney fees by 
the Prison Litigation Reform Act of 1996 
(PLRA) do not apply retroactively and are 
not applicable to claims by attorneys re- 
tained prior to the PLRA’s enactment for 
work performed after it took effect. How- 
ever. attorney fee awards for out-of-town 
attorneys are only recoverable at the local 
prevailing rate. 

This case began in June 1983 at Attica 
when several guards beat a handcuffed 
prisoner with fists, feet and batons, stripped 
him naked, choked him unconscious, and 
otherwise brutalized him before placing 
him in a feces smeared observation cell 
without any personal amenities for eight 
davs. See Blissett v. Coughlin , 66 F.3d 53 1 
(2nd Cir. 1995)[PLV April 1996] After a 
jury trial in 1992 the pnsoner obtained a 
$23. 0(X) judgment. 

This opinion involves the pnsoner 's 
attorneys' efforts to recover their fees, pur- 
suant to 42 U.S.C. § 1988. The issue is 
somewhat complex because the pnsoner 's 
local attorney, who was appointed by the 
court in 1 99 1. withdrew from the case prior 
to the enactment of the PLRA. In March 
1996. also prior to the PLRA’s enactment, 
the prisoner retained the services of two 
attorneys from the New York City area. 
These attorneys represented the pnsoner 
through tnal, which concluded on July 8, 
1996. 

As a threshold matter the defendants 
objected to the timeliness of the motion 
for attorney fees because it was not filed 
until 2 1 days after the entry of judgment. 
Although Fed.R.Civ.P. 54(d)(2)(B) re- 
quires such filings within 14 dav s. the court 
concluded that the delay was forgiv able as 
"excusable neglect." 

After enactment of the PLRA, attor- 
neys are now compensated at a rate of 
$67.50 per hour for out-of-court time and 
$97.50 per hour for in-court time. See 42 
U.S.C. § 1997e(d)(3). Since Congress was 
silent regarding the retroactive application 
of this provision, the court concurred w ith 
the seventh and eighth circuits, conclud- 
ing that it would cause a "manifest 


injustice" to apply the fee limitations to the 
original attorney. 

The situation with the tnal attorneys 
presented a different question because the 
majority of their legal services (85%) were 
rendered after passage of the PLRA. The 
court analyzed the statutes reach under the 
criteria articulated in Landgraf v. LSI Film 
Products^ 511 U S. 244 (1994), to deter- 
mine if it should be retroactively applied. 
Noting '"the traditional presumption’ 
against retroactive application/’ the court 
concluded the imposition of the new re- 
strictions on the trial attorneys would also 
result in a manifest injustice. 

The court did, how ever, undertake a 
detailed analy sis of the fee claims submit- 
ted by each of the attorneys, shaving 
$40,000 off the total requested. The ulti- 
mate attorney fee award was $93,403, with 
the initial attorney receiving $40,750. The 
local attorney w as compensated at a rate of 
$135 per hour, which was the rate he re- 
quested. The out-of-town attorneys were 
compensated at a rate of $ 1 50 per hour (the 
local rate) rather than the requested rate of 
$250. See: Blissett v. Casev, 969 F.Supp. 
118 (ND NY 1997). 

Exposure to Cold States Claim 
Exhaustion Requirement of 
PLRA Not Retroactive 

federal district court in Illinois 
eld that a prisoner's allegations 
of exposure to extreme cold w hile confined 
to a cell states an eighth amendment claim. 
The court also declined to apply the exhaus- 
tion of administrative remedies requirement 
of the Prison Litigation Reform Act of 1 996 
(PLRA) retroactively in this case. 

In December, 1995, Anthony Mitchell 
was confined to a segregation cell at 
Stateville Correctional Center During this 
period the temperature in Mitchell’s cell 
ranged between 32° and 50°F. causing his 
extremities to go numb and preventing him 
from sleeping. Mitchell claimed that none 
of the defendants took any remedial action 
regarding lus complaints. 

Mitchell filed a civil nghts complaint 
pursuant to42 U.S.C. § 1983 against three 
Stateville prison officials. The defendants 
moved for dismissal under Fed.R.Civ.P. 
12(b)(6) on the theory that Mitchell's alle- 
gations failed to state a claim for the 
violation of his constitutional nghts. The 
defendants also argued that Mitchell’s 
claim should be dismissed because he failed 
to exhaust his claim through the Illinois 


DOC administrative grievance process, as 
now required by § 803 of the PLRA. 

The defendants inanely contended 
that "prisoners cannot expect all the ameni- 
ties and services of a good hotel," and that 
the conditions Mitchell described were "not 
so objectively harsh as to give rise to a claim 
of cruel and unusual punishment." The 
court found such "bombast" wholly inap- 
propriate, concluding with "little difficulty’’ 
that the exposure of prisoners "to tempera- 
tures hovering around 50 degrees or 
colder” for extended periods of time states 
an eighth amendment claim. 

The defendant argued alternately that 
Mitchell’s claim should be dismissed un- 
der the PLRA, which amended 42 U.S.C. 

§ 1997e(a) to require the exhaustion of 
administrative remedies in any action 
brought under federal law by any prisoner 
challenging conditions of confinement. 
However, the PLRA took effect on April 
26, 1996, after Mitchell commenced his 
action. 

The court began its analysis on this 
issue by noting that poor law merely per- 
mitted federal courts to require 
administrative exhaustion, but only if the 
grievance procedure was certified by the 
Justice Department. Since the Illinois DOC 
grievance procedure had nev er been certi- 
fied, exhaustion could not be required 
under the law in effect at the time Mitchell 
filed his complaint. 

As a general rule, before a statute can 
be applied retroactively, such intent must 
be expressly noted in the law. The court 
found that Congress was silent on this 
point. The court also found that retroac- 
tive application of the exhaustion 
requirement would attach new legal con- 
sequences to a completed event, in violation 
of the seventh circuit's "mousetrap" rule, 
which prohibits the application of new pro- 
cedural rules to cut off substantive nghts. 

The court further observed that 
Mitchell actually exhausted his institu- 
tional remedies, failing only to pursue the 
final appeal The court reasoned that since 
the time for such an appeal had long since 
past. Mitchell had no farther available ad- 
ministrative remedies, concluding that § j 
1997e(a) did not require dismissal. "To 
hold otherwise would affix a waiver pen- 
alty to the exhaustion requirement that is 
not supported by either the language or the 
sparse legislative history" of the PLRA. 
See: Mitchell v. Shorn /g, 969 F.Supp. 487 
(ND IL 1997). ■ 
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WSP Ban on Gift Subscriptions Enjoined 


I n two separate, unpublished rul- 
ings, different federal magistrates 
in Spokane, Washington, held that a 
Washington State Penitentiary policy re- 
quiring that prisoners purchase all 
magazine subscriptions and books from 
their prison trust accounts was unconsti- 
tutional. Both courts enjoined the policy. 
WSP Policy 450. 100 states that prisoners 
can receive publications from the pub- 
lisher provided they "are paid for in 
advance by the inmate.” This was clari- 
fied by superintendent Tana Wood via an 
administrative bulletin, stating this 
"means the publication must be paid for 
by the inmate with funds from his account. 
Gift subscriptions/publications (a sub- 
scription or publication paid for by 
someone other than the inmate) are pro- 
hibited.” 

Clayton Crofton filed suit challeng- 
ing the constitutionality of the policy. In 
1996 he obtained rulings in his favor on 
this issue. [We are publishing this infor- 


mation now to alert PLN readers of the 
courts' injunctions. PLN is among the 
publications to experience censorship at 
WSP on the grounds that the subscrip- 
tion was not purchased by the prisoner 
from his trust account. The trust account 
purchase requirement is also being chal- 
lenged in Humanists of Washington v. 
Lehman , see PLN, Nov. 1997]. 

In Crofton v. Ocanaz , CY-95-3142- 
LRS, magistrate Suko concluded that the 
"Defendants fail to show a rational con- 
nection between WSP absolute 
prohibition on gift publications and the 
stated penological concerns of contra- 
band, storage space, and strong arming. 
Therefore, the prohibition against gift 
publication violates plaintiff’s First 
Amendment rights and plaintiff is entitled 
to injunctive and declaratory relief with 
respect to that particular prison regula- 
tion.” 

In Crofton v. Spalding , CS-94- 
208-CI, Magistrate Imbrugno held, after 


a bench trial, that the defendants had ap- 
plied the purchase policy inconsistently 
and that "there is no legitimate penologi- 
cal interest at stake here.” The court’s 
injunction, dated May 23, 1996, states: 
"Defendants are permanently enjoined, 
under the regulations which are currently 
in effect, from rejecting the deliveiy of 
plaintiff’s gift subscriptions to magazines 
upon their delivery by the postal service 
to the WSP mailroom, so long as the con- 
tent of those magazines meets institutional 
regulations and the bulk of those maga- 
zines meets storage requirements.” 

Both rulings granted the WSP de- 
fendants qualified immunity from money 
damages, holding prisoners did not have 
a clearly established right to receive gift 
subscriptions. Both cases are currently 
on appeal in the ninth circuit. We ask 
that our readers inform us of unpublished 
rulings that enjoin prison rules or poli- 
cies and which affect large numbers of 
people. ■ 



TCI BREAKS "INMATE TELEPHONE SYSTEM" STRANGLEHOLD 


TCI has pioneered a new concept to bring down the costs of 
inmate telephone calls. 

CgF 1 This service is called Billed Party Preference and allows 
inmates to make long distance calls from any prison in the 
U.S. at only 10® per minute, 24 — hours a day, 7 days a week. 

By usingTCI's services, inmates and their families can save 

at least 50% ! 

Various law firms across the country are signing-on with TCI 
for lower rates. 

CsT Cal! or write for a FREE brochure or to sign-up. 



Tele — Con, Inc. 

1 1 1 South Moody Avenue 
Tampa, Florida 33609 
(888) 2-Dial-A-Con 
(888) 234-2522 
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Trial Required in Oklahoma Beating Case 


T he court of appeals for the tenth 
circuit held that a prisoner's 
claim for declaratory and injunctive re- 
lief are mooted once he is released 
from incarceration and that questions 
of fact regarding the application of 
force by guards precludes summary 
judgment in their favor. The court also 
held that the medical director was not 
liable for alleged wrongful medical 
treatment; that the prisoner's Rule 35 
motion for medical examination was 
properly dismissed; and that the dis- 
trict court properly refused to order 
recusal of the magistrate judge. 

On June 2. 1993. a “fight" erupted 
between an Oklahoma state prisoner. 
Rickke Green, and several guards 
while Green was being escorted in 
handcuffs and leg irons from the yard 
to a cell block Green alleges that the 
escorting sergeant became impatient 
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with Green's progress and whacked 
him across the back with a nightstick, 
knocking him to the ground. The ser- 
geant. who was quickly joined by two 
other guards, viciously attacked Green. 
The three guards savagely beat Green 
until a lieutenant ran over and stopped 
the assault. 

Of course the guards have a dif- 
ferent version of events. According to 
the escorting sergeant. Green precipi- 
tated the altercation by hitting him 
above the left eye with his handcuffs, 
knocking the guard down, then Green 
fell on top of the guard. The guards 
claim that they used the minimum 
amount of force necessary to subdue 
Green after he attacked the sergeant. 

Green further alleged that the war- 
den quickly learned of the incident, yet 
took no remedial action. Additionally, 
a prison physician refused to treat 
Green's considerable injuries and fal- 
sified medical documents to cover up 
the beating. 

Green filed a § 1983 ‘civil rights 
complaint alleging an Eighth Amend- 
ment claim, seeking declaratory and 
unspecified injunctive relief against the 
guards. The defendants moved for sum- 
mary judgment and a magistrate judge 
issued a report and recommendation in 
favor of the guards. The district court 
adopted the magistrate's recommenda- 
tion. 

Noting the excessive force stan- 
dard (malicious or sadistic for the very 
purpose of causing harm) enunciated 
in Whitley v. Albers , 475 U.S. 312 
(1986), as applied in Hudson v. 
McMHlian , 503 U.S. 1 (1992). (a case 
factually similar to Green's), the ap- 
peals court concluded that the district 
court relied substantially on the factual 
claims of the Martinez report, resolv- 
ing factual disputes in favor of the 
defendants. Since Fed.R.Civ.P. 56(c) 
requires “that there is no genuine is- 
sue as to any material fact and that the 
moving party is entitled to judgment 
as a matter of law," the appeals court 
found ample dispute in the record and 
reversed the order granting summary' 
judgment except for the medical direc- 
tor. who escaped liability because there 


was no casual connection between his 
actions and the v iolations of Green's 
rights. 

The appellate court dismissed the 
claims for declaratory and injunctive 
relief because Green had been trans- 
ferred to federal custody and 
subsequently released from prison 
Such claims become moot once their 
entry would have no meaningful affect 
on the defendants' behavior. 

Prior to summary judgment Green 
moved for a court ordered physical ex- 
amination pursuant to Fed.R.Civ.P. 35. 
Concluding that the primary purpose 
for this motion was to obtain medical 
treatment and gather evidence to sup- 
port his claim, the court assumed the 
need to demonstrate disputes and con- 
troversies over a medical condition (a 
requirement of Rule 35) was second- j 
ary. Thus, the denial by the district 
court was proper. 

Thirty-five days after the magis- 
trate issued his report and 
recommendation Green moved for his 
recusal. The appeals court held that 
Green's attempt was “neither timely! 
nor sufficient." With respect to timeli-j 
ness, 28 U.S.C. § 144 explicitly 
requires that motions for recusal bej 
timely made. However, no time limit: 
is specified by the rule. Although 28 
U.S.C. § 455 imposes no such require- 
ment, the courts generally do. Aside 
from requiring an affidavit showing 
that a “reasonable person" would har-i 
bor doubts about the judge’s! 
impartiality, the courts generally re- 
quire such motions be filed at the 
“earliest moment after knowledge of 
the facts demonstrating bias" are dis- 
covered. :| 

Although the appeals court ap-l 
pointed counsel and ordered 
supplemental briefing on the 
retroactivity and possible effect of the 
PLRA. Green's counsel responded with 
“a host of constitutional challenges to 
the Act." For several reasons the court 
declined to address any issues under 
the PLRA when faced with these con- 
stitutional questions. See: Green v. 
Branson , 108 F. 3d 1296 (10th Cir. 
1997) .flj 
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CA: Joe Sandoval. 60, resigned as sec- 
retary of California's Youth an Adult 
Correctional Agency on August 15, 1997. 
saving he wanted to spend more time with 
his family. Upon his resignation governor 
Pete Wilson appointed Sandoval to the 
state's Narcotic Addict Evaluation Author- 
ity'. The position pays $38,000 a year. The 
Authority meets one day a week. 

CO: In September. 1997. Boulder 
Countv jail prisoner Joshua Kann was sen- 
tenced to two years in prison for throwing 
urine on jail guards. Kann was charged 
with second degree attempted assault un- 
der a new law making it a felony for 
prisoners to throw bodily fluids on guards. 

CO: On October 30. 1997. Brian 
Hood and Joey Byers escaped from the Fre- 
mont Correctional Center by cutting 
through a double fence with bolt cutters. 
Both prisoners were serving life sentences 
for murder. Hood w as recaptured 16 hours 
later by construction workers who found 
him hiding in a housing development. 

FL: On October 21.1 997. a state jury 
awarded former St. Lucie Countv jail pris- 
oner Teresa Weatherford $12,000 in 
damages because she fell and injured her- 
self outside a shower at the jail. The 
sheriff s office announced it planned to 
recoup its money by suing Weatherford for 
room and board, $50 a day, w hile she was 
imprisoned in the jail. 

GA: On October 19, 1997. Marvin 
Turner escaped from the Hays State Prison 
by producing an identification card belong- 
ing to Curtis ScotL a prisoner scheduled 
to be released that day. Scott told guards 
he had lost his ED card. Prison officials said 
Scott would be charged with aiding an es- 
cape. Turner, conv icted of first degree 
murder in 1996. was picked up at the 
pnson by an unidentified woman. 

Iceland: On October 17. 1997. 
Iceland's supreme court held it would not 
order the Arizona extradition of Connie 
and Donald Hanes for lack of legal grounds 
to extradite. The Hanes are wanted in Ari- 
zona for taking their granddaughter from 
her mother. Earlier, a trial judge had ruled 
it would be "inhumane * to extradite the 
couple to the Maricopa countv jail run by 
the notorious Joe Arpiao. 

MN: On December 5, 1997, Homer 
Land was recaptured in Chicago after es- 
caping from a prison transport in 
Ow atonna. a town near Minneapolis. Land 


News in Brief: 

was one of 1 1 prisoners in a van that 
stopped for lunch on December 3, 1997. 
When one guard w ent to get food for the 
prisoners, the prisoners overpowered the 
other guard and escaped. 

New Zealand: On October 18, 1997, 
prisoners demanding new trials at the 
Paparua prison took six guards hostage. 
The hostages were later released un- 
harmed. 

NJ: On November 6. 1997. William 
Fauver, 65, resigned as DOC commissioner 
amid controversy surrounding an investi- 
gation of the DOC for "possible abuse of 
overtime." In 1996 overtime for NJ pnson 
staff totaled $73 million, or almost ten per- 
cent of the $750 million DOC budget. 

OH: On October 31, 1997, Bowling 
Green prosecutors dropped all charges filed 
against Michael Rimmer ansing from his 
theft of a van in which he w as being trans- 
ported to face murder charges in Memphis. 
TN, by the Federal Extradition Agency 
(FAE). FAE is a privately owned prisoner 
transport company. Rimmer escaped and 
stole the van when FAE guards left the 
prisoners in the van to make a phone call. 
Rimmer released three other prisoners and 
remained at large for two hours before be- 
ing recaptured. 

OR: Multnomah county (Portland) 
jail officials revealed they tape recorded 
more than 400 phone conversations be- 
tween prisoners and their lawyers. Jail 
officials claimed the tapings were "inad- 
vertent." The tapes have been impounded. 

Panama: On September 24, 1997. 
prisoners at La Joy a, a pnson holding 2,000 
prisoners. - ended a 24 hour siege and re- 
leased two guard hostages after police 
agreed to improve living conditions and 
provide better medical care to the prison- 
ers. 

TX: State prisoner Biswajeet Mishra 
wrote governor George Bush asking to be 
pardoned from a 1 2 year burglary sentence. 
In response, he got a letter soliciting a do- 
nation for Bush's reelection campaign. 
When he didn't send any money he got a 
follow up letter from first lady Laura Bush. 
Karl Rove. Bush's political adviser, denied 
using the governor's mail for fundraising 
and claimed Mishra 's name was receiv ed 
from the "National Review" mailing list. 
Rove said that at least Mishra is "a con- 
servative. And. as such, he should believe 
in personal responsibility.” 


VA: On October 23. 1997. Powhatan 
Correctional Center warden Patrick 
Gurney was arrested and charged with two 
felony counts of malicious w ounding ans- 
ing from an attack where he bit his wife 
and sev en year old stepson. Gurney trans- 
ferred to a job at the DOC’s regional office 
in Charlottesville pending the outcome of 
the cnminal charges. 

VA. On October 28. 1997, 

Rappahannock Regional Jail guard Enc 
Houchens pleaded guilty to sexual batten 
for raping a female prisoner he was super- 
vising on a litter detail. Onginally charged 
with felony rape and attempted sodomy 
the plea to misdemeanor charges mean 
Houchens faced a year or less in jail and a 
$2,500 fine. 

WA: On November 14. 1997. DOC 
grievance specialist Dennis Koeppen and 
his wife Debra were arrested at their 
Tumwater home on felony drug charges 
as part of an investigation into the Gideon 
Israel commune. The Koeppens were each 
charged with two felony counts for pos- 
sessing 8-9 grams of pure liquid LSD and 
a pound of marijuana. Israel w as charged 
under state racketeering laws and 
Koeppen. on paid leave from his $43,776 
a year DOC job, is alleged to be an "asso- 
ciate" in the racketeering enterprise. 
Undercov er agents had bought drugs from 
Israel and Koeppen poor to the arrests. 

WA: On September 29. 1997, pris-j 
oner Heather Wells gave birth to a healthy 
baby girl. Arieona. Wells got pregnant af- 
ter being raped by a prison guard at the 
Washington Correction Center for Women. 
Wei Is; serving a 20 year sentence for rnur- 
der. was at prerelease when she gave birth. 
She has filed a $3.5 million claim against 
tlie state. 

WI On September 3, 1997. DOC] 
secretary Michael Sullivan announced no 
more prisoners would be placed on elec- 
tronic home monitoring after Patrick 
Rucker was charged with killing two 
people in a Milwaukee shooting spree 
while on electronic monitoring. The de- 
cision will result in at least 1 .000 prisoners 
being sent to out of state prisons due to 
overcrowding. Ironically, the electronic 
monitoring program was started to reduce 
pnson crowding. Dunng seven months 
of monitoring Rucker had tnggered 158 
alerts for not being where he was sup- 
posed to be. ■ | 
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New York Prisoner Settles Excessive Force Case for $25,000 


M ichael Slater, a New York 
State prisoner, will receive 
$18,000 in settlement of an excessive 
force civil rights claim against two guards 
at Clinton Correctional Facility in 
Dannemora. New York. The settlement 
also provides for an additional $7,000 in 
attorney fees and costs to be paid to Pris- 
oners' Legal Services of New York (PLS) 
winch represents Mr Slater The stipu- 
lation of settlement was approved and 
signed by United States District Court 
Judge Frederick J. Sculin, Jr. 

Mr. Slater claimed that on October 
4, 1994, he was assaulted by prison 
guards Aristides Maldonado and Darryl 
Menard in the Industrial Building at the 
prison. Mr. Slater claimed that he was 
first assaulted by Menard, then hand- 
cuffed behind his back, and further 
beaten by both guards. He claimed the 
assaults consisted of blows about the 
head and body by Menard with his fists 
and by Maldonado w ith his baton. Inju- 


ries were alleged to include multiple con- 
tusions, abrasions, and other injuries to 
this face. back, legs and hands. The law - 
suit also claimed that the two officers 
filed false reports in order to cover-up 
the alleged beating including false insti- 
tutional misbehavior reports which 
resulted in a lengthy period of solitary 
confinement for Mr. Slater. 

The defendants denied Mr. Slater's 
allegations. They claimed they never 
used excessive force upon Mr. Slater. 
Instead, they asserted that Mr. Slater at- 
tempted to assault Menard, after which 
both guards used reasonable and neces- 
sary force to restrain him. 

The settlement agreement in the case 
provides that neither party admits any 
wrongdoing or responsibility for the in- 
cident. or the v alidity of any of the 
allegations made in the action. Mr. Slater 
was represented by Michael Cassidy. 
Esq., of Prisoners' Legal Services of New 
York in Plattsburgh. The defendants’ 


were represented by Senta Siuda. Esq., 
a New York State Assistant Attorney 
General in Albany. See: Slater v.\ 
Menard . Case no. 95-cv-897 (FJS) 

This was the third excessive force! 
lawsuit filed by PLS against Officer 
Maldonado on Clinton prisoners’ behalf 
One of the prior cases involving a 1985 
incident was also settled. That case in- 
volved six prisoners and a number of 
guards, including Officer Maldonado. 
The six prisoners settled for a total of 
$46,500. The other case, which inv olved 
a 1981 incident, went to trial. In 1989. 
U S. District Court Judge Howard! 
Munson ruled that Maldonado and an- 
other Clinton guard used excessive force 
against John Hayden. Judge Munson 
awarded Mr. Hayden $ 1 2,300 in compen- 
satory damages for his various injuries. 
Prior to issuing an aw ard of punitive dam- 
ages. the parties settled for an additional 
$12,300 for Mr. Hayden, as well as 
$43,000 in attorney's fees. | 


Legal Papers Must be Returned to Owner; Prisoner Legal Mail Banned 


T he court of appeals for the eighth 
circuit held a district court erred 
when it ordered prison officials to allow 
prisoner co-plaintiffs to correspond with 
each other about their case. The court af- 
firmed an injunction requiring prison 
officials to return to its owner legal pa- 
pers in the possession of jailhouse lawy ers 
if the latter is transferred to another unit. 

Iowa state prisoners, and jailhouse 
lawy ers. George Goff and Dudie Rose filed 
suit against a prison ban on legal corre- 
spondence between prisoners in different 
units. The district court ordered prison 
officials to allow prisoners to correspond 
with other prisoners on legal matters and 
ensure legal papers were returned to their 
owner if the jailhouse lawyer assisting 
them was moved to a different unit. The 
court of appeals affirmed in part, reversed 
in part and remanded. 

Goff and Rose were co-plaintiffs in 
a pnor suit against prison officials when 
Goff was transferred to a different unit. 
Under a then recent prison policy Goff 
and Rose could not correspond with each 
other or the prisoners they were assisting 
in their legal matters. The court held that 
Goff and Rose lacked standing under 
Lewis v. Casey. 116 S.Ct. 2174 
(I996)[PLV. Aug. 1996] to challenge the 


ban on communications betw een jailhouse 
lawyers and their clients. "A jailhouse 
lawyer has no independent right to pro- 
vide legal advice. .. but may assert the 
right on behalf of other inmates w ho are 
otherwise unable to obtain access to the 
courts...." There was no finding by the 
district court that the client prisoners were 
unable to find another jailhouse lawyer 
or otherwise gain access to the courts. 
[Editor's Note: Perhaps because Lewis, with 
its new standard, was decided while this 
case was on appeal.] "Consequently, Goff 
and Rose lack standing to assert this claim 
because they have suffered no injury them- 
selves and have not demonstrated injury to 
other inmates that they may assert on those 
inmates' behalf. The claim is dismissed for 
lack of standing and the injunction vacated 
accordingly." 

The court reversed the injunction 
against the prison policy banning com- 
munication between prisoner co-plaintiffs. 
The court held that under Turner v. Safely , 
482 U.S. 78. 107 S.Ct. 2254 (1987) the 
ban on such mail was permissible. In do- 
ing so the court agreed Goff and Rose had 
proved ‘that a nonfrivolous claim was 
impeded by the prison's policy" and they 
had standing to challenge the policy . The 
court did not seem troubled by the fact 


that while Turner upheld a general prison 
ban on prisoner to prisoner mail it spe- 
cifically left that question open with 
regards to prisoner to prisoner legal mail. 

The injunction requiring the return 
of legal papers w hose jailhouse lawyer is 
transferred was affirmed. Readers should 
note that the prison did not prohibit pris- 
oners from possessing another prisoner's 
legal papers, it simply prohibited them 
from being returned to their owner in the 
event the jailhouse lawyer possessing 
them was transferred. 

"The taking of an inmate's legal pa- 
pers can be a constitutional violation when 
it infringes his right of access to the 
courts... The taking of legal papers will 
often (though perhaps not always) inter- 
fere with an inmate's right of access to 
the courts. We will not deny relief on the 
unsupported assumption that the papers 
involve only friv olous claims. Therefore, 
the destruction or withholding of inmate's 
legal papers burdens a constitutional 
right, and can only be justified if it is rea- 
sonably related to a legitimate penological 
interest." The court held there was no 
legitimate reason to forbid the return of 
legal papers to their owner after a jailhouse 
lawyers is transferred. See: Goff v. Six. 113 
F.3d 887 (8th Cir. 1997). ■ : 
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7th Circuit Defines “Serious Medical Needs” 

T he court of appeals for the sev- Smith , 974F.2d 1050 (9th Cir. 1992) which considered.) “Here Gutierrez’s detailed ac- 

enth circuit announced that niedi- “Regards a medical condition to be 'seri- count of the treatment he received for his 

cal conditions that cause pain, but are not ous’ where 'the failure to treat a prisoner’s pilonidal cyst over the course of ten 

life threatening, constitute serious medical condition could result in further significant months. . . . reveals quite plainly that he can- 

needs for eighth amendment purposes. In injury’ or the 'unnecessary and wanton in- not satisfy the 'deliberate indifference’ 
doing so, the court clarified this area of law fliction of pain...’ and considers the prong. To the contrary, Gutierrez’s allega- 
for the seventh circuit. following to be indications that a prisoner tions attest to the feet that he repeatedly 

Carlos Gutierrez is an Illinois state has a serious medical need: “The existence received treatment over this ten month pe- 

prisoner who developed an infected cyst on of an injury that a reasonable doctor or pa- riod and that at most he experienced an 
his back. Gutierrez sought treatment for the tient would find important or worthy of isolated occasion or two where he did not 
cyst over a period of months during which comment or treatment; the presence of a receive prompt treatment.” Which illustrates 
it became infected and he experienced de- medical condition that significantly affects the point that complaints shouldn’t include 
lays in getting treatment. Gutierrez filed suit an individuals daily activities; or die exist- excessive details beyond those necessary to 
claiming the inept and delayed treatment ence of chronic and substantial pain...’ We state a claim. The relevant facts to include 
violated his eighth amendment right to find these approaches to defining 'serious- in the complaint will be determined by the 
medical care. The district court granted the ness’ in the Eighth amendment medical care applicable caselaw, which means a need to 
defendants’ motion for judgment on the context to be both sensible and workable and conduct pre filing research, 
pleadings, holding that Gutierrez’s cyst did shall therefore apply them here.” “We must examine the totality of an 

not constitute a “serious medical need” for The court held that Gutierrez’s cyst inmate’s medical care when considering 
eighth amendment purposes. clearly constituted a “serious medical con- whether the care evidences deliberate in- 

The appeals court affirmed, not be- dition.” However, Gutierrez undermined his difference to his serious medical needs” The 
cause it agreed with the district court’s deliberate indifference claim by his own fee- court affirmed dismissal of Gutierrez’s suit, 
analysis but because Gutierrez “pleaded tual assertions. (In a motion on the pleadings See: Gutierrezv. Peters , 111 F.3d 1364 (7th 
himself out of court.” only the factual claims in die complaint are Cir. 1997). | 

In Estelle v. Gamble , 429 U.S. 97, 97 

so. 285 ( 1 976 ) thc supreme couit held inadequate Prison Security Violates 8th Amendment 

the eighth amendment requires that pns- n J 

oners receive adequate medical care for their A federal district court in Puerto lems and inaction did not constitute delib- 

serious medical needs. Prison officials vio- x\Rico held a prison security officer erate indifference. The court cited as 


late the eighth amendment when they show 
"deliberate indifference” to those needs. To 
prevail on this type of claim a prisoner must 
prove two things: that he had a serious 
medical need and diat prison officials knew 
about it and ignored the implications. See: 
Farmerv. Brennan^W U.S. 825, 114 S.Ct. 
1970 (1994). This ruling contains numer- 
ous and extensive citations on medical 
neglect cases that will prove useful to any- 
one litigating this type of action. 

The district court was faulted for rely- 
ing on Thomas v. Pate . 493 F.2d 151 (7th 
Cir. 1974) to find that the cyst was not a 
“serious medical need” for eighth amend- 
ment purposes. The court held that Thomas 
had been overruled by Estelle mid was no 
longer valid. Estelle held that the govern- 
ment lias an obligation to provide medical 
care to treat life threatening illness as well 
as those where “denial of medical care may 
result in pain and suffering which no one 
suggests would serve any penological pur- 
pose.” The court noted that delay in 
providing needed medical treatment can 
also violate the eighth amendment, and cites 
numerous cases on this topic as well. 

The court adopted a formal standard 
to define a serious medical need. The court 
approved the formulation in McGuckin v. 


could be held liable for a prisoner’s mur- 
der when he knew of inadequate staff 
supervision and non functioning cell locks, 
among other things, and did nothing to 
improve security. Angel Orta Fernandez, 
a Puerto Rico prisoner, was killed by other 
prisoners. His family filed suit claiming 
prison officials were deliberately indiffer- 
ent to his eighth amendment right due to 
uncontrolled and violent conditions at the 
Bayamon Correctional Institution. The de- 
fendants sought summary judgment, which 
thc court granted in part and denied in part. 

The court held that a prison warden 
who assumed the job seven days before 
Orta was killed could not be held liable for 
his death. However, Ricardo SotoTorres, 
the prison security officer could be held 
liable. The plaintiffs did not claim that Soto 
had any personal knowledge Orta was in 
danger. Instead, "They cite the shockingly 
high number of inmate killings, the lack 
of functioning locks on the cells, a dearth 
of guards so low that the prisoners were 
basically unguarded, a contrastingly high 
level of gang control, as well as widespread 
corruption among the few guards present.” 
Soto did not deny the allegations. Instead, 
he claimed that his knowledge of the prob- 


“perverse” the defendants’ argument that 
because the prison was under court order 
to improve security they could not take 
corrective measures. The court held that 
was immaterial, the focus was whether 
Soto knew of a danger to prisoners’ safety 
at the prison and ignored it, before Orta’s 
murder. 

The court held that in light of Soto’s 
admissions of both knowledge and inac- 
tion “regarding two crucial aspects of the 
prisoner’s safety: locks and surveillance. 
Plaintiffs, therefore, present an unquestion- 
ably prima facie section 1983 case of an 
eighth amendment violation: That the mur- 
der of Mr. Orta-Femandez was caused by 
the defendants’ inaction regarding the ad- 
mitted lack of security.” The court relied 
on Cortes Quinones v. Jimenez-Nettleship , 
773 F. 2d 10 (1st Cir. 1985) and Crisoptimo 
v. Nettleship , 800 F. 2d 11 (1st Cir. 1986) 
to reject Soto’s claim that he was incapable 
of changing the prison security system to 
protect a specific prisoner whose particu- 
lar safety he knew nothing about. The court 
set this claim for trial to determine the con- 
nection between Soto’s inaction and Orta’s 
death. See: Velazquez-Martinez v. Colon , 
961 F. Supp. 362 (D PR 1997). ■ 
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Idaho Court Access Class Action Suit Proceeds 


\ federal district court in Idaho 
x\denied prison officials' motion 
to dismiss a lawsuit challenging inad- 
equate court access and to decertify the 
case as a class action suit. In 1992 Idaho 
prisoners at two prisons filed a class ac- 
tion suit challenging the operation of 
prison law libraries. The defendants 
claimed that in light of Lewis v. Casey , 
116 S.Ct. 2174 (1 996) [PZJV, Aug. 1996] 
the court should dismiss the suit for lack 
of standing because none of the named 
plaintiffs claimed actual injury, as re- 
quired by Lewis , to any pending Tegal 
claims. The court denied the motions. 

Prior to Lewis prisoners challeng- 
ing an inadequate prison law library did 
not have to allege, or prove, actual in- 
jury. The inadequacy of the law libraiy 
itself constituted the injury. The Lewis 
requirement of “actual injury’' applies to 
class action suits. The court notes that 
once a class is certified, a prisoner’s 
transfer or release does not moot the 


claim as long as they had a legitimate 
claim when the class was certified. The 
plaintiffs claim the law libraiy set up in 
Idaho prisons is inadequate for non En- 
glish speaking prisoners. They provided 
affidavits showing “actual injury” to 
plaintiff class members who lost their 
rights to challenge their confinement due 
to an inability to access the courts. The 
court held this was sufficient to withstand 
the defendants’ motion to dismiss. 

The court held Lewis does not re- 
quire a “mini-trial” to determine if each 
of the lost claims were meritorious in 
order to determine if the plaintiff has 
suffered “actual injury.” Based on the 
prisoners' affidavits in this case, the court 
held “that the issue of whether inmates 
suffered actual injury as a direct result of 
defendants’ actions is a question of fact 
properly left for the trier of fact. Because 
there are inmates who have submitted 
evidence of actual injury for the record 
in this matter, there are inmates who may 


be substituted for the named inmate 
whose claims are now moot. Accord 
ingly, plaintiffs will be allowed U 
substitute new plaintiffs who have pre 
sented evidence of a legitimate claim o 
actual injury for the now moot namec 
plaintiffs in this action.” 

The court denied the defendants 
motion to decertify the case as a clasi 
action suit, holding Lewis did not chang< 
the law sufficiently to require a reversal 
readers should note that Lewis itself wa: 
a class action suit. 

The court also denied the plaintiffs 
motion to order ^prison officials to posl 
notices in the prison informing prison 
ers of the suit. The court held this wai 
“neither necessary nor wise” because th< 
case was already certified as a class ac 
tion suit; prisoners with viable claim: 
were available to be class representative: 
and the litigation had been underway fo 
five years. See: Gomez v. Vernon , 962 Fj 
Supp. 1296 (D ID 1997). ■ 


Damages Suit Stayed While Habeas Pursued in Disciplinary Hearing Challenge 


A s the courts grapple with the 
question of when prisoners can 
sue for money damages under 42 U.S.C. 
§ 1983 when challenging disciplinaiy 
hearings that result in lost good time 
and when they must pursue habeas cor- 
pus remedies, the seventh circuit issued 
a clarifying ruling on the sequencing 
of such suits. Roy Post, an Illinois state 
prisoner, was infracted for attempting 
to escape, found guilty and sentenced 
to one year in segregation and one year 
loss of good time credits. Post filed a 
28 U.S.C. § 2254 habeas corpus peti- 
tion seeking restoration of his good time 
credits and a simultaneous 42 U.S.C. § 
1983 action seeking money damages for 
the time spent in segregation. The dis- 
trict court, in a two sentence order, 
dismissed both actions and denied Post 
a certificate of appealability. 

The court of appeals granted Post 
a certificate of appealability and vacated 
and remanded both actions. Readers 
should note that this ruling was decided 
before the supreme court’s decision in 
Edwards v. Balisok\ 117 S.Ct. 1584 
(1997), [PLN, July, 1997], but it is not 


affected by it as the supreme court 
agreed with the reasoning in this case. 
Namely that Heck v. Humphrey , 512 
U.S. 477, 114 S.Ct. 2364 (1994), [PLN, 
Sept. 1994], applies to prison disciplin- 
ary hearings, which means prisoners 
cannot challenge the loss of good time 
credits under section 1983 until they 
have succeeded in setting the decision 
aside in habeas proceedings. This ap- 
plies if good time was lost or if a 
favorable ruling in the § 1983 claim 
would invalidate the underlying convic- 
tion or guilty finding. See also Miller 
v. Indiana DOC , 75 F.3d 330 (7th Cir. 
1996). “So Post’s § 1983 suit cannot 
succeed unless he first prevails on the 
very claim that court has dismissed. It 
is the § 2254 case that must proceed, 
the § 1983 case that must wait.” 

The court ruled that “judges should 
resolve collateral attacks ahead of dam- 
ages actions, for a § 2254 action may 
result in immediate release from cus- 
tody.... Liberty’s priority over 
compensation is why 28 U.S.C. § 1657 
specifies that requests for collateral re- 
lief go to the head of the queue, a 


sequence the district court here re 
versed.” 

The court held that when a cou; 
cannot immediately address a § 225 
petition for habeas relief, it should b 
stayed and not dismissed. “Under th 
1996 amendment to 28 U.S.C 
2244(d), a prisoner has only one yea 
from the date the state appellate pro 
cess ends to begin a collateral attack; 
time waiting for the conclusion of a § 
1983 action is not among the period: 
that the statute excludes from the cal 
culation. Dismissal of Post’s action) 
creates a substantial risk that refiling 
after the completion of the § 1983 case 
will be untimely.” The lower court’s 
dismissal would also have barred Post 
from filing a second habeas petition, a 
resuit condemned by the appeals court. 
Readers contemplating this type of liti- 
gation should read Edwards first as it 
distinguishes between actions chal- 
lenging the violation of due process as 
well as those that would change the 
outcome of the disciplinary hearing. 
See: Postv. Gilmore , 111 F.3d 556 (7th 
Cir. 1997). ■ 
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West Virginia Prisoners Lose Computers 


F ollowing the lead of 
prisoncrats in Washington. 
New Jersey. Wyoming, and Alaska. 
West Virginia DOC officials ordered 
the removal of all prisoner-owned per- 
sonal computers from state prison 
cells. 

Corrections Commissioner Bill 
Davis, who took office August 1, 1997. 
issued a memorandum to all state 
prison administrators in which he said. 
"I am philosophically opposed to in- 
carcerated persons having the luxury 
of computers in their cells.” Prisoners 
were given 30-days to ship their com- 
puters out or face having them 
confiscated. About 30 prisoners have 
computers at the maximum - security 


Mount Olive prison, said Davis. He 
was unsure if prisoners at other state 
prisons have computers in their cells. 

Davis said that prisoners who own 
computers have used them to gamble, 
barter and do paperwork for other pris- 
oners, leaving some prisoners in 
financial debt to others. Debt between 
prisoners is a very dangerous situation, 
cautioned Davis. 

But taking computers away from 
prisoners will not curtail those activi- 
ties because prisoners will find other 
means, said attorney Jim Sugerman of 
Mountain State Justice, a legal service 
for the poor. 

Prisoners need to learn how to use 
computers to get jobs when they are re- 


leased, Sugerman said. “In modern 
times, this is the equivalent of not let I 
ting prisoners learn how to read.” 

Corrections officials in othei 
states have taken away prisoner- 
owned computers, said -Sugerman, tt 
make it more difficult for prisoners tc 
file lawsuits. 

Sugerman represents four WV 
prisoners in a lawsuit pending in fed- 
eral court. Two Mount Olive prisoner* 
filed suit last year when their comput- 
ers were taken away. The case wa* 
denied class-action status, but two ad* 
ditional prisoners were added a* 
plaintiffs. H 

Source: Corrections Digest :j 


Iowa Prison Nurse Liable in Birthing 


T he court of appeals for the 
eighth circuit held a prison 
nurse w as properly found liable for ig- 
noring a prisoner’s complaint that she 
was in labor. The appeals court af- 
firmed an award of $1,000 in 
compensatory damages but vacated an 
award of $3,500 in punitive damages. 

Gloria Coleman, an Iowa state 
prisoner, had a history of difficult preg- 
nancies. She was seven months 
pregnant when sent to the Iowa Medi- 
cal and Classification Center for 
monitoring. As she came closer to de- 
livery' she had increasing problems 
with her pregnancy. On February 14. 
1991. Coleman began bleeding and 
having contractions but, after an exam, 
was found not to be in labor. Through- 
out the 15th Coleman experienced 
more bleeding, cramping, contractions 
and severe pain. Prison nurse Ruth 
Rahija refused to transport Coleman to 
a hospital for treatment and ordered 
her to return to her cell, Coleman 
wasn't taken to a hospital to deliver 
the baby until she had collapsed and 
lost consciousness. The baby was de- 
livered without incident and neither 
Coleman nor the baby suffered any ill 
effects afterwards. 

Coleman filed suit claiming Rahija 
was deliberately indifferent to her 
eighth amendment right to adequate 
medical care. The district court held a 


bench trial, ruled in Coleman’s favor 
and awarded $1,000 in compensatory 
damages and $3,500 in punitive dam- 
ages. The court held that a reasonable 
person would have transferred 
Coleman to the hospital two hours be- 
fore it was done. Therefore Rahija was 
liable for Coleman’s pain and suffer- 
ing in that two hour period. The court 
found Rahija’s conduct rose to the level 
of callous indifference to warrant pu- 
nitive damages. Rahija appealed and 
the eighth circuit affirmed in part and 
reversed in part. 

The appeals court held that the dis- 
trict court had correctly determined 
that while pregnancy alone is not a 
“serious medical need” for eighth 
amendment purposes, in this case 
Coleman established she had a history 
of premature deliveries and Rahija 
knew about it. Coleman’s condition 
was such that “A layperson would have 
recognized the necessity for a doctor’s 
attention. ..” Coleman also presented 
expert medical testimony that the de- 
lay in medical treatment posed a 
substantial risk of serious harm to her 
health. That satisfied the objective 
component of her eighth amendment 
claim. 

The subjective component was am- 
ply satisfied by Coleman’s proof that 
Rahija knew of her medical history and 
the fact that the risk was obvious. 


The court affirmed the award oi 
compensatory damages. “Compensa-1 
tory damages may include not only oui 
of pocket loss and other monetary! 
harms, but also such injuries as impair J 
ment of reputation, personal 
humiliation, and mental anguish anJ 
suffering... Specifically, mental and! 
emotional distress, which include men! 
tal suffering and emotional anguishj 
constitute injury under § 1983.” j 

The court held the evidence sup- 
ported the damage award. While 
neither Coleman nor the baby suffered 
any complications, “The fact remains 
that, because of Rahija’s unnecessary 
delay, Coleman was subjected to ‘a 
great deal of fear and physical suffer- 
ing [which] accompanied the prospect 
of having a baby on the floor of a pen 
nal institution... without the 
appropriate medical attention.” 

The court gave a detailed discus- 
sion to cases analyzing the award oh 
punitive damages and concluded that! 
“while Rahija is liable under § 19831 
for her delay in treating Coleman, her! 
conduct does not rise to the level call-1 
ing for punishment and deterrence over 
and above that provided by the com- 
pensatory award.” The punitive! 
damage award was vacated. See:! 
Coleman v. Rahija , 114 F. 3d 778 (8thj 
Cir. 1997). ■ I 
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ASSISTING INMATES IN: 
ADMINISTRATIVE, 
CLEMENCY 

AND PAROLE MATTERS 


Dear PLN Subscribers: 

I would like to take this opportunity 
to acquaint you with my background. 

In July 1991, my wife was murdered 
in Ocala, Florida and 4 months later 
I was wrongfully charged with First 
Degree Murder. I wound up serv- 
ing 49 months before finally being 
exonerated and dishcharged from 
Union Correctional in Raiford, 
Florida The Florida Supreme Court 
subsequently declined to further re- 
view the appellate court’s decision. 
Smolka v. State, 662 So.2d 1255 
(Fla. 5th DCA, 1995), rev. denied. 
State v. Smolka, 668 So.2d 603 (Fla. 
1996). 

Needless to say, this ordeal left me 
with a deep appreciation that there 
are people incarcerated who, for one 
reason or another, are deserving of 
special consideration. 

In 1975, 1 graduated from America’s 
oldest law school, the Marshall- 
Wythe School of Law at the College 
of William and Mary in 
Williamsburg, Virginia, and I be- 
came licensed to practice law. 

Thus, I stand committed and fully 
prepared to assist you on a fee paid 
basis 

Best Wishes, 


Thomas E. Smolka And Associates 
3491 Thomasville Road, Suite 162 
Tallahassee, FL 32308-3437 
(850) 906-0947 
tesmolka@worldnetatt.net 


Cold Cell Violates 8th Amendment 


T he court of appeals for the sev- 
enth circuit held that extremely 
cold prison cells violate the eighth 
amendment but poor cell ventilation in 
summer does not. Anthony Dixon is an 
Illinois state prisoner in protective cus- 
tody at Stateville. He filed suit claiming 
that in winter his cell was so cold ice 
formed on the walls and he could see his 
breath and was unable to perform simple 
activities such as write a letter. He 
claimed that in summer months inad- 
equate ventilation made the cell air 
stagnant and fetid. The district court dis- 
missed the suit on summary judgment. 

The court of appeals reversed in part, 
affirmed in part and remanded. The court 
cites numerous cases where courts have 
found an eighth amendment violation 
when prisoners were exposed to cold and 
denied alternative means of keeping 
warm. Under the eighth amendment pris- 
oners are entitled to adequate shelter, 
which includes warmth. “The question, 
however, is not simply whether the in- 
mate had some alternative means of 
warmth, but whether the alternative was 
adequate to combat the cold. . . . Moreover, 
it is not just the severity of the cold, but 
the duration of the condition, which de- 
termines whether the conditions of 
confinement are unconstitutional. .. A 
condition which might not ordinarily 
violate the eighth amendment may none- 
theless do so if it persists over an 
extended period of time.” The court noted 
that this type of claim will rarely be ap- 
propriate for resolution on summary 
judgment since the factual questions of 
the severity of the cold, combined with 
the length of time the prisoner had to 
endure it, “will often be peculiarly ap- 
propriate for resolution by the trier of 
facts.” 

“Taken as a whole, the cases suggest 
that courts should examine several fac- 
tors in assessing claims based on low cell 
temperatures, such as the severity of the 
cold; its duration; whether the prisoner 
has alternative means to protect himself 
from the cold; the adequacy of such alter- 
natives; as well as whether he must endure 
other uncomfortable conditions as well as 
cold. The cases do not suggest that any of 
these factors, or even a combination of 
factors, is necessarily determinative of a 
claim’s success or lack thereof.” 


The court held that material facts, pre • 
eluding summary judgment, were i i 
dispute. Namely, “Whether the prison’ : 
standard issue clothing and bedding pro ■ 
vided Dixon with the constitutional!; ■ 
necessary minimum protection against se • 
vere cold, particularly for daytim : 
activities.” The court noted that “cold tem 
peratures need not imminently threatei 
inmates’ health to violate the eight; 
amendment.” Thus, Dixon’s claim that hi 
cell was so cold he could not write a lette 
or do legal work, was sufficient, withou 
more, for eighth amendment purposes. 

The court held Dixon had provider 
sufficient evidence to show the defendant 
were deliberately indifferent to his needs 
The defendants denied knowing about thi 
cold temperatures in Dixon’s cell. Bu 
Dixon alleged he and other prisoners hat 
complained to the defendants and wen 
ignored. The court noted the defendant 
apparently have known of the extrem< 
coldness in the protective custody unit cell! 
since Stateville opened in 1980. Indeed 
the court noted that in Henderson v 
DeRobertis, 940 F.2d 1055 (7th Cir 
m\)[PLN, Dec. 1991] it had also deal 
with the problem of inadequate heating a 
Stateville. “...While we assume that th< 
broken window at issue in Henderson ha« 
been fixed, not much else seems to hav< 
changed.” The court held a trial was re- 
quired to determine if the defendants, ir 
fact, knew of the heating problems affect 
ing Dixon. 

The cold cell claim was remanded tc 
the district court for a trial. The court af- 
firmed dismissal of Dixon's claim that in 
summer poor ventilation made his cell 
fetid. The court held these conditions were 
“not extreme enough to violate the consti- 
tution.” See: Dixon v. Godinez, 114 F.3c 
640 (7th Cir 1997). ■ 


IN FACT 

According to the 1996 National Cor- 
rections Yearbook, the national 
average for prisoners testing positive 
for drug use is 8.9 percent. 

During the first four years of the 
Clinton administration, the Justice 
Department enjoyed the largest aggre- 
gate budget increase, 69 percent, of 
any cabinet department 
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Second Circuit Rules on Appointment of Counsel 

T he court of appeals for the sec- tively stonewalled by the New York at- a dispositive motion constituted an abus< 
ond circuit held that a district torney general’s office when he of discretion under § 1915(d).” 
court abused its discretion by denying a attempted to conduct discovery to bol- The court held Hendricks met the 
prose prisoner’s motion to appoint coun- ster his claims. In Hodge v. Police Hodge standard that at least some as- 
sel under a local court rule that Officers, 802 F.2d 58 (2nd Cir. 1986) pects of his § 1983 claim were “likely tc 
conditioned such appointment on the the court set forth the criteria district be of substance.” The court noted thal 
prisoner’s claim surviving a motion for courts should use in determining prisoners have a right not to be retali- 
summary judgment. Burnell Hendricks, whether to appoint counsel to indigents ated against for exercising theii 
a New York state prisoner, filed suit in civil rights cases. The court noted constitutional rights. The court vacated 
claiming he was subjected to retaliatory that Hodge was not an invitation to “in- the summary judgment dismissing the 
prison transfers for filing grievances discriminately” appoint counsel on case because Hendricks had not had a 
and law suits against prison officials, request. “But the inherent drawback of fair opportunity to litigate or develop his 
Hendricks filed four motions for ap- the brightline rule that was instead ap- case, which was fairly complex, 
pointment of counsel. The district court plied by the district court here lies in On remand the district court was in- 
denied the motions under a now super- its failure to recognize that in some situ- structed to appoint counsel to represenl 
seded local court rule that automatically ations a pro se litigant may face Hendricks, conduct discovery and take the 
denied counsel unless the claim sur- substantial problems in the very devel- case to trial if need be. Readers should 
vived summary judgment. Hendricks’ opment of the factual record that is note that the standards for appointment 
lawsuit was later dismissed on summary needed for resolution of a case that poses of counsel, under 28TJ.S7C. § 1915(e), to 
judgment. complex issues.” The court gave a gen- represent indigent prisoners in civil rights 

The court of appeals for the second eral discussion to the problems pro se suits varies from circuit to circuit and 
circuit appointed counsel: vacated the prisoner litigants face in court when op- should be researched accordingly. As a 
dismissal and remanded the case. The posed by trained counsel with limitless practical matter, it is generally advisable 
court gave a detailed discussion to 28 resources. for pro se prisoner litigants to seek ap- 

U.S.C. § 1915(e) (formerly 1915(d)), “We therefore conclude that the dis- pointment of counsel in civil rights cases 

which allows courts to request counsel trict court’s automatic denial of if they cannot hire or retain counsel on 
to represent indigent litigants. The court Hendricks’ request for appointment of their own. See: Hendricks v. Coughlin, 
noted that Hendricks was very effec- counsel because the case had not survived 114 F.3d 390 (2nd Cir. 1997). | 

Rhode Island Ban on Royalties to Felon Authors Struck Down 


T he supreme court of Rhode Is- 
land held that the state’s Crimi- 
nal Royalties Distribution Act (CRDA) 
of 1983, Title 12, chapter 25. 1 of the gen- 
eral laws of Rhode Island, is 
unconstitutional. The CRDA requires that 
any funds felons receive from films, books 
or articles must be placed in a criminal 
royalties fund from which crime victims 
and the state can seek reimbursement. 

In Simon & Schuster v. N. Y State 
Crime Victims Board. 502 U.S. 105, 112 
S.Ct. 501 (1992) [PIN, April, 1992] a 
unanimous U.S. supreme court struck 
down a similar “Son of Sam” law which 
would deprive felons of the financial in- 
centive to exercise their first amendment 
rights. The court in this case held the 
Rhode Island statute was indistinguish- 
able from that struck down in Simon & 
Schuster which held: “A statute is pre- 
sumptively inconsistent with the First 
Amendment if it imposes a financial bur- 
den on speakers because of the content of 
their speech.” 

The Rhode Island supreme court 
held: “We conclude that the Criminal 
Royalties Act is not narrowly tailored to 


serve the state’s compelling interest in 
compensating victims of crime from the 
profits of crime. Moreover, the Act’s fo- 
cus on profits derived from only 
expressive activity renders the act incon- 
sistent with the First Amendment to the 
United States Constitution and thus ren- 
ders it unconstitutional. Although the act 
contains a severability clause, S 
12-25.1-13, the unconstitutional portion 
of the act is indispensable to the rest of 
the act and cannot be severed without 
destroying legislative intent. The act is 
therefore declared invalid in its entirety.” 
See: Bouchard v. Price , 694 A. 2d 670 (RI 
1997). 

A detailed overview on legislative 
efforts to penalize prisoner and felon au- 
thors who sell their stories can be found 
in Natural Bom Writers: The Law s Con- 
tinued Annoyance with Criminal Authors, 
by Kathleen Timmons, 29 Georgia Law 
Review 1121, Summer 1995. Timmons 
describes the legislative and political 
background of such laws as well as an 
extensive analysis on these law’s weak- 
nesses and likely unconstitutionality in 
light of Simon & Schuster. Virtually ev- 


ery state has such laws on the books even 
if they are not enforced. ■ 

Grand Jury Indicts 45 
Texas Prisoners 

A Jones County, TX, grand jury in- 
dicted 45 French Robertson and Middleton 
Unit prisoners in October, 1997, for felony 
crimes allegedly committed in prison dur- 
ing the previous two years. 

Among the indicted were prisoners 
Michael Dwayne Purnell and Maximiliano 
Sanchez HI, accused of assaulting French 
Robertson guard Michael D. Helms, who 
was himself indicted by a Jones County 
grand jury in June on manslaughter 
charges in connection with the death of 
prisoner Gray Lee Crenshaw. [See: ‘Threej 
TX Guards Indicted in Beating Death”,! 
PLN Vol. 8, No. 10] 

Other prisoners were indicted for as-j 
saulting guards with a “rock in a sock’1 
and a broom handle, possession of weap-j 
ons, retaliation, aggravated assault,! 
possession of a prohibited substance, andj 
escape. | 

Source: Abilene Reporter News 
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Kafka in the Desert: Palestinian Detainees Struggle 


I magine, if you will, an isolated 
prison in the desert. Surround- 
ing the one conventional prison 
building is a large compound, divided 
into barbed wire enclosures, each 
holding several dozen prisoners in 
tents. The compound is walled in. and 
guarded by military police. The pris- 
oners, however, are civilians. They 
have not been charged with a crime. 
Nor have they received a trial. They 
are imprisoned under half-year deten- 
tion orders issued by the military 
which are capable of indefinite re- 
newal and which contain no charges 
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beyond the assertion that '‘this person 
constitutes a danger to security." Such 
an order can be issued based merely 
upon a person's expression of political 
views critical of the army or the gov- 
ernment. 

There is no need to imagine any of 
this. Not for the nearly 300 Palestinian 
"Administrative Detainees" imprisoned 
at Megiddo. an Israeli military' prison 
located in a desolate corner of northern 
Israel. For those Palestinians. Megiddo 
is reality. 

Some of the nearly 300 detainees 
have already serv ed three or four years, 
with no idea how long their imprison- 
ment will continue. Under "Emergency 
Regulations" which Israel inherited 
from the British colonial regime, no 
evidence is required to prove the that 
the detainees constitute a danger to se- 
curity. 

Iri 1988, the Supreme Court in 
Jerusalem ruled that such detainees, 
held without trial, should receive prison 
conditions far better than those of ordi- 
nary prisoners and "comparable to the 
conditions of Prisoners of War” — as 
then Supreme Court President Meir 
Shagmar put it. But these stipulations 
are all but ignored by the Megiddo 
prison administration. 

In 1996. a single Israeli extreme 
nationalist was imprisoned at Megiddo 
under the same set of "Emergency 
Regulations". At the time, an impres- 
sive lobby of right-wing Knesset 
Members issued the demand that the 
authorities must either bring charges 
against the man or release him. (The 


second possibility was what eventually ; 
took place). None of these KM’s could j 
be persuaded to apply the same logic 
to hundreds of Palestinian detainees. 

The Oslo-2 Agreement explicitly 
mandated the release of all Palestin- 
ian women prisoners. With obvious 
reluctance. Prime Minister Netanyahu 
carried out this obligation in February 
1997. a year and a half after the date 
originally stipulated; he seems in no 
hurry to carry out the clauses relating 
to male prisoners in general and ad- 
ministrative detainees in particular. 

Meanwhile, long-simmering fms- 
trations at Megiddo have boiled over. 
Whether or not by design, the fateful 
day of March 18. 1997. when Israeli 
bulldozers started work at Jebl Abu; 
Ghnein/Har Homa, was also the day ; 
when several of the longest-held ad- ; 
ministrative detainees at Megiddo were 
informed that their incarceration was 
being extended by still another! 
half-year. j 

On the night of March 19. the Pal- 1 
estinian detainees staged what were | 
initially extensive non-violent protests, i 
Their representatives met with prison: 
officials, emphasizing that their pro-; 
test was not about prison conditions but 
about the institution of administrative 
detention itself. Accordingly, they de- 
manded an immediate meeting with a 
senior Israeli government representa- j 
tive. empowered to talk on this basic; 
issue. 

Short fruitless negotiations were 
followed with the invasion of the pris- 
oner enclosures by a company of 
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soldiers. The prisoners reacted by 
throwing any object which came to 
hand, from lumps of soap to tin can; 
the soldiers shot dozens of tear gas can- 
isters. many of which were thrown 
back by the prisoners; the prisoners 
then set seven of the tents on fire. An 
enterprising Israeli TV reporter was 
able to climb and direct his camera 
over the prison wall, getting the Is- 
raeli public some dramatic footage of 
“Megiddo Prison on Fire". Dozens of 
prisoners were wounded during sup- 
pression of the mutiny, some being 
severely beaten by soldiers. 

Shortly afterwards, however, pris- 
oner representatives were invited to 
talk with Brigadier General Herzl 
Goetz, the army's Chief Security Li- 
aison Officer with the Palestinian 
Authority, who agreed to convey their 
grievances to his superiors. A deal was 
made (or so it seemed) on one con- 
crete issue: the authorities were 
henceforth to give some advance 
warning to the prisoners whose terms 
of detention would be extended, in- 
stead of giving such bad news at the 
very last moment — which has the ef- 
fect of letting the prisoner and his 
family entertain false hopes. 

As often in Israeli-Palestinian re- 
lations. all this quite soon proved 
worthless. For two months, the pris- 
oners heard nothing from the 
authorities except for dire threats of 
what would happen if “disturbances" 
occurred again in the prison. In May. 
Goetz came again empty handed, tell- 
ing the detainees that “the problem 
was very complicated" and that they 
would have to “wait patiently"; and 
notices of detention extension contin- 
ued to arrive, as usual, on the very last 
day of a prisoner's previous term. 

For good measure, a new kind of 
prisoner began arriving at Megiddo: 
Palestinian prisoners who had once 
been sentenced by a military court for 
offenses against Israeli rule and who. 
at the end of their prison term, were 
presented with administrative deten- 
tion orders instead of being released. 

On the evening of May 15. the de- 
tainees held protest processions in 
their enclosures, carrying benches 


made to resemble coffins. They then 
stood for ten minutes with bandages 
covering their mouths, to signify that 
the detention was intended to prevent 
them from freely expressing their po- 
litical opinions. Finally, prisoner [ 
representatives informed the prison 
administration that the detainees 
would not comply with prisoner regu- 
lations during the evening count. 

One of the representatives was 
hauled off to solitary confinement. 
The warden, professing a personal 
sympathy for the detainees’ griev- 
ances. told the other representatives | 
that he had been ordered to take 
“tough steps". Shortly afterwards, sol- j 
diers began a heavy tear gas barrage, 
turning the prisoners’ enclosures into 
virtual "white lakes". Prisoners who 
tried to climb up for fresh air were 
beaten. Dozens of detainees were sub- 
sequently in need of medical 
treatment, as well as two soldiers on 
whom gas was blown by the wind. 

A few days later. Israeli television 
was invited to make a carefully super- 
vised tour of Megiddo Prison "to see 
that everything is calm again". But 
immediately afterwards, more than 
half of the administrative detainees, 
said to be “ringleaders", were trans- 
ferred from Megiddo to the Sharon 
and Damun Prisons, where they were 
housed in basement cells devoid of 
fresh air and sunlight, and subjected 
to a considerable worsening of their 
conditions regarding food, exercise, 
reading material and, last but not 
least, toilet paper. 

Some of these deprivations were 
ameliorated after detainee protests, in- 
cluding in some cases hunger strikes; 
but as detainees told their lawyers, the 
strategy was clearly designed to force 
them to divert from their principled 
struggle against administrative deten- 
tions back to particular issues of daily 
prison conditions. 

Meanwhile, however, the repeated 
unrest and mutinies helped gain more 
attention for the issue from journal- 
ists and human rights activists. 

In the Israeli paper Ha'aretz . 
Gideon Levy published a whole series 
of articles — concluding with the pub- 
lication of photos, names, and brief 
descriptions of some sixty detainees 
— in an effort to counter the Israeli 
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media's tendency to portray Palestin- 
ians as a nameless, faceless horde. 

On July IK. the news came of sev- 
eral administrative detainees starting 
a hunger strike, emphasizing that it 
was "not about prison conditions but 
about administrative detention as 
such". Hadash activists picketed the 
Prime Minister's Office, calling for 
the immediate release of all adminis- 
trative detainees. 

On the same evening, the Israeli 
TV's prestigious Friday flight Maga- 
zine gave ten minutes of coverage to 
the hitherto ignored cause. Several ad- 
ministrative detainees were 
interviewed through barbed wire 
fences, and TV crews visited the de- 
tainees' families. 

The Israeli public, long accus- 
tomed to think of all imprisoned 
Palestinians as "terrorists", was con- 
fronted with such scenes as a little girl 
kissing her imprisoned father's pho- 
tograph. and a woman crying bitterly 
in front of Hasharon Prisons, after be- 
ing informed that because of a 
bureaucratic mistake she would not be 
allowed to visit her imprisoned 
brother. 

Suha Bargouti of Ramallah — 
wife of Ahmed Katamshch, already 
under administrative detention for 
five years — pulled out on camera a 
copy of an old document: the state- 
ment made from prison by five 
members of the Irgun (Jewish Under- 
ground headed by Menachem Begin) 
when they themselves had been placed 
under administrative detention by the 
Ben-Gurion Government during the 
first days of the state of Israel. The 
letter, setting out their reasons for 
starting a hunger strike, bore a strong 
resemblance to that issued by the 
present-day detainees. 

The television located one of the 
five signatories on that 1948 letter. 
BetzaTel Amitzur. Asked for his opin- 
ion about the Palestinian detainees, 
the Irgun veteran said after some con- 
sideration: "Well, if they have no 
blood on their hands and nothing 
could be proven against them, then I 
really suppose they should be let go." 

But the opinion of one old Israeli 
veteran notwithstanding, the admin- 
istrative detainees continue their 
indefinite imprisonment. And their 


struggle is being taken up by other 
Palestinian prisoners. 

According to the Bethlehem 
-based Prisoners' Association. 3.400 
prisoners in Israeli jails staged a 
24-hour hunger strike on September 
15. 1997. The prisoners demanded an 
end to administrative detention. 

In one example of such arbitrary 
arrests, Palestinian deputy Salah 
Tamari charged that the Israeli army 
had "arbitrarily arrested" eleven Pal- 
estinians near Bethlehem on 
September 15. Tamari charged that 
the youths, between 16 and 25 years 
old, were taken from their homes with 


Y uval Lotem, a 40-year-old 
lieutenant in the Israeli 
Army reserve, like most Israeli 
men is called up for active duty 
several weeks a year. In early 
July 1997. Mr. Lotem was called 
to active duty and assigned guard 
duty at the Megiddo prison. 
When he arrived there, he ob- 
served two young Palestinian 
prisoners taking out the garbage. 
The two youths were ringed by 
military police officers and a pla- 
toon of reservists carrying 
tear-gas canisters, helmets, and 
clubs. 

“When I saw that, I sensed 
how r right I was when i refused to 
be a part of it,” Mr. Lotem said of 
his refusal to serve at Megiddo to 
protest the detention of Palestin- 
ians without trial. “If they’ve done 
something wrong, why aren’t they 
being tried?” 

Mr. Lotem, who helps direct 
films for a living, was jailed for 
26 days in an army stockade for 
resisting service at Megiddo. He 
said he thought about his 
5-year-old daughter while he 
served the 26 days. 

--Pm willing to sit in jail time 
after time so that I can look her in 
the eye and say, H didn’t do it,’” 
he said. “That’s much more im- 


no explanation or information about 
their detention. 

The Prisoners' Association vowed 
that prisoners would heighten their 
campaign if their demands go unful- 
filled. 

[Editors Note: The bulk of this ar- 
ticle was excerpted from the 
July- August 1997 issue of The Other 
Israel . the newsletter of the Israeli 
Council for Israel i-Paiestinian Peace; 
P.O.B. 2542 Holon; Israel 58125. The 
accompanying side-bar is based on an 
August 25, Xew York Times article. 
Additional material was excerpted from 
Workers World (Vol. 39, No. 39).] | 


portant than seeing her for a few r 
weeks.” 

This was not the first time 
Mr. Lotem has been a conscien- 
tious objector. He refused reserve 
duty in the West Bank, Gaza Strip 
and Lebanon during the last 15 
years on the ground that he will 
have nothing to do with a mili- 
tary occupation. “There is no 
enlightened occupation,” he says, 
“and there's no good jailer when 
the prisoner is jailed without jus- 
tification.” 

“In this case,” Lotem said of 
the Megiddo detainees, “people 
are denied the basic right to de- 
fend themselves, and the 
principle of innocent until proven 
guilty' is turned completely upside 
down. These are political prison- 
ers held because of their 
opinions, not because of anything 
they’ve done. If they had done 
anything they would have been 
indicted.” 

"In school we w r ere brought 
up on justice,” Mr. Lotem con- 
tinued, “as a people who have 
suffered so much from 
anti-Semitism, persecution and 
discrimination. I can’t argue that 
I’m an insignificant cog in the 
machine. We're familiar with 
those arguments.” ■ 
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From the Editor 

by Pun! Wright 


B eginning the first of March. 
1998. the PL V book The 
( 'filing of America: An Inside Look at 
the LAS. Prison Industry will be on sale 
in bookstores nationwide. To date the 
feedback we've received on the book has 
been very positive. If you've read the 
book please write and let us know what 
you think of it, good or bad. We welcome 
comments so that we can improve any 
future books we publish. If you haven't 
ordered a copy yet just send $19.95 for 
each copy that you want, and $3 for pri- 
ority mail postage, to PL S’ and it will be 
sent to you immediately. We hope that 
the book will inform and enlighten 
people about the reality of the prison in- 
dustrial complex. 

So far PLV's annual fund-raiser has 
brought in $2,697.24 in donations, 
which is still short of the goal of $6,000. 
If you haven't contributed to the PLY 
fund-raiser yet. it's not too late. All do- 
nations are tax deductible for those who 
pay taxes. Every little bit helps, so don't 
think that small donations don't count. 

Recently a few readers have written 
in to ask about books they have seen re- 
viewed in PLY. Namely, asking us to 
confirm if the books are indeed as good 
as we say they are in our reviews, if they 
are worth the price, etc. Our editorial 
policy for book reviews is that Dan or I 
look at all books or materials reviewed 


in PLY. In many cases we ask others to 
do the reviews themselves; I almost al- 
ways rev iew law related publications. We 
rarely run negative rev iews. It's not be- 
cause we like everything we read. 
Instead, due to space limitations we only 
review those materials that we think will 
interest and benefit our collective read- 
ership. 

When it comes to expensive books 
(usually law books), we are especially 
conscious of the cost. In fact, some books 
don't get reviewed because we think they 
arc overpriced, similar information is 
available elsewhere, cheaper, etc. When 
1 rev iew a book I ask myself if I would 
feel ripped off if I paid "X" amount for 
it and received it. In other words, is the 
average user likely to get that much use 
of it. In some cases we note in the re- 
view that a book might be great for a 
library, but not so good for an individual, 
as opposed to books that every prison liti- 
gant or person interested in jails/prisons, 
etc., should have. The same holds true 
for the book ads in PLY. 

If readers respond to any reviews or 
ads in PLY please tell them that you 
heard about their product or services 
here. There are three ways that PLY can 
expand its size to bring you more infor- 
mation: increase our subscriber base, 
which cuts down our per issue costs; in- 
crease advertising revenue, which 


Reader Mail 


Tales from the Washington 
IMU Crypt 

In case you'd like to report on recent 
events at Shelton [in one of Washington 
state's three "IMU" Control Units] here are 
the basics. In the first week of September 
[1997] a female guard told guys on F-tier 
to get ready for yard. [Only] One guy was 
let out and another guy questioned her 
about the delay in his yard. She 
smart-mouthed the guy and then went on 
break without running the other yards. 

About an hour later they let another 
guy out on the tier [and he] refused to lock 
back up because he'd been denied part of 
Ins y ard time. It took about 7 hours, but he 
eventually cuffed up and left the tier. But 
not before being shot in the forehead with 


what’s called an "electrical impulse gun". 
It fires a load of hard rubber balls like buck 
shot. He was bleeding and required stitches 
when he left the tier 

A week later a guy was released from 
liis cell without handcuffs. [He was then] 
told he received a "demotion" in level due 
to a so-called "observation report". These 
are infraction-type reports which only' [line] 
staff decide. There's no actual report other 
than the [line guard's] word. No hearing, 
no appeal and the prisoner has nothing to 
say about it, whether true or false. 

Needless to say, this guy was not a 
happy camper. He kicked the phone off the 
wall [and] used it to break 22 cell door 
windows, tier lights, shower fixtures and 
parts of the walls which he bashed in as 


subsidizes PLY's fixed operating costs | 
or raise subscription rates. We prefer to I 
focus on the first two because we' re com- 
mitted to keeping PL S’ affordable. 
Telling publishers and advertisers that 
y ou heard about them in PLY will en- 
courage them to advertise or continue ; 
advertising in PLY. j 

We 'd like to thank all our readers that 
send us clippings and unpublished court 
rulings. Very few prison stories make the j 
national media. The best sources of pub- 1 
fished information about prisons and jails I 
is frequently the local and regional publi- j 
cations where the prisons are located. 
Frequently we learn about a story from a j 
reader who sends us a clipping, at which : 
point we can get further information from j 
other sources, including PLY readers at a j 
given facility. So keep the clippings com- 
ing, be sure to include the date and 
publication on each clipping. If you there 1 
is prison related news happening in your 
state and your wondering why PLYhasn't j 
covered it. it's probably because no one j 
has sent us any information on it. To the I 
extent our coverage of some states is bet- I 
ter and heavier than it is of other states is 1 
largely because we have readers in those 
states that keep us abreast of w hat is hap- s 
pening. So keep us posted on what's j 
happening in your neck of the woods. En- 
joy this issue of PLY and be sure to 
encourage others to subscribe. I j 


well. He cuffed up and left the tier after 
jamming all the door locks so the cops 
couldn't get anybody out without opening j 
our doors. 

A week after that, a guy on B-tier got j 
out of liis cell somehow and managed to 
break 22 more cell door windows with the j 
phone, and lit a huge fire out on the tier, 
causing the guards to put on gas masks to 
evacuate tire w hole tier. 

That led to our lockdown, but it didn't 
end the rebellion. Guys were still trying to] 
break more windows, trying to get out of j 
their cells, throwing stuff on the cops, I 
flooding cells (2 or 3 tiers at once), fight-! 
ing with the cops, getting gassed and beat 1 
up. This continued for about two days into I 
the lockdown, which lasted a week. j 
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It's no exaggeration lo say that for 
three weeks all we saw around here were 
goons in full riot gear, trving to restore 
law and order" in IMU. I Letter edited for 
length | 

— M L.. Shelton. WA 

The Check’s in the Mail 

Due to financial considerations, the 
recent killing of a NJ prison guard at 
Baysidc State Prison in Leesburg. New 
Jersey (resulting in five different NJ pris- 
ons being locked down. July 30. 1997). 
the recent nightstick attack on a pris- 
oner here at Trenton State Prison 
(morning of August 18. 1997). and the 
lunchtime attack (August 18) by pris- 
oners on guards in the Trenton State 
Prison center rotunda (major traffic area 
for prisoners and staff) using the rotund 
guards' nightsticks against them 
(guards), the resulting complete 
lockdown and search of the prison for 
eleven days and semi-lockdown/reduced 
prisoner movement as of the above date 
(September 7). I was not able to promptly 
renew my subscription, which will likely 
lead to an interruption in issues received. 

| Editor's Note: Don't let this hap- 
pen to you! Don’t wait for tlie last minute 
to renew. Save PLN both staff time and 
postage — and yourself a possible de- 
lav/interruption — by mailing in your 
PLN renewal at least four months in ad- 
vance. ] 

— D.S.. Trenton State Prison 

Fingers in the PIE 

I thought you might be interested 
in the Prison Industry Enhancement 
(PIE) program that was implemented at 
select Virginia prisons in 1997. The pro- 
gram allows the VDOC to contract 
outside of Virginia for prisoners to per- 
form labor at minimum wage. I worked 
in the program until I found out how the 
money was being allocated. I enclose a 
copy of my pay stub that shows this al- 
location [received by PLN but not 
reproduced here]. 

Prisoners in this PIE program re- 
ceive 25 percent of their gross pay; the 
DOC gets 25 percent: the Criminal Im- 
pact Compensation Fund gets 10 
percent; and the withholding tax is about 
8 percent. 

It is interesting to note they take 
only 10 percent for the victims compen- 
sation fund (the federal guidelines say 
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they can take out up to 20 percent lor 
this type of fund). I doubt the 10 percent 
will even pay the salaries of those bu- 
reaucrats who decide who is eligible to 
receive compensation. The money does 
not go to the victim of the prisoner work- 
ing in the PIE program. Instead it goes 
into a fund, and the bureaucrats sift 
through mounds of applications to de- 
cide who gets how much. 

In addition, if the prisoner has been 
court -ordered to pay alimony or child sup- 
port. then 20 percent is taken out for that 
purpose as well. If the prisoner has no 
court-ordered family support, the DOC 
automatically gets that money as addi- 
tional "room and board ". 

So. interestingly enough, the DOC 
manages to choose prisoners for the PIE 
program who do not have court-ordered 
family support, knowing that by doing so 
they will receive a bigger slice of the 
"PIE”. So it is easy to see how they de- 
cided on the name for this program. 
Anvway. as you will see from the enclosed 
documents. I made a total of $199.83 for 
42.07 hours. I received a net pay of$49.06 
and the DOC got a whopping $ 1 14.62. or 
57 percent of my gross pay. I could not. in 
good conscience, continue in a program 
which I felt was designed to facilitate me 
paying to keep myself in prison. 

— D. H.. Virginia 

Reaching the 
Breaking Point 

A guy was mad over having his let- 
ter rejected because his girlfriend said 
something [in the letter | about sex. He 
was also tired of being lied to about get- 
ting out of IMU [Intensive Management 
Unit, Washington state's version of a 23/ 
7 Control Unit]. 

So last week [just before Thanks- 
giving) he goes to the shower, breaks the 
lights out in the shower, breaks the door 
down somehow, and gets out on the tier 
where he commences to break lights, cell 
door windows, and [pries] door frames 
apart using a metal bar he tore off the 
shower. 

After this, he goes upstairs, stands 
on the railing, and breaks a hole in the 
false ceiling. Once he's done, he climbs 
up into the ceiling, breaks through the 
wall separating B-tier from A-tier. and 
breaks another hole into the false ceiling 
over there. 

Once he drops through [the hole in 
the ceiling] on A-tier. he proceeds to bust 
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things up over there as well. He passed 
the metal) bar into different cells so they 
could do the same. 

By this time there's a squad of 20 to 
30 guards in front of A- and B-tier. fully 
equipped with electric shields, clubs, gas 
masks, tear gas guns, and a mbber bullet 
gun. 

When they make the move to go in 
on him. he climbs back into the ceiling, 
goes over to C-tier. and breaks a hole in 
the false ceiling over there. Seeing this, 
the [goon] squad moves to C-tier;- guns 
and all. So he goes [through the ceiling] 
to the law library area and does the same 
thing over there. 

After this, he breaks up water pipes 
in the ceiling. So now’ we’ve got water 
raining down onto the tier. This w ent on 
for about four hours. 

Finally the guards got tired of wav- 
ing guns around. So they went to A-tier 
and fired into the ceiling with rubber bul- 
lets and tear gas. About 30 minutes later, 
he decides to give up. 

- M.L., Shelton. WA H 

Expert Assistance 
in 

* Transfers 

* Initial Federal 
Prison Placement 

* Parole Hearings 

* Administrative 
Remedies 

* Expert Witness 

H.R. COX, M.S. 
CORRECTIONS 
CONSULTANT 

P.O. Box 1551 

Weatherford, Texas 76086 
(817) 596-8457 
(No Collect Calls) 
FAX: (817) 594-7172 
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Publication Reviews 


Doing Life: Reflections of 
Men and Women Serving 
Life Sentences. 
Portraits and Interviews 

by Howard Zehr 

Book Review by Dan Pens 

What does it mean to face a life 
prison sentence? That question holds 
a unique meaning in Pennsylvania, 
where more than 3,000 men and 
women are doing life. In Pennsylva- 
nia the only way out of a life sentence 
is commutation, and those are exceed- 
ingly rare. A PA lifer is six times more 
likely to die in prison than to ever get 
out alive. 

Zehr gained access to lifers in sev- 
eral PA prisons. He interviewed and 
photographed about 70 men and 
women for this book. The reason 9 As 
Zehr states in the book's brief forward. 
"We tend not to see victims or offend- 
ers as real people.... Offenders are 
faceless enemies who embody our 
worst fears.” 

Zehr invited the lifers he inter- 
viewed to choose street clothes to wear, 
then photographed them against a neu- 
tral background with their eyes 
engaged by the camera. The result? 
Readers of this book cannot help but 
view the subjects as real people — not 
the faceless enemy. 

I found the interviews unremark- 
able. Maybe I am jaded by the thought 
that ‘Tve heard it all before.” The pho- 
tography, however, is striking and 
powerful. The book is attractive and 
the printing is of high quality. 

I recommend this book, not so 
much for those closely involved with 
prisons, but for those who have never 
seen a prison and have nothing but the 
"faceless enemy” stereotype with 
which to guide their image of who pris- 
oners are. 

How ard Zehr is a professor of So- 
ciology and Restorative Justice at 
Eastern Mennonite University. He was 
instrumental in developing the first 


Victim Offender Reconciliation Pro- 
gram (VORP) in the U.S. 

Dr. Zehr offers a brief conceptual 
outline of "restorative justice” in the 
book's forward and afterward. Read- 
ers who find this topic of interest are 
encouraged to read Changing Lenses . 
one of Zchr's earlier books. 

Doing Life. ISBN 1-56148-203- 
X. is available for $15.95 from: Good 
Books: 3510 Old Philadelphia Pike. 
PO Box 419. Intercourse, PA 17534- 
0419. 

BJS Reports on 
Sentencing and 
Imprisonment 

The Bureau of Justice Statistics 
(BJS) released two reports that may 
interest PLN readers: Prisoners in 
1996 (NCJ 164619, June 1997) and 
Felony Sentences in the United States. 
1994 (NCJ 165149. July 1997). 

The report on prisoners provides 
state-bv-state (and federal) prison 
population statistics through year-end 
1996. Highlights: 

* During 1996. the number of fe- 
male prisoners rose by 9. 1 percent, 
nearly double the 4.7 percent increase 
of male prisoners. 

* California (147.712). Texas 
( 132,383), and the federal BOP 
(105.544) together held l in every' 3 
U.S. prisoners. 

* On December 31, 1996, 1 in ev- 
ery 118 men and 1 in every 1.818 
women were under the jurisdiction of 
state or federal correctional authori- 
ties. 

* In 1996, the number of state and 
federal prisoners increased by 5 per- 
cent. lower than the 6.8 percent 
growth rate in 1995 and below the 
annual average growth rate of 8. 1 per- 
cent since 1985. 

The report on felony sentences re- 
veals a stark difference between how 
felony convictions are disposed of by 
state and federal courts. Unlike the re- 
port on prisoners, this one does not 


offer a statc-by-siate breakdown on j 
sentencing figures. It combines all J 
states into one category and compares 1 
that figure with federal sentencing 1 
statistics. I 

The breakdown falls along cat- j 
egorv of crimes and how they are 1 
treated differently by state and federal I 
courts. And this is where some sur- I 
prising data are presented. Despite the I 
general belief that federal courts are 
in the forefront of the vaunted "War j 
on Drugs”, according to this report, j 
83 percent of all state felons convicted j 
of drug offenses were sent to prison, j 
compared with only 34 percent of per- J 
sons convicted of federal drug 
charges. This figure, however, com-1 
bines both possession and trafficking, j 
When broken down by those] 
sub-categories, only 48 percent of] 
those conv icted of state drug traffick-j 
ing charges were imprisoned, w hile 84 j 
percent of federal drug traffickers re- 
ceived prison sentences. j 

One highlight of this report is the ] 
revealing statistics on the differences; 
between state and federal sentencing! 
practices in all categories of crimes.! 
One of these differences is in the! 
amount prison time expected to be! 
served. The mean prison sentence for! 
"all offenses” imposed by state courts 
in 1994 was 71 months, in federall 
courts it was 80 months. However, the 
amount of time expected to be served! 
differs greatly: 29 months (or 41 pern 
cent of the sentence imposed) for state) 
felons, compared to 68 months (85) 
percent) for federal felons. 

These (and many other useful re- 
ports) are available free by calling the 
National Archive of Criminal Justice 
Data at the University of Michigan! 
1-800-999-0960. The reports and dat£ 
are also available on the Internet at :j 
http://www.ojp.uadoj.gov/bjs/ [a link 
to this and many other criminal jus) 
tice related Internet websites can bs 
found on PLN ' s home pagej 
www.prisonlegalnews.org] 

Both reports can also be orderec 
by mail from: BJS Clearinghouse: P.O 
Box 179, Dept. BJS-236; Annapoli: 
Junction, MD 20701-0179. ■ 
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Peruvian Lawyers Arrested 


B etween November 18-21, 1997, 
in Lima. Pern, agents of the Pe- 
ruvian political police. DINCOTE. 
arrested lawyers Ernesto Messa Delgado. 
Carlos Gamcro Quispc, Luis Ramon 
Landaurc and Teodoro Bendezu Mon- 
tes. The arrestees' family members said 
they were given no reason for the arrests 
and noted that the detentions occurred 
after the lawyers had complained of 
‘’strange break-ins" at their law offices. 

Attorney Diego Obrcgon Palacios, 
representing the detained attorneys, said 
that his colleagues were part of a list of 
more than 200 Peruvian lawyers who are 
being investigated by DINCOTE for 
“ties to terrorism’' and who may be ar- 
rested in the near future. Obregon said 
the detained lawyers were being accused 
of acts of terrorism, apology for terror- 
ism and treason to the fatherland, even 
though police had made no public state- 
ment concerning the charges. Obregon 
said their arrest was due to their defense 
of accused members of the Communist 
Party of Peru (PCP, AKA the “Shining 
Path"), and that they were being held 
for interrogation about the PCP. 

All four arrested lawyers are mem- 
bers of the Association of Democratic 
Lawy ers (ADL). In order to practice law- 
in Peru one must be a member of the 
Bar Association. The ADL is composed 
of progressive lawyers who frequently 
represent citizens accused of political 
offenses. [For further information on the 
ADL see: “Peru's Lawyers: A High Risk 
Profession." PLN, Aug. 1994.] The ADL 
has paid a heavy price under the dicta- 
torship of Alberto Fujimori: more than 
40 of its lawyer members are imprisoned 
for lengthy terms of incarceration for the 
"crime" of representing defendants ac- 
cused of political offenses. Those are the 
lucky ones. Dozens more have been 
murdered or “disappeared" by govern- 
ment security forces. 

The Peruvian court system offers 
nothing in the wav of due process pro- 
tection to political defendants. The 
accused usually learns of the charges 
against them when they appear in court. 
Trials take place before military tribu- 
nals of hooded, anonymous military 
judges. Prosecutors are also hooded and 
anonymous. Clients are not allowed to 


consult with their lawyers, if they have 
one. before the proceedings. Defense law- 
yers are powerless to present any ty pe of 
meaningful defense, there arc no wit- 
nesses to cross examine, no jury 7 to sway, 
no evidence to examine. “Trials" are con- 
cluded in a matter of hours, with life 
sentences being the usual result. The role 
of ADL lawyers under these circum- 
stances has been to essentially bear 
witness to the railroading of those ac- 
cused of political crimes. 

ADL lawyers who arrive in court 
prepared to try to defend their clients 
don't know if they w ill ever leave again 
as free citizens. When PCP chairman 
Abimaei Guzman was placed on trial for 
“treason," his lawyer, ADL president Dr. 
Alfredo Crespo Bragary ac. was prohib- 
ited from mounting any type of defense. 
When Guzman's trial concluded a few 
hours later. Dr. Crespo was arrested and 
charged with treason for representing 
Guzman. Dr. Crespo is now serving a 
sentence of life imprisonment. The Pe- 
ruvian government seeks to attribute the 
alleged crime of the client to their attor- 
ney. The equivalent to this practice is an 
American lawyer who represents a cli- 
ent charged with robbery being charged 
for the same crime as the client. Despite 
this abysmal, and dangerous, situation 
ADL members continue to represent citi- 
zens accused of political offenses. 

In addition to extremely harsh prison 
conditions, which the government has 
openly admitted have the purpose of en- 
suring no one can surv ive a life sentence, 
the armed forces of Peru have carried out 
large scale massacres of political prison- 
ers, including ADL members. [ PLN , 
June. 1996 and September. 1992] Politi- 
cal prisoners in Peru are also denied the 
right to counsel after they are convicted 
in the anonymous military courts. 
Guzman, for example, has been denied 
all communication and contact with the 
outside world, including any visits from 
his doctor or his current lawyer, former 
National Lawy ers Guild President Peter 
Erlinder. 

The current arrest of ADL lawyers 
is seen as a "rounding up of the usual 
suspects" in the government's ongoing, 
and unsuccessful, attempt to crush the 
PCP. Having declared the PCP “de- 


stroyed" several times in the past few 
years the Peruvian government is faced 
with an embarrassing resurgence of PCP 
activity. By targeting ADL members the 
government hopes to intimidate the le- 
gal profession into refusing to represent 
those accused of political offenses, es- 
sentially leaving no witnesses to the 
travesty' of justice that passes for a "le- 
gal sy stem" in Peru. 

To protest the arrest of the ADL law- 
yers write: 

Ambassador Ricardo Luna 
Embassy of Pern 
1700 Massachusetts Ave. N.W. 
Washington D C. 20036 
Tele: (202) 833-9860 
For more information on the revo- 
lution in Peru contact: 

USA/PRP Friendship Association 
304 Main Ave. Box 185 
Norwalk, CT 0685 1 
Website: www.blythe.org/mlm | 


Corrections 

— Tm-the January issue of PLN , 

Aon page 4. we reviewed the 
16-page report, "Education as Crime 
Prevention: Providing Education to 
Prisoners". At the end of the review 
we provided an incorrect address 
and telephone number for ordering 
copies of the report. 

Just before we went to press, 
The Center moved, hence the ad- 
dress change. As far as the telephone 
number? Well, we just got it wrong. 
So, to order copies of the 16-page 
report, "Education as Crime Preven- 
tion", please call or write: 

The Center on Crime, Commu- 
nities & Culture; 400 West 59 Street, 
Third Floor; New York, NY 1001 
(212) 548-0600 [No collect calls, 
please] 

In the February 7 , 1998, issue of 
PLN we reported that a federal court 
in Spokane, WA, had struck down 
as unconstitutional the ban on PLN 
based on its mailing classification. 
The ruling has been published. The 
cite is: Miniken v, Walter , 978 F. 
Supp. 1356 (ED WA 1997). ■ 
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I n my last column, I began a dis- 
cussion of summary judgment 
motions in prison eases, which I continue 
in this column. In prison cases, summary 
judgment motions are often made by de- 
fendants to try to get judgment without the 
need to go through a trial. Under Federal 
Rule of Civil Procedure 56 (“Rule 56"). 
summary judgment will be granted if 
“there is no genuine issue as to any mate- 
rial fact and the moving party is entitled 
to judgment as a matter of law." (Empha- 
sis mine.) In the last column. I discussed 
what summary judgment is. the role of 
discovery in summary' judgment proceed- 
ings. and how to determine what me the 
material facts. In this column, l first dis- 
cuss the legal standards that are used to 
decide summary judgment motions and 
then, in the context of the legal standards, 
discuss what a “genuine issue" is. and talk 
about how to show there are “genuine is- 
sues of material fact"" sufficient to defeat a 
summaxy judgment motion. 

Legal Standards For Deciding 
Summary Judgment Motions 

Summary judgment, as it is written 
into Rule 56, is not supposed to be the same 
as a tried; rather, it is supposed to be a 
procedure by which the judge can decide 
whether a trial is necessary'. So, in decid- 
ing a summary judgment motion, the court 
is not supposed to do things that a tried 
judge or jury does, such as figuring out 
who is telling the truth or resolving fac- 
tual disputes. Instead, the court on a 
summary' judgment motion is deciding 
whether a reasonable fact-finder at trial — 
die trial jury, or the judge in a non-jury 
trial — could give a verdict in favor of the 
nonmoving party. The U.S. Supreme 
Court has stated these requirements as fol- 
lows; 

‘The inquiry' performed is the thresh- 
old inquiry of determining w hether there 
is the need for a trial — whether, in other 
words, there are any genuine factual is- 
sues that properly can be resolved only by 
a finder of fact because they may reason- 
ably be resolved in favor of either party . 

*\..[T]his standard mirrors the stan- 
dard for directed verdict under Federal 
Rule of Civil Procedure 50(a). which is 
that the trial judge must direct a verdict if. 


Pro Se Tips and Tactics 

By John Miilgley 

under the governing law. there can be but 
one reasonable conclusion as to the 
verdict. .If reasonable minds could differ 
about the import of the evidence, however, 
a verdict should not be directed." 

Anderson v. Liberty Lobby Inc .. 477 
U.S. 242.250-251 (1986). Anderson goes 
on to say. however, that this means that 
there must be more than just “some evi- 
dence:" The question for the judge is “not 
whether there is literally no ev idence, but 
whether there is any upon which a jury 
could properly proceed to rind a verdict for 
the party" who opposes summary judg- 
ment. 

A crucial legal standard for anyone 
opposing summary judgment to know and 
cite is that in ruling on a summary judg- 
ment motion, the judge must view the 
nonmoving party 's evidence — your evi- 
dence if you are the plaintiff responding to 
the defendant 's summary judgment motion 
— in the light most favorable to you: “The 
evidence of the nonmovant is to be believed, 
and all justifiable inferences are to be drawn 
in his favor.'’ Anderson , 477 U.S. at 255. 

This does not mean, however, that 
the judge must agree with every tiling you 
say or give you a trial just because you say 
there are genuine issues. There must be 
admissible ev idence available before the 
judge can apply tire above standards. I dis- 
cuss how to produce this evidence below. 

What Are “Genuine Issues” Of 
Material Fact Sufficient To Avoid 
Summary Judgment? 

As shown in the last column, a “ma- 
terial fact" is a fact that relates directly to 
an essential element of a claim or defense. 

If the defendant files a summary judgment 
motion against you. you can demonstrate 
diat there are “genuine issues" of material 
fact by showing, under the legal standards 
discussed above, that as to each material 
fact, a trial jury or judge could find in your 
favor at trial. 

It is very' important to note, however 
that you can not) ust rely on your complaint 
to show the existence of genuine issues. 
See die last two sentences of Rule 56(e). 
You must be able to bring forward evidence 
from depositions, interrogatory' answers, 
declarations, admissions, etc. That evi- 
dence could in some cases be your own 


testimony, but it must be evidence, not just j 
your complaint or your own statements that j 
you think you have a claim. 

In addition, if you are the plaintiff, j 
there must be genuine issues (or undisputed j 
evidence in your favor) as to every essen- 
ti<il element of your claim for you to avoid 
summary judgment. There will not be a 1 
trial if the defendant can show diat the evi- I 
dence is not genuinely in dispute — and j 
favors the defense — as to even one of the j 
elements, for a simple reason: If there is 
no genuine issue as to one of die elements, j 
there is no reason to have a trial because 
die plaintiff could not win. For example, j 
in making a claim of denial of access to 
the courts, it is now reqiured dial you show ; 
that you were hindered in your efforts to | 
pursue a legal claim. Lewis v. Casey, 116 1 
S.Ct. 2174 (1996). If you do not have j 
enough evidence to permit a juiy to find 
this element, you will lose a summary judg- ! 
ment motion no matter how strong your j 
evidence is on the other elements. 

The Process For j 

Establishing Genuine Issues I 

The Supreme Court a few years ago 
clarified die summary judgment process 
as it relates to determining “genuine is- 
sues." The court did so in a w'ay that 
favored defendants by making summary 
judgment easier to get in federal court than j 
before. The case in which diis happened 
is Celotex Carp. v. Catrett. 477 U.S. 317] 
(1986). and it must be understood by any- 
one who is defending against a summary ] 
judgment motion. 

In Celotex , die court held that a de- 
fendant making a summary' judgment 
modon in federal court can win merely bv j 
showing diat the diere is no evidence in 
die record that supports one or more of the 
essendal elements of the plaintiff's claim. 
The court said that defendants are not re- 
quired to put forward evidence negating 
the plaintiff’s claims (as some federal 
courts previously thought), but could:] 
merely rely on an die absence of evidence 
of an essendal element that die plaintiff 
must prove to win at trial. 

What diis means is that, after a rea* 
sonable dme to do discovery' (see my last 
column), a defendant can file a summary 
judgment modon saying diat there is no 
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evidence in the record to support an es- 
sential part of your claim. For example, 
in a prison medical care case, you must 
show '‘deliberate indifference to a serious 
medical need" in order to win. The de- 
fendant could move for summary judgment 
saving that there is no evidence of "delib- 
erate indifference ." Unless you could point 
to something in the depositions, answers 
to interrogatories, or materials already in 
the record that would be enough to allow 
a judge or jury' to find deliberate indiffer- 
ence. then you would have to produce 
evidence of deliberate indifference in re- 
sponse to die motion. If you didn't, then 
summary' judgment would probably be 
granted. 

To create a genuine issue, you must 
present evidence that, if put in the proper 
form, will be admissible at trial although 
it does not have to be in admissible form 
at the time of the summary judgment mo- 
tion. Celotex , 477 U.S. at 324. What this 
means is that you can present affidavits or 
dec lira tions in response to a summary 
judgment motion, so long as those are on 
"personal knowledge." mauling that the 
person making the declaration would be 
able to testify to these facts at trial. The 
affidavit or declaration would not be ad- 
missible at trial but the person could testify 
to the dungs they said in their affidavit, so 
long as diey have personal knowledge. In 
contrast, you cannot successfully present 
affidavits that contain, for example, hear- 
say that would be inadmissible at trial; the 
person making the affidavit must have seen 
or heard what she or he swears to. 

You can rely on circumstantial evi- 
dence in trying to defeat a summary' 
judgment motion, but it must be strong 
enough to allow a jury to find the fact you 
are dying to prove. On some issues, such 
as state of mind, circumstantial evidence 
is often all you can come up with: It is 
rare for defendants to admit tiiev have 
been, for example, "deliberately indiffer- 
ent" to medical needs; you will have to 
rely on evidence of defendants' actions and 
words that you claim add up to "deliber- 
ate indifference." But you will have to 
show more than your own belief that you 
were mistreated; evidence from which a 
jury could infer deliberate indifference is 
required. 

This process, as defined by the Su- 
preme Court in Celotex , creates a number 
of problems for plaintiffs. The most glar- 
ing problem is that it allow s defendants to 
sit back and just say "you can't prove it." 
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while the plaintiff has to reveal much of 
his or her evidence in order to defeat sum- 
mary judgment Thus, even if the 
defendant docsn h w i n t lie sumnrary -judg- 
ment motion, they have had the benefit of 
a great discov ery dev ice, one that rev eals 
their opponent's theories and strategics for 
how to prove the case. Therefore, when 
you respond to a summary judgment mo- 
tion. y ou arc faced w ith a difficult dilemma: 
You don't want to let the other side know 
all you've got and how you plan to put it 
together, but if you leave something out 
summary judgment might be granted. You 
will have to use your best judgment on this, 
but it is not particularly wise to leave some- 
thing important out of a summary judgment 
response. 

Another problem, especially for pris- 
oners. is the need to gather evidence on 
somewhat short notice. Most federal dis- 
tricts have time limits within which to 
respond to summary judgment motions, 
often just 2-3 weeks. As I discussed in my 
last column, if there hasn't been enough 
time to do proper discovery, you may be 
able to get consideration of the motion put 
off under See Rule 56(0. However, i f there 
has been time to do discovery; then you will 
hav e to respond to the summary judgment 
motion within the time given by the local 
rules. Therefore, it is important to be as 
prepared as possible to present evidence on 
short notice. 

One very helpful wav to respond to a 
summary judgment motion in a prison case 
is to use the defendants' own documents 
(or statements defendants make in their 
pleadings). If documents are written by 
the defendants, they are not hearsay under 
the rules; they are admissible at trial as 
admissions by the defendants (assuming 
you can show they are authentic). If you 
have memos or letters written by defendants 
that tend to prove parts of your case, espe- 
cially on difficult-to-prove matters like state 
of mind (for example, "deliberate indiffer- 
ence"), they can be extremely helpful in 
defatting a summary* judgment motion. 

This highlights again, as dis- 
cussed in more detail in the last column, 
tlie need to do early discovery. If you have, 
as is permitted by the discov ery rules, asked 
the defendants in a Request For Produc- 
tion of Documents for all the documents 
they have relating to your claims, y ou will 
have increased your chances of defeating 
their summary judgment motion. 

Summary judgment is a complicated 
subject which cannot be fully covered in 
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(lie space 1 have had. I have tried in this 
column and the last one to give you an 
outline of what you face in responding to 
-summary judgment motions. However, 
each case is unique, and this general over- 
view is not intended to prov ide specific 
adv ice for your particular case. ■ 

[Jonh Midglcy is a skiff attorney at Co- 
lumbia Legal Services in Tacoma. WA] 

California Irradiates 
Prison Visitors 

T he California Department of 
Corrections (CDC) has installed 
nine high-tech X-ray scanners in six pris- 
ons and has plans to install them 
throughout the 3 3 -prison system. The de- 
vices, based on "back-scatter" X-ray 
technology; me used to search visitors. The 
machine produces a crude image of visi- 
tors' bodies without their clothing. 

"I think it's absolutely outrageous." 
said Sacramento attorney Rita Barker, who 
regularly visits San Quentin. "You know- 
how careful doctors and dentists are about 
X-rays; they don't kike them unnecessar- 
ily. For the state to subject us to this is 
unconscionable " 

Nicoiet Imaging Systems, which 
makes the "Secure 1000", says it can de- 
tect nonmetallic objects such as concealed 
money, syringes, narcotics, and ceramic 
explosives. The machines, which sell for 
$116,000 each, are safe. The company 
maintains the machines are safe, claiming 
the amount of radiation exposure is equiva- j 
lent "to being alive 14 minutes on the 
planet." 

Radiation experts from the state De- 
partment of Health have inspected the 
devices in San Diego, where they are ) 
manufactured, but say they need to further 
study tlie design and operation of the equip- j 
ment before reaching any conclusions. 

The same devices were tested in North 
Carolina prisons in a pilot program that] 
ended in October. 1997. 

"We wouldn't use it on our staff be- 
cause it is very intrusive," said Capt | 
Marshall Hudson, coordinator of the pilot 
project at Central Prison in Raleigh, North] 
Carolina. "If a female stood in front of it, 
it would show her bra, her panty line; 
[with] a male it w ould show just about ev- 
erything he'sgot. We didn't like it... it may 
have worked as a deterrent. . . but [it] is a 
very expensive deterrent." j 

Source: Corrections Digest | 
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BOP Porn Ban Held Unconstitutional 


I n the March. 1997. issue of PLN 
we reported the September 30, 
1996. enactment of the “Ensign 
Amendment." named after its author 
Nevada congressman John Ensign 
(R). The law was enacted as a rider to 
the federal government's massive bud- 
get bill. No hearings or debate were 
held by congress nor was a commit- 
tee report issued before the law was 
enacted. 

In its entirety the Ensign Amend- 
ment states: ‘"None of the funds made 
available in this act to the federal Bu- 
reau of Prisons may be used to 
distribute or make available any com- 
mercially published information or 
material to a prisoner when it is made 
known to a federal official hav ing au- 
thority to obligate or expend such 
funds that such information is sexu- 
ally explicit or features nudity/' Pub. 
Law No. 104-208. § 614. lio Stat. 
3009 (Sep. 30. 1996). 

At the time PLN predicted that the 
law would be struck down as uncon- 
stitutional. On August 12, 1997, U.S. 
district court judge Stanley Sporkin. 
in the District of Columbia, did just 
that, holding that the Ensign Amend- 
ment violated the first amendment. 
The suit was brought by three BOP 
prisoners. Joseph Amatel, Lee Moore 
and Daniel Levitan and three pub- 
lisher plaintiffs. Playboy Enterprises. 
General Media Communications 
(publisher of Penthouse) and the Pe- 
riodical and Book Association of 
America. The court granted the plain- 
tiffs permanent injunctive relief 
enjoining enforcement of the Ensign 
Amendment. 

The court discussed the back- 
ground of BOP censorship rules, 
codified at 28 C.F.R. § 540.71 and 
noted the supreme court had upheld 
the rule's constitutionality in 
Thornburgh v. Abbot , 490 U.S. 401 
(1989). The BOP rules had previously 
held that sexually explicit hetero- 
sexual material would ‘"ordinarily be 
admitted" and does not allow wardens 
to create lists of banned publications; 
each individual issue has to be re- 
viewed by the warden before it is 
censored. After the Ensign Amend- 
ment was enacted the BOP issued an 


interim rule. 28 C.F.R. § 540.72. to 
implement the Amendment. 

The federal government argued 
that the Ensign Amendment was a le- 
gitimate penological interest for the 
BOP because it allegedly furthered 
prisoner rehabilitation. The court 
flatly rejected this argument. “In face 
of the legislative history behind the 
Ensign Amendment and the plain lan- 
guage of the amendment, this court 
concludes that distinctions on the ba- 
sis of content were not drawn solely 
with a view to the implications for re- 
habilitation. Rather, the Ensign 
Amendment is a content based stat- 
ute with a sole focus on the sexual 
nature of the publications it seeks to 
prohibit." 

“The Ensign Amendment on its 
Lice does exactly what the 1979 regu- 
lations did not do: it restricts 
materials based solelv on sexual con- 


P layboy Suit Not Frivo- 
lous: In an unpublished 
ruling the court of appeals for the 
ninth circuit held that a federal 
court in Spokane, Washington, 
erred when it dismissed as frivolous 
a law suit by prisoner Mark LaRue 
challenging the censorship of his 
subscription to Playboy . In his com- 
plaint LaRue alleged that his first 
and fourteenth amendment rights 
were violated when Washington 
prison officials confiscated his Play- 
boy magazine under its ban on 
sexually explicit materials. [See Nov. 
1997. PLN for the background on 
recent censorship in Washington 
state prisons.] LaRue also claimed 
the policy was arbitrarily enforced. 

The appeals court held this was 
sufficient to state a claim under 42 
U.S.C. § 1983. The case was re- 
manded to the district court for 
further proceedings. Readers should 
note this is not a ruling on the mer- 
its and, as an unpublished ruling, 
cannot be cited as precedent. See: 
LaRue v. Blodgett , 1997 WL 


torn Nothing in the statute or its his- 
tory indicates any finding by congress, 
or even a belief on its part, that pro- 
hibition of sexually explicit materials 
or those featuring nudity would have 
furthered rehabilitative goals in a 
manner that prohibition of other ma- 
terials would not. 

“Looking first to the legislative 
history, the sponsors could not have 
been more plain in their intent. They 
believed that restricting sexually ex- 
plicit materials would make prisons 
more punitive. Regardless of the merit 
of this argument as a matter of fact, it 
is clear that as a matter of law, any 
such concerns cannot be addressed 
without considering the legitimate 
first amendment rights of prisoners." 

The court held that the BOP's at- 
tempt to define the statute through 
regulation only emphasized the 
“non-neutral" nature of the statute as 


412542 (9th Cir. WA). Case No. 
96-35658. 

WSP Mail Rules Upheld: Jo- 
seph Allen filed suit challenging 
various aspects of the mail policy at 
the Washington State Penitentiary. 
After filing suit Alien did no discov- 
ery and when the defendants moved 
for summaiy judgment he did not 1 
bother responding. Not surprisingly, j 
the court ruled against Allen. Surpris- 
ingly, the court decided to publish its 
ruling and establish a precedent. On 
the DOCs uncontested motion the 
court upheld a WSP ban on catalogs, 
sexually explicit materials, loose post- 
age stamps, personal letters to and 
from Allen describing homosexual 
activity' and books of stamps without 
Allen’s name and DOC number on 
them. See: Allen vTWood, 97CTF. Supp. 

824 (ED WA 1997). 

Washington readers should note 
that the DOC’s ban on sexually ex- 
plicit material is being challenged 
in the ACLU sponsored suit Human- 
ists of Washington v. Lehman. See: 

PLN , Nov 1997. ■ 
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BOP Ban (Continued) 


Struggle at Folsom 

by W. Wisely 


it banned Playboy and Penthouse but 
allowed the Sports Illustrated Swim- 
su i t fss ue and the 1 7 c tori a s Se c re t 
catalog. “If rehabilitation was the 
content neutral goal of the Ensign 
Amendment, then presumably it 
would ban all non rehabilitative pub- 
lications. If anything, the distinction 
drawn by the new program statement 
further emphasizes the non neutral 
nature of the Ensign Amendment.' 1 
The court expressed its doubts that the 
law' would pass constitutional muster, 
even if it were constitutional, because 
the censored materials were not re- 
quired to be “obscene" or even 
“pornographic." 

“It is of concern to this court 
that this law ignores the history of 
careful and time tested regulation 
and replaces it with a hastily drafted 
statute tagged on to a massive bud- 
get bill. It is clear that this 
amendment had nothing to do with 
budgetary concerns. The cost of 
monitoring materials, returning 
them to their publishers and mail- 
ing out notifications, clearly exceeds 
the de minimis cost of simply dis- 
tributing publications. It is also 
clear that the Amendment was 
passed with little consideration of 
its consequences." 

“Because the court finds that the 
Ensign Amendment is not 'neutral/ 
the court holds, pursuant to Turner 
v. Safely , Supra, that it is facially vio- 
lative of the First Amendment. 
Accordingly, the court declares the 
Ensign Amendment unconstitu- 
tional, and grants plaintiffs 1 motion 
for permanent injunctive relief.” The 
court ordered the defendants, '‘their 
officers, agents, serv ants, employees 
and attorneys, and those persons in 
active concert or participation with 
them w ho receive actual notice of the 
order by personal service or other- 
wise. * be PERMANENTLY 
ENJOINED from enforcing section 
614 of the Omnibus Appropriations 
Act of 1997, Pub.L. No. 104-208. § 
614, 110 Stat. 3009 (Sep. 30, 
1996)(the ‘Ensign Amendment. 1 ). 
See: Am ate l v. Reno , F. Supp. 365 (D 
DC 1997). ■ 


O n August 1 1. 1997. almost 400 
prisoners in California's New 
Folsom prison staged a one-day work 
strike to protest continuing elimina- 
tion of privileges and programs. Six 
members of the Men's Advisory Com- 
mittee were placed in administrative 
segregation, suspected of leading the 
strike. 

“The [prisoners] were rather frus- 
trated with things occurring to them 
in general." said Lt. Jay Schievelbein. 
a prison spokesperson. Schievelbein 
said the strike was apparently 
prompted by a statewide prison regu- 
lation prohibiting prisoners from 
wearing personal blue jeans, gray 
tee-shirts, and athletic shoes to visits. 
Prisoners are now forced to wear only 
state-issued denim pants, chambray 
shirts, and brown work boots. 

Although seemingly inconsequen- 
tial. this is just one of many 
restrictions the Department has im- 
posed or plans including a ban on 
weigh-lifting. family visits, rehabili- 
tation programs, vocational training, 
packages from home, and canteen. 

“The [prisoners] in that facility 
have been a little bit uneasy with the 
taking of some of the things back from 
the prisoners." Schievelbein said. 
“This was a thing that broke the 
camel's back. 11 The strike was the first 
known since a work stoppage by hun- 
dreds of prisoners at the maximum 
security prison in Lancaster, Califor- 
nia. two years ago. The one-week 
strike there was in response to the ban 
on family visits for most of the state's 
155.000 prisoners. 

Guards fired tear gas on three oc- 
casions on prisoners who refused to 
lock up on the administrative segre- 
gation yard in September of 1997. 
Schievelbein said the sit-down strikes 
in segregation were probably related 
to the earlier work stoppage. 

“There was one [prisoner] from 
the strike, from the [Men's Advisory' 
Committee], who was a very vocal 
leader from out on the yard, 11 he said. 
"That might have had something to do 
with it. They had a list of complaints 
they wanted addressed. [The com- 


plaints! ranged from food condiments 
they wanted placed in their lunches 
to additional items for the canteen 
list." 

The MAC at New Folsom's C Fa- 
cilitv distributed a list to state 
lawmakers, reporters, and others, de- 
tailing the programs and privileges 
the Department has banned or 
planned to ban. The MAC pointed out 
that all the targeted programs and 
privileges were begun to reduce vio- 
lence in prison, and that they believe 
the Department intends to spark a new 
wave of violence inside in order to 
justify getting more tax dollars from 
the Legislature. 

In one sit-down strike, nine pris- 
oners refused to leave the small 
concrete segregation exercise yard for 
seven hours before guards fired tear 
gas at them. In another, a dozen pris- 
oners stood off guards for nearly five 
hours before being gassed. On the 
third occasion, seventeen prisoners 
refused to leave the yard. 

While the sit-down strikes were 
going on, prisoners in 56 segregation 
cells covered their windows with toi- 
let paper to prevent guards from 
conducting the count. When special 
teams of guards w earing bullet-proof 
vests, helmets with visors, steel-toed 
boots, and carry ing plastic shields at- 
tempted to forcibly extract prisoners 
from their cells, they found eveiy door 
tied shut with sheets, and the floors j 
slick with water and soap. j 

Prison authorities said 38 prison- j 
ers were transferred from segregation ] 
at New Folsom to the Security Hous- 
ing Units at Pelican Bay and Corcoran ] 
prisons as a result of the incidents be- 
tween September 10-13. | 


IN FACT 

More than 116,000 women i 
are imprisoned in the U S. Over 
80 percent were convicted of | 
non-violent offenses. More than 5 1 

million children nationally have a I 
parent under criminal justice su- I] 
pervision. 1 
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Spanish Speaking Prisoners Entitled to Interpreters 


I n a wide ranging and extensive 
ruling a federal court in the Dis- 
trict of Columbia held that by failing 
to provide interpreters to non English 
speaking Hispanic prisoners the DOC 
violated the plaintiffs' eighth and four- 
teenth amendment rights. As the first 
published ruling in a class action suit 
involving language discrimination 
against prisoners, this opinion war- 
rants study by detention facility 
administrators as well as those who 
assist Limited English Proficiency 
(LEP) prisoners. 

The DC DOC has about 9.000 
prisoners in its custody. 188, or 2%, of 
whom are Hispanic. Eighty percent of 
the Hispanic prisoners have LEP and 
cannot function effectively in English 
on a daily basis. The number of His- 
panic prisoners is expected to rise. The 
prisoners are spread out among eight 
prisons operated by the DC DOC. The 
prisoners claimed that they were not 
provided with interpreters for disci- 
plinary parole and classification 
hearings; medical interviews; religious 
services; programs and educational 
classes or any other prison activity. 

A 1991 study by the DOC identi- 
fied substantial areas of liability 
involving LEP Latino prisoners and 
recommended remedial measures. De- 
spite ample knowledge of its 
shortcomings in this area the DC DOC 
took no steps to resolve the problems 
until shortly before trial. Identified 
deficiencies included a failure to trans- 
late policies into Spanish; failure to 
distribute the few policies that were 
translated; failing to recruit bilingual 
staff; failing to provide interpreters, 
etc. 

The court painted a picture of in- 
competence, indifference — and 
ineptitude on the part of the DC DOC 
with regards to LEP prisoners. “While 
the defendant offered evidence regard- 
ing a flurry of activity within the 
Department of Corrections in the 
weeks prior to trial. The record as a 
whole establishes that these meager 
steps, taken five years after the district 
was placed on notice of the underlying 
problems, were nothing more than a 
weak attempt to shield its deliberate 


indifference from judicial scrutiny once 
it became clear that this case was go- 
ing to trial. In any event, the court has 
no confidence that these actions, taken 
on the eve of trial, were sincere at- 
tempts to deal with the violations of 
LEP Hispanic inmates' constitutional 
rights.” 

After a five day bench trial, where 
it heard extensive testimony from pris- 
oners. DOC officials and numerous 
expert witnesses. The court ruled in the 
plaintiffs' favor on the following is- 
sues: 

Medical and Mental Health 
Care: The court found that a lack of 
interpreters or bilingual staff violated 
the plaintiffs’ eighth amendment rights 
because “the defendant's actual (not 
written) policies and practices were the 
moving force denying Hispanic pris- 
oners adequate medical treatment and 
placing them at substantial risk of se- 
rious harm." The court rejected the 
DOC’s argument that it was not liable 
because no LEP prisoners had died yet 
due to inadequate medical care. The 
court listed numerous examples of LEP 
prisoners being unable to access medi- 
cal care or treatment or counseling. An 
LEP prisoner who tested positive for 
the HIV virus was informed of the test 
results “by a monolingual English 
speaking physician who simply told 
him. 'positivo.' without providing fur- 
ther counseling.” 

“Hispanic inmates have been, and 
are being, placed at substantial risk of 
serious harm due to structural deficien- 
cies in the defendant’s medical care 
system. These deficiencies include, at 
the core, the inmate’s inability to com- 
municate their medical problems 
because of the defendant’s failure to 
provided-sufficient bilingual staff or 
qualified translators for medical care 
encounters.... The plaintiffs have been 
forced to communicate through sign 
language, broken English or untrained, 
ineffective interpreters.” The court 
noted that language barriers between 
doctor and patient can lead to misdi- 
agnoses and, continued for a long 
period of time, can contribute to un- 
constitutional deficiencies in medical 
care. The use of guards, prisoners and 


untrained staff to interpret was “grossly 
inappropriate, dangerously inadequate 
and violates prisoners' rights to pri- 
vacy in their mental health infor- 
mation." 

The court held that with only two 
bilingual medical care providers and 
one bilingual mental health care pro- 
vider, “the defendant employs 
insufficient bilingual staff to service 
150 LEP Hispanic inmates spread 
among eight institutions.” Inadequate 
medical staffing violates the constitu- 
tion. 

“Systemic failures in the area of 
mental health care includes the fail- 
ure to make necessary and appropriate 
treatment available to Hispanic pris- 
oners; the failure to monitor properly 
Hispanic inmates who receive mental 
health care to ensure continuity of 
treatment; and the failure to obtain 
informed consent prior to the admin- 
istration of psychiatric medication. 
Finally, the evidence at trial firmly es- 
tablished that the defendant knowingly 
disregarded the substantial risk of se- 
rious harm to the plaintiff class.” 

Hearings: 'The defendant’s fail- 
ure to provide qualified interpreters at 
disciplinary hearings and parole hear- 
ings is an affront to due process. If due 
process means anythfng“at all, it pro-) 
vides constitutional protection of the 
right to participate meaningfully ini 
critical proceedings. For due process] 
to be satisfied in the prison setting, an 
inmate must be provided notice of 
charges, must have the right to call wit- 
nesses and present evidence on his or 
her behalf, and the inmate must be pro- 
vided with written findings... For this] 
procedural regime to be meaningful it 
should be obvious that the prisoner] 
must be able to understand the proceed-] 
ings and participate on his or her ow n 
behalf. Non English speaking prison- 
ers who are not provided with qualified] 
interpreters at any of these critical] 
stages of the discipline proceedings or 
during parole proceedings are denied 
due process of law.” 

‘'Unless Spanish speaking inmates 
understand and can communicate with 
the hearing board. They are being dei 
nied the due process protections 
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Interpreters (Continued) 

guaranteed in Wolff. Therefore, we find 
that due process requires that Spanish 
speaking inmates who cannot read and 
understand English must be given no* 
tice and statements in Spanish or 
provided with a translator. Who should 
be present at the hearing in any case." 

The court held that parole hear- 
ings also required interpreters. The 
court found the DOC’s practice of 
translating documents into Spanish 
and providing interpreters to be "at 
best, haphazard." This failure violated 
the plaintiffs’ due process rights. 

The plaintiffs withdrew their ac- 
cess to the court claims after the 
supreme court decided Lewis v. Casey , 
116 S. Ct. 2 174 (1996). The court ruled 
against the plaintiffs on their religious 
claims, finding there was no evidence 
the lack of interpreters was designed 
to intentionally interfere with religious 
worship. The court held that even 
though no LEP prisoner had ever re- 
ceived good time credits because they 
were unable to participate in educa- 
tional programs due to the language 
barrier, there was no equal protection 
violation because there is no constitu- 
tional right to good time credits or 
rehabilitation programs. The court 
held that even though many DC DOC 


staff members used racially derogatory 
names against Hispanic prisoners, this 
did not rise to a level of official dis- 
crimination Likewise, the court 
dismissed plaintiffs’ claims of being 
confined in a '"racially hostile environ- 
ment" where the plaintiffs showed a 
disproportionate number of physical 
attacks inflicted on them. The court 
found this proved only that prisons 
were dangerous places. 

The court ordered the defendants to 
file a remedial plan to resolve the con- 
stitutional violations found by the court. 
The court stated that it would order ap- 
propriate relief under 18 U.S.C. § 3626 
of the Prison Litigation Reform Act. See: 
Franklin v. District of Columbia* 960 F. 
Supp. 394 (D DC 1997). 

Other cases involving the need for 
interpreters to LEP prisoners ar q Acevedo 
v. Forcinto , 820 F. Supp. 886 (D Nd 
1993) [PLN, Oct. 1993] which held jail 
officials must provide interpreters to as- 
sist LEP prisoners in gaining access to 
the courts. In Anderson v. County of 
Kern . 45 F.3d 13 10 (9th Cir. 1995) [PLN* 
Oct. 1995] the court held that transla- 
tors must be provided to LEP prisoners 
seeking medical care. 

In the December, 1995. issue of PLN 
we reported the unpublished settlement 
in Lopez v. Rive land* C93-1030WD, a 
lawsuit filed in federal court in Seattle 
which challenged the Washington DOC’s 


failure to provide interpreters and simi- 
lar serv ices for Hispanic LEP prisoners. 
(The suit was initially filed on behalf of 
eight Hispanic LEP prisoners by PLN 
editors Paul Wright and Ed Mead.) That 
settlement is the most comprehensive ap- 
proach to challenging the lack of services 
for LEP pnsoners. As the number of LEP 
prisoners rises this ty pe of litigation will 
probably increase as well. Detention fa- 
cilities can limit their liability by 
providing translators on their own. be- 
fore they are sued, or doing as the 
Washington DOC did and settling the 
case early on rather than go through a 
full blown trial as the DC DOC did in 
Franklin. H 


Send Us Your News 

The editors of PLN rely on you to 
send us the news. We can’t report 
something if we don’t know about it. 
Send PLN your prison-related: news- 
paper clippings (include the name and 
date of the paper), unpublished court 
rulings, DOC memos, academic stud- 
ies. copies of state legislation, etc. 

Send the news items to PLN ' s 
editors, addresses listed on page two. 
Do not send monetary donations to 
PLN ' s editors. All donations should 
be addressed separately to PLN ' s Se- 
attle office. 


Punch and Jurists-The Straight Dope 

Why do so many prisoners and their lawyers read Punch and Jurists ? Because Punch and Jurisis gives the straight dope on 
the state of Federal criminal law. Each week Punch and Jurists summarizes and analyzes the important, trend-setting Federal cases and 
lets you know which arguments are winners and which are losers - and why, in plain, understandable English. And thanks to our extensive 
case law data base, Punch and Jurists places each decision in context so you can use it and win. 

j 

But that's not all! If you have access to a computer, you can subscribe to our Internet Package for approximately $3.00 per week and 
have instant access to our huge data base and library of criminal law research materials. Included are links to the full-text decisions, Surveys 
of cases on varied topics as sentencing, prosecutorial misconduct, search and seizure, the drug laws and the gun laws. You can kiss 
goodbye time-consuming trips to the library and copying costs. Everything you need will, literally, be at your fingertips at our Internet site 

at: http://www.fedcrimlaw.com 

Punch and Jurists is all you'll ever need for victory*. But don't take our word for it, see for yourself! Send us a check for $3.00 to 
cover shipping and handling costs, and we'll mail you a free copy. Prisoners can send stamps, cash or money orders. 

* "Through reading Punch and Jurists I cut 11 > Bars off my sentence and now I'm free" Raphael Garay, Bronx, NY 


Punch and Jurists, Ltd. 
Tel: (21 2) 765-9695 


P.O. Box 246 • Peter Cooper Station 
E-Mail:punchjur@emedia.net 


New York, NY 10276-0246 
Fax: (212) 765-6456 
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Attorney Fee Award in 
Smoking Suit Affirmed 

T he court of appeals for the 
eighth circuit affirmed an 
award of $11.299. 17 in attorney fees to 
a prisoner who sued over being exposed 
to Environmental Tobacco Smoke (ETS. 
AKA second hand smoke). In the De- 
cember. 1996. issue of PIS we reported 
Heaver v. Clarke . 933 F. Supp. 831 (D 
NE 1996). George Weaver, a Nebraska 
state prisoner, filed suit claiming that 
prison officials were violating his eighth 
amendment rights by exposing him to 
ETS. a known carcinogen. The eighth 
circuit held that the defendant prison 
officials were not entitled to qualified 
immunity for their actions, see Weaver 
v. Clarke . 45 F.3d 1253 (8th Cir. 
1995)[PL.Y, Aug. 1 995 ] . On remand 
from the court of appeals, the district 
court denied Weaver's motion for a pre- 
liminary injunction but set a schedule for 
discovery; an evidentiary' hearing and a 
hearing for Weaver's motion for a per- 
manent injunction on the ETS issue. 

Shortly thereafter, Nebraska DOC 
director Harold Clarke announced a ban 
on all smoking within DOC buildings. 
Clarke stated that "Pending inmate liti- 
gation, both locally and nationally on the 
issue of second hand smoke are concerns 
that must be addressed." Because of the 
smoking ban. the district court granted 
summary judgment to prison officials, 
finding that Weaver had obtained all the 
prospective relief he wanted. The district 
court also held that Weaver was the "pre- 
vailing party” for the purpose of an 
award of attorney fees. The court 
awarded Weaver $ 1 1,299 in attorney fees 
and costs for expenses incurred after the 
remand from the eighth circuit. 

The court of appeals affirmed the 
low er court ruling in a brief opinion. The 
court noted that in Jensen v. Clarke , 94 
F.3d 1191 (8th Cir. \996)[PLN. Dec. 
1996] it had rejected the argument by 
Nebraska prison officials that the elev- 
enth amendment prohibits the award of 
attorney fee against the state and that 42 
U.S.C. § 1997(e) of the Prison Litiga- 
tion Reform Act could be applied 


retroactively to reduce an award of at- 
torney fees where the work was 
performed before the PLRA's enactment. 

The court held the district court did 
not err in finding Weaver was the pre- 
vailing party for fee award purposes 
because his lawsuit played a "catalyst” 
role in the smoking ban's implementa- 
tion. 

The court rejected Weaver's cross 
appeal that prison officials had been de- 
1 iberately indifferent to his serious 
medical needs and that the lower court 
had erred in not awarding all attorney 
fees and costs sought by Weaver in the 
lower court. See: Weaver v Clarke . 120 
F.3d 852 (8th Cir. 1997). 

Court Questions PLRA IFP 
Provisions 

I n a rare voice of dissent to the 
PLRA's filing fee provisions. 
Judge Reynolds of the U.S. district court 
in Wisconsin, described the filing fee re- 
quirements of the Prison Litigation 
Reform Act, then summed it up. 

"This provision is mean spirited and 
unnecessary. In forma pauperis is fun- 
damental to our nation's beliefs that 
justice is blind; that money is no prereq- 
uisite to access to the courts; that a 
litigant's claim — not is social status — 
determines how his cause will fare in the 
courts. To require prisoners to pay some 
sort of filing fee while non prisoner 
indigents pay nothing undermines these 
vital principles.... Finally, this new leg- 
islation forgets that in forma pauperis 
litigation has historically been a vital 
source of law enforcing, defining, and 
upholding the basic freedoms that define 
our nation. 

"Certainly, many believe prisoner 
suits are out of control, and that this pro- 
vision is a necessary response. Without 
it. the argument goes, prisoners have no 
incentive to refrain from bringing silly 
claims wholly w ithout merit, as do other 
litigants. Identifying a problem, however, 
does not. in and of itself justify' any solu- 
tion. no matter how impractical, unjust, 
and counterproductive. 


"On one hand, the filing fee is un- 
likely to have a significant impact on 
prisoner litigation because the fee is col- 
lected in minimal installments. On the 
other hand, the administration costs in- 
volved are likely to well exceed any 
benefit either the courts, the tax payers, 
or the prisons may incur. For example, 
the costs of administering the ongoing 
financial relationship between the clerk's 
office and the prisoner litigant, in terms 
of postage, record keeping, and account- 
ing. will be substantial. 

"Congress has passed a law that is 
unlikely to achieve its stated goals, costs 
the supposed beneficiaries more than it 
benefits them, and is a departure from 
the nation's traditional view of justice. 
Nevertheless, the court is bound to fol- 
low the law, no matter how ineffective, 
mean spirited or unjust." See; Luedtke 
v. Gudmanson , 971 F. Supp. 1263 (ED 
WI 1997). ■ 


California Prison Focus 

Prison Focus is the 
quarterly publication of j 
California Prison Focus, a i 
nonprofit organization j 
that works with and on 
behalf of prisoners in j 
California's control units, j 
Each issue contains re- j 
ports on Pelican Bay State j 
Prison, Corcoran State j 
Prison, Valley State Prison I 
for Women and other pris- j 
ons. Other sections j 
include Current News, Le- 
gal Desk, Resources and j 
Book Reviews. 

Subscription member- 
ships are $20 /year, 
general; $5/year for pris- 
oners; free for California 
SHU prisoners. Send $1 or 
equivalent in stamps for 
sample copy: Prison Fo- 
cus, 2489 Mission #28, 
San Francisco, CA 94110; 
(415) 452-3359. 
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AZ Jail’s Discriminatory Treatment of Muslims Requires Trial 


T he court of appeals for the ninth 
circuit held that a district court 
erred when it granted summary ‘judgment 
to jail officials regarding claims of dis- 
criminatory' treatment by a Muslim jail 
prisoner. Benjamin Freeman was held in 
the Maricopa county jail in Arizona for 
nine months. Freeman, a practicing 
Muslim, Filed suit claiming he was pre- 
vented from attending weekly Jumah 
services. Freeman also claimed that only 
Muslim prisoners were shackled and 
handcuffed on their way to religious ser- 
vices, required to sign attendance sheets, 
be subjected to abusive slurs by jail offi- 
cials and not given a 10-15 minute notice 
before services ended. Prisoners of other 
religious faiths were not subjected to 
these practices. The district court granted 
the defendants summary judgment and 
dismissed the suit. 

The court of appeals affirmed in 
part, reversed in part and remanded. 
Freeman had originally filed suit under 
the Religious Freedom Restoration Act 
(RFRA). 42 U.S.C. § 200()bb. which was 
struck down as unconstitutional in City 
of Boerne v. Flores . 117 S.Ct. 2157 
(1997)[PAiV, Sep. 1997]. The RFRA 
standard was more favorable to prisoner 
litigants. 

The appeals court proceeded to ana- 
lyze Freeman's claims under the 
prc-RFRA standard of O ’ Lone v. Estate 
ofShabazz . 482 U.S. 342, 107 S.Ct. 2400 
(1987). %n order to establish a free ex- 


ercise violation. Freeman must show the 
defendants burdened the practice of his 
religion, by preventing him from engag- 
ing in conduct mandated by his faith, 
without any justification reasonably re- 
lated to legitimate penological 
interests.... In determining whether the 
challenged conduct was reasonable, the 
court should consider several factors such 
as whether the regulation has a logical 
connection with a legitimate government 
interest, whether alternative means ex- 
ist to exercise the asserted right, and the 
impact that accommodation of the 
prisoner's right would have on prison 
resources."' ~ 

The court found that genuine issues 
of material fact were in dispute, preclud- 
ing summary judgment, as to whether 
Freeman was actually prevented from 
attending religious services. This re- 
quired a trial to resolve. 

The court affirmed dismissal of 
Freeman's claims with regards to being 
shackled, required to sign in and being 
denied notice the services were ending. 
The court held that none of these allega- 
tions placed a substantial burden on 
Freeman’s free exercise of religion as 
they did not prevent him from partici- 
pating in the mandates of his religion. 

Turning to Freeman's equal protec- 
tion claims, the court noted “Prisoners 
enjoy religious freedom and equal protec- 
tion of die law subject to restnetions and 
limitations necessitated by legitimate pe- 


nological interests. .. The constitution's 
equal protection guarantee ensures that 
prison officials cannot discriminate 
against particular religions. .. To prevail 
on an equal protection claim, a plaintiff' 
in a section 1983 claim must show that 
officials intentionally acted in a discrimi- 
natory manner." The court held that 
Freeman had established a genuine issue 
of material fact, requiring a trial, as to 
whether he was given a reasonable op- 
portunity to pursue his faith, compared 
to other prisoners at the jail, by being de- 
nied access to religious services and being 
shackled to and from the services. 

Freeman presented affidavits that 
only Muslims were prevented from at- 
tending religious services when jail 
guards refused to open their cells. Free- 
man also presented affidavits that only 
Muslim prisoners were shackled when 
taken to religious services. The court held 
this evidence was sufficient to raise a 
genuine issue of material fact requiring a 
trial. The case was remanded for further 
proceedings and a trial. See: Freeman v. 
Arnaio. 125 F. 3d 732 1 0th Cir. 1997). 

When PLN reported City of Boerne 
and the demise of the RFRA. we noted 
that free exercise of religion claims 
would continue under the first amend- 
ment. as they had before the RFRA. 
While this is not a ruling on the merits 
it does show that it's possible to with- 
stand summary 7 judgment under the O ’ 
Lone standard. | 


Arizona Court Fee Law Upheld 


federal district court in Ari- 
ona upheld the constitution- 
ality of a state statute that requires 
prisoners to pay the full filing fee in 
state court actions they initiate. The 
Arizona legislature enacted A.R.S. § 
12-306(c) and A.R.S. § 12-302(B) 
which eliminates the waiver of filing 
fees in all state court actions, except 
dissolution of marriage and child sup- 
port cases, brought by state prisoners. 
Instead, prisoner plaintiffs must pay an 
initial filing fee of 20% of their prison 
trust fund account and 20% of their ac- 
counts monthly balance each month 
thereafter until the fee is paid in full. 
The Arizona statutes are almost identi- 
cal to the filing fee provisions of the 
federal Prison Litigation Reform Act 
(PLRA). In a footnote the court ob- 


served that the PLRA was modeled on 
the Arizona statutes at issue in this law- 
suit and both were drafted by Arizona 
Attorney General Grant Woods. 

Arizona prisoners filed a class ac- 
tion lawsuit challenging the 
constitutionality of the Arizona laws, 
claiming they violated their right of ac- 
cess to the courts and equal protection 
of the law. The court rejected both 
claims. 

The court held that because the stat- 
utes do not prevent prisoners actually 
filing a lawsuit, they just have to pay the 
filing fees, there is no burden on their 
right of court access. Roller v. Gunn . 107 
F.3d 227 (4th Cir. 1997) and Hampton v. 
Hobbs , 106 F.3d 1281 (6th Cir. 1997) 
both upheld the filing fee provisions of 
the PLRA and the court relied on those 


cases to uphold the Arizona statutes in 
this case. The court noted that prior to 
the PLRA courts had upheld collecting 
partial filing fees from prisoners. See: 
Lumber t v. Illinois DOC \ 827 F.2d 257 
(7th Cir. 1987). The court characterized 
the situation as one where prisoners need 
to decide whether vindicating their rights 
in court is more important than buying 
"peanuts and candy'’ from the prison 
commissary'. 

The court found there was no equal 
protection violation because neither pris- 
oners nor indigents are a suspect class; 
for fourteenth amendment purposes and 
the laws were rationally related to a le- 
gitimate governmental interest, namely 
reducing the amount of litigation filed] 
by prisoners. See: Beckv. Symington , 972| 
F. Supp. 532 (D AZ 1997). ■ 
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Slavery in South Carolina 

by Dan Pens 


W hat is the difference between 
a good slave and a bad slave? 
The South Carolina Department of Cor- 
rections (SCDC) knows: Good slaves 
“continue to work and stay out of 
trouble". 

Below is the full text of a memoran- 
dum addressed to the South Carolina 
“inmate population" and signed by 
SCDC Director Michael W. Moore: 

On January 20 , 1998, changes will 
be made in inmate pay. You will continue 
to receive your inmate pay as long as 
you are working on a job. However, if 
you are in lock-up or unemployed on this 
date, you will not be paid for the rest of 
your sentence. 

Any new inmate entering the South 
Carolina Department of Corrections af- 
ter January 19, 1 998, will not be paid. 

On January 20, 1998, if you are a 
paid inmate, your pay will be frozen at 
your current pay. It will not increase af- 


ter that date. However, if you are found 
guilty of a major disciplinary or crimi- 
nal offense within SCDC, you will lose 
all of your pay for the rest of your time 
in prison. 

Again, your current pay will not be 
ajfected as long as you continue to work 
and stay out of trouble. A new policy will 
come out soon. Your questions will be 
answered when the new policy is pub- 
lished. 

Why not eliminate pay for all pris- 
oners effective on the same date? Well 
that would create one unified class of 
about 21,000 very unhappy slaves. 

By throwing a temporary bone to 
those prisoners who '"continue to work 
and stay out of trouble", the SCDC cre- 
ates one class of prisoners who might 
very' well be inclined to rebellion. And 
how better to control the volatility of the 
disaffected slaves than through the skill- 
ful manipulation of their peers? 


Those who remain in paying jobs 
after January 20, 1998, will most likely 
be quite eager to “continue to work and 
stay out of trouble". In fact, any kind of 
“trouble" popping off is the last thing 
these prisoners would want. ThevTl be 
sure to actively dampen any sparks of 
rebellion. I can see it now. “Hey; guys, 
what we all gotta do here is stay calm 
and not do anything stupid." 

Perhaps in a year or two, the SCDC 
will issue another memo announcing that 
pay for all prisoners will be terminated. 
Period. And what then? There will again 
be two classes of prisoners: 1) those who 
lost their pay a year or so before (and 
harbored a resentment for the paid pris- 
oners ever since) and 2) the '"let’s all stay 
calm" prisoners who toed the line, con- 
tinued to work and stayed out of trouble. 

Divide and conquer. Pure and 
simple. And you know' what? It'll prob- 
ably work. ■ 



TCI BREAKS "INMATE TELEPHONE SYSTEM" STRANGLEHOLD i 


C© TCI has pioneered a new concept to bring down the costs of 
inmate telephone calls. 

This service is called Billed Party Preference and allows 
inmates to make long distance calls from any prison in the 
U.S. at only 10C per minute, 24 — hours a day, 7 days a week. 

cJP By usingTCI’s services, inmates and their families can save 
at least 50% ! 

Various law firms across the country are signing-on with TCI 
for lower rates. 

CiP Call or write for a FREE brochure or to sign-up. 



Tele — Con, Inc. 

1 1 1 South Moody Avenue 
Tampa, Florida 33609 
(888) 2-Dial-A-Con 
(888) 234-2522 
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Ohio Death Row Uprising 


I n the November '97 PLX, we re- 
ported 'Tensions Rise in Ohio 
Prisons." Our coverage of the Septem- 
ber 5. 1 997 uprising on Ohio’s death row 
at the Mansfield Correctional Institution 
(MANCI) was based entirely on pub- 
lished press reports, and as such was 
woefully inadequate. PLN has since ob- 
tained several first-hand accounts, which 
we report here. 

At 5 p.m. on September 5 a pris- 
oner working as a porter overpowered a 
guard and took his keys. That guard and 
two others working in the area then fled. 
All of the pod cell doors were opened 
using the guard’s keys. 

There are conflicting reports about 
what happened next. One source says he 
saw two prisoners beating a third. An- 
other source said that "No one was doing 
anything" but just milling around and 
that guards could have come into the unit 
any time and peacefully regained con- 
trol. Not much else happened for five 
hours. 

Just before 10 p.m. about 60 high- 
way patrol cops and 50 prison guards 
stormed death row. One prisoner says 
he looked through the window of his 
cell and saw men in gas masks. Then 
came a loud banging like the firing of 
shotguns. A tear gas canister shot 
through his window, shattering the 
glass and causing minor cuts on his 


F ormer Grant Count}; West Vir- 
ginia. sheriff John Leatherman. 
39. was sentenced October 14, 1997, to 
six years in the state penitentiary on a 
civil rights count and one year in the 
county jail on a battery count. 
Leatherman pleaded no contest in a case 
where female jail detainees were forced 
into sex acts with law enforcement offi- 
cials. 

A former Petersburg, Grant County, 
city police officer, Rodney Weister, 27, 
was sentenced the same day to five years 
in prison for raping one female detainee 
four times. After sentencing, 
Leatherman and Weister were put in the 
Grant County holding facility where, 
later that night. Weister reportedly tried 
to hang himself. 


arms. He says at least five canisters of 
tear gas were shot into his cell. He tried 
to put his face up to the broken window 
to gel air. A guard sprayed liquid mace 
through the hole. 

Another prisoner reports essen- 
tially the same treatment: his cell door 
window shattering as tear gas canis- 
ters are fired in, try ing to get air at the 
window and being sprayed in the face 
with liquid mace. "Over the next 25 
minutes, the guards tossed in 13 can- 
isters of tear gas into our cell," one 
prisoner reported. 

"After an hour the guards came to 
our cell door, told us to strip to our un- 
derwear, then get up against the back 
wall. Then they burst into the cell, pulled 
us down to the ground on our stomachs 
and cuffed us. One guard stomped once 
on my head, once on my face, then stood 
on my face and ground his boot into it. 
while other guards stomped on my bare 
feet, legs and kicked me in the ribs, and 
another one knelt on mv back and 
sprayed a whole can of mace in my eyes 
and face, burning my skin until it actu- 
ally blistered." 

Details of this phase of the assault 
are fairly consistent. Prisoners report be- 
ing cuffed, maced, and severely beaten: 
One prisoner suffered a skull fractured and 
several broken ribs. At least seven pris- 
oners were injured seriously enough to 


A third defendant, former Grant 
County jail guard Estes Sites. 23. pleaded 
guilty to a bribery charge and was given 
a 1-vear suspended jail term and a $1,000 
fine. Sites allegedly forced a woman in 
his custody to perform oral sex. 

Weister had no official business at 
the jail, but sometimes went there w hen 
his friend Sites was working. He had been 
a Petersburg city policeman for about four 
months. According to state police inves- 
tigators, Weister was hired despite a 
police record for public intoxication and 
several other misdemeanors. 

The victims have lodged 
multinullion-dollar civil suits against the 
county' in federal court. 

Source: Charleston GazetteU 


require hospitalization. Most of the rest 
received little or no medical attention. 

The prisoners were taken to a main- 
tenance building, dressed in orange 
jumpsuits and laid on a bare cement j 
floor, still cuffed behind their backs. 
"They kept us there for five hours and j 
wouldn't let us go to the bathroom. Two 
prisoners urinated on themselves where j 
they lay." 

Meanwhile, guards rampaged 
through the death row pod. destroying 
prisoners' property. "The guards smashed | 
20 TV’s and as many radios." reports one j 
prisoner. He says he lost "60 embossed j 
envelopes. 7 legal pads, 4 bags of coffee, 

3 cans of tobacco... 2 pairs of running j 
shoes, a black sweat-suit, a fan. 15 music 
cassette tapes, a family photo album. 20 
writing pens, a bag full of personal let- 
ters..." Essentially all of his property' was 
smashed or confiscated. All 37 prisoners 
suffered similar property loss. 

As to the cause. Sonny Williams, a j 
former prisoner and coordinator of the 
Ohio Prisoners’ Rights Union said. T 
know from my contact with prisoners 
that it was the conditions on death row 
and the repression against the Lucasville 
Five that were the main reasons for the I 
uprising." : 

The Lucasville Five — George 
Skatzes, James Were, Jason Robb, Keith 
Lamar and Siddique Abdullah Hassan 
(formerly Carlos Sanders) — started a j 
hunger strike in 1996 to protest the isola- ! 
non and specific punishments focused on . 
them. There was another hunger strike, 
lasting for 30 days, in 1997. Little 
changed in the way of conditions, how - 
ever. especially the extra isolation and j 
punishment focused on the Lucasville [ 
Five. 

Williams summed up: "The prison- 
ers were demanding their constitutional 
and human rights, and the prison admin- 
istration ignored them and retaliated 
with more repression. I wasn't surprised j 
that this [rebellion! happened, because 
when pnsoners are oppressed and treated 
like animals, they’re gonna respond to 
get the word out about the conditions that j 
they re living in.” 

Sources: Revolutionary Worker . Against 
All Odds, Reader Mail. Skatzes/Lucasville 
Five Support Bulletin No. 6 I 
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Turning the Screws in California 

by W Wisely 


E ach year, the California Depart- 
ment of Corrections asks the 
Legislature for an ever-increasing piece 
of the state's tax pic based in part on 
claims that violence in the prison sys- 
tem is increasing. The truth is, violent 
incidents inside have been steadily de- 
clining the past decade, the legacy of 
incentives begun in the early 1970s. In 
the past few months the Department has 
quietly taken back many of those incen- 
tives. In what many believe is an attempt 
to spark violence inside in order to jus- 
tify a bigger budget, the Department is 
turning the screws on California's 
155.000 prisoners. 

On October 16. 1997. Gregory 
Harding. Chief Deputy Director of the 
Department of Corrections, issued a no- 
tice of change to the state's 
administrative regulations governing 
prisoner grooming standards. 
Prisoncrats intend to turn the clock back 
more than twenty years by prohibiting 
male prisoners from having hair longer 
than three inches. Facial hair would be 
limited to a trimmed mustache, no more 
than one-quarter of an inch from the cor- 
ner of the lips. 

Female prisoners would be allowed 
hair any length, but they will have to 
wear it up above the collar. Females will 
not be allowed to wear colored hair clips, 
beads, barrettes, or hair ties. Only clear 
nail polish will be allowed. The women 
will be allow ed one pair of “authorized" 
earrings, while male prisoners will be 
prohibited from wearing earrings or from 
having any body part pierced. A public 
hearing on the proposed regulation 
change was scheduled for December 12, 
1997. 

On July 21. 1997. the Department 
announced rule changes concerning law 
library services in prison. The Depart- 
ment intends to divert the entire $1 
million budget for the prison law library 
system for other uses. As law books be- 
come damaged, lost, or out of date they 
will not be replaced except w here neces- 
sary to assist a prisoner in filing ’initial 
pleadings" in a civil suit or criminal ap- 
peal. 

Initial pleadings are defined by the 
Department as a complaint and repiy in 


a civil suit, an opening brief and reply 
in a criminal appeal, and a petition and 
traverse in a habeas corpus action. Other 
pleadings, such as discovery, motions to 
compel discovery, opposition to motions 
to dismiss or for summary judgment, are 
not considered “initial pleadings." and 
therefore no law library resources will 
be allocated for prisoners to prepare such 
pleadings. 

Officially, prison administrators will 
only confirm the law library and groom- 
mg standard changes. Unofficially, 
however, they talk of even more restric- 
tions. “The weights are gone," says one 
administrator at Lancaster prison. “The 
Department is getting a lot of heat from 
outside agencies about suspects recently 
released from prison with muscular 
builds." the administrator explained. 

According to laundry staff, white 
jumpsuits have already been ordered. 
Beginning sometime next year, the De- 
partment will jettison some $14 million 
worth of prison blue shirts and denim 
pants, then spend an estimated $6 mil- 
lion more to purchase jumpsuits for the 
entire prison population. Staff members 
claim too much money is being lost by 
damaged clothing. However, they 
weren't able to explain how money was 
a significant factor when prisoners are 
charged for missing or damaged state 
clothing issued to them. 

Some of the other restrictions ru- 
mored to begin next year include 
prohibiting quarterly packages, limiting 
canteens to just soap, shampoo, and 
toothpaste, eliminating smoking, per- 
sonal televisions and radios. “It’s tit for 
tat," one sergeant said. "The victims 
arena running around lifting weights, 
eating three meals a day. wearing braids 
in their hair with their pants sagging 
And neither should the scum responsible 
for all the hurt." 

“For years the Department has ex- 
torted money from the Legislature by 
claiming violence is on the rise in our 
prisons. The truth is, violence has 
dropped off. This wave of restrictions is 
designed to return the system to the level 
of violence we saw in the early 1970s so 
the Department can get more money, 
plain and simpte. And they ’re making 


these changes without the knowledge of I 
state lawmakers," said Ann Sullivan, 1 
Legislative Liaison for FamilyNet. a 
statewide visitor advocacy group. 

In 1972, the Department abolished 
Riles requiring male prisoners to keep j 
their hair short and limiting them to a 
short mustache. The same year, former 
Governor Ronald Reagan started the 
family visiting program. Prisoners were 
allowed to buy their own small televi- | 
sions and radios. Regular visits were 
made a right by statute. Over the past 
few years, however, family visits have 
been taken from most prisoners, and j 
regular visits are a privilege rather than ! 
a right now. “Gee." Ms. Sullivan said, | 
“let's see, take back all the incentives that j 
helped reduce violence. What do you j 
suppose the result will be‘ ? " 

The word is beginning to spread j 
inside. Younger prisoners react with dis- 1 
belief “They ain't fixin' to cut my hair." j 
said a young lifer. Older cons remember 
the way things used to be. “I can't be- • 
lieve we're going to do this again," said j 
Red. a fifty something lifer at Lancaster, j 
“Didn't someone say Those xvho don't | 
learn from history are doomed to repeat j 
it’?" Yes, someone said that once. But, j 
they didn't have billions of dollars to j 
gain by increasing violence in prison. 
The history of California prisons seems 
ready to repeat itself As the signal for j 
yard recall blared. Red sat unmoving on j 
the curb, w ondering. Wondering whether j 
he'd be around after the turning of the j 
screws. H 


IN FACT 

About 10,000 people are 
falsely convicted of serious crimes 
each year in the U.S., according 
to the results of a study published 
in the book. Convicted But Inno- 
cent: Wrongful Conviction and 
Public Policy. One of the book’s 
authors, C. Ronald Huff, con- 
cludes that about 0.5 percent of 1 .9 
million convicted annually of se- 
rious crimes are actually innocent. 
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Tax Court Required to Assist in Witness Subpoena 


T he court of appeals for the ninth 
circuit held that a tax court's re- 
fusal to honor subpoenas filed by an 
indigent pro sc prisoner litigant, without 
prepayment of the witness and mileage 
fees, violated the prisoner 's right of ac- 
cess to the courts. Douglas Hadsell is an 
Oregon state prisoner. In 1992 the IRS 
commissioner assessed three notices of 
deficiency against Hadsell claiming that 
in three tax years he had failed to file 
timely tax returns and failed to pay the 
correct amount of taxes. The commis- 
sioner claimed Hadsell owed the IRS 
$13,000 in back taxes and penalties. 
Hadsell filed a petition in the U.S. Tax 
Court seeking a redetermination of the 
deficiencies and the court allowed him to 
proceed In Forma Pauperis (IFP). 

The trial took place in the Oregon 
State Penitentiary's board room (Hadsell's 
tax problems appear completely unrelated 
to any criminal activity). Before trial 
Hadsell petitioned the tax court to waive 
the witness and mileage fees required by 
tax court rules and allow him to subpoena 
three witnesses without payment of the 
necessary 7 fees as he was indigent as a re- 
sult of his imprisonment. The court 
denied the request and none of the wit- 
nesses showed up at the trial nor was any 
of the requested evidence produced. The 
court largely ruled against Hadsell who 
appealed. The ninth circuit held that the 


tax court's refusal to serve Hadsell's sub- 
poenas without payment of the fees 
violated his right of access to the courts. 

The court noted that in Tedder v. 
OdeL 890 F.2d 210 (9th Cir. 1989) it had 
held that 28 U.S.C. $ 1915, the IFP stat- 
ute. docs not allow courts to waive 
witness and mileage fees for subpoenas. 
Every circuit court to consider this issue 
has ruled likewise. [Readers should note 
that, as discussed below, indigent pris- 
oner litigants can obtain the prescence 
of witnesses at trial by requesting that 
the court call the witnesses as its own 
witnesses. See PLW Feb. 1994 “How to 
Secure the Attendance of Witnesses at 
Trial" by Paul Wright. Copies are avail- 
able for $5. | Hadsell did not question 
OdelV 

The court noted that while prisoners 
have a right of access to the courts under 
Bounds v. Smith . 430 U.S. 817, 97 S.Ct. 
1491 (1977). that right does not include 
“the right to a perfect trial in all respects." 
Thus, the constitution does not require the 
government to pay for witness fees, depo- 
sitions. etc., in civil cases. The court 
distinguished this case by holding that 
Hadsell did not have adequate alternatives 
to prove his claims at trial in the tax court 
with regards to tax records seized by po- 
lice, records Hadsell had subpoened to 
show he had properly filed his tax returns 
for the yetu*s in question. 


Sixth Circuit Discusses Habeas IFP 


The court of appeals for the sixth cir- 
cuit has outlined the procedures habeas 
corpus petitioners seeking In Forma 
Pauperis (IFP) status must follow. Every 7 
circuit to consider this issue has held that 
the Prison Litigation Reform Act's 
(PLRA) filing fee provisions do not ap- 
ply to indigent habeas corpus petitioners. 
Thus, habeas petitioners unable to pay the 
appeals court filing fee can seek leave to 
appeal without payment of the $105 fil- 
ing fee under Fed.R. App.P 24(a). 

Habeas petitioners can seek a waiver 
of die filing fees in the district court un- 
der 28 U.S.C. § 1915(a)(1). “By 
exempting § 2254 and § 2255 [the fed- 
eral habeas statutes in 28 U.S.C.] from 
the provisions of § 1915(b) and the three 
strikes provision of § 1915(g)... we pro- 
vide a prisoner the ability to seek § 2254 
and § 2255 relief as a pauper under § 


I915(a)( 1). This conclusion requires that 
the prisoner submit an affidavit of 
indigency in compliance with § 
1915(a)(1). However, a prisoner is not 
required to file a trust account statement 
because the information contained in the 
trust account is oniy necessary for die pay- 
ment formula of § 1915(b)... If die prisoner 
is a pauper, the district court may grant 
the prisoner pauper status and the case 
may proceed in forma pauperis on appeal 
after die district court has issued its judg- 
ment. The case must be processed in 
accordance with Fed.R. App.P 24(a). In 
addition.... die district court must certify 7 
any issue on appeal.” 

The court noted dial if prisoners attempt 
to style civil rights actions as habeas peti- 
tions the district courts must assess die 
PLRA filing fees. See: Kincade v. Sparkman . 
1 17 F.3d 949 (6th Cir. 1997). ■ 


“Without having to declare section 
1915 unconstitutional as applied to 
Hadsell the tax court could have at- 
tempted to acquire these records in at least 
two ways. By relying on Federal Rule of 
Ev idence 6 14(a) the court could have, on 
its own accord, called deteedve Menzies 
and ordered him to bring with him 
Hadsell's tax records that were still in the 
possession of the Newport police depart- 
ment. Rule 614(a) provides that a 'court 
may, on its own modon.. . call witnesses. ’ 
See tax Court Rule 143(a) (trials before 
tax court are to be conducted according 
to the rules of evidence applicable in 
United States district courts); United 
States Marshalls Service u Means , 74 1 
E:2d 1053; 1057-59 (8th Cir: 1984) (hold- 
ing that fees for witnesses called by a 
court's motion may be ordered advanced 
by the government as a party' and later 
taxed as 'costs'). Alternatively, it could 
have granted Hadsell a continuance with 
the suggestion that he seek the return of 
the documents directly from the city of 
Newport, either through administrative 
channels or an action in state court." 

“In a case such as this, where the 
court explicitly notes the lack of needed 
evidence and the plaintiff chums that just 
that evidence is available but beyond his 
reach due to his incarceration, the plain- 
tiff presents a serious question of 
meaningful access to the courts as de- 
scribed in Boddie and Bounds. If a waiver 
of witness fees were the only means by 
which Hadsell could obtain that evidence, 
the constitutionality 7 of section 1915 as 
applied to him would be at issue. Given 
the alternative remedies discussed above, 
however, we do not reach this constitu- 
tional question ” The tax court's decision 
was vacated and remanded for the tax 
court to consider its power to call the vvit- 
ness. bringing with him the documents 
Hadsell had requested, under Fed.R. Evid. 
614(a) or to continue the hearing to al- 
low Hadsell an opportunity 7 to obtain the 
documents directly. The court noted that 
tliis ruling does not limit the tax court's 
ability' to consider other methods of en- 
suring pro se prisoners' access to the 
courts. This ruling will be helpful to pris- 
oner litigants confronting the problem of 
producing witnesses and evidence in court 
in non tax cases. See: Hadsell v. Com- 
missioner, IRS . 107 F.3d 750 (9th Cir. 
1997). ■ 
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AZ In November. 1997, the state 
DOC announced that the construction of 
a 4. 150-bed prison complex at Gila 
Bend, a 200-bed juvenile prison at the 
same location and an 800-bed addition 
to a Yuma prison was $19 million over 
budget. The combined projects were sup- 
posed to cost $190.5 million but cost 
overruns have already added at least 10% 
to the initial estimate. 

Brazil: On December 27. 1997. po- 
lice shot and killed 9 unarmed prisoners 
that had surrendered after a botched hos- 
tage-taking escape attempt at the prison 
of Fortaleza. 

Brazil On December 30, 1997, 
prisoners at the Sorocaba prison seized 
699 visitors as hostages after a botched 
escape attempt led to a shoot-out. The 
hostage-taking began when 15 prison- 
ers dressed as women attempted to leave 
with visitors. Guards recognized the dis- 
guised prisoners and opened fire, killing 
an escapee and a woman visitor. The re- 
maining escapees then took 699 visitors 
and 17 guards hostage. On January 1. 
1998, the hostage-taking ended when riot 
police stormed the prison, injuring 4 
policemen and 10 prisoners. Designed 
to hold 500 prisoners. Sorocaba held 900 
at the time of the incident. 

CA; On December 2, 1997. Mark 
Philyaw, a security guard jailed for out- 
standing traffic warrants was beat to 
death by jail guards in the Los Angeles 
county jail after he refused to bend over 
for a strip search. Philyaw's family hired 
the law firm of Johnnie Cochran to rep- 
resent them. Carl Douglas, a lawy er with 
the firm, said he wanted to know how a 
naked, unarmed man could die in cus- 
tody. 

CA: On September 26, 1997, Ne- 
vada county sheriff’s deputy Bobby 
Rutledge pleaded not guilty to 12 charges 
of rape, attempted rape and conducting 
unlawful strip searches. Six female jail 
prisoners were Rutledge's victims. As a 
jail guard Rutledge lacked legal author- 
ity 7 to strip search female prisoners. 

LA: Former Urbandale police officer 
James Trimble was sentenced to two 
years probation, a $1,000 fine and 100 
hours of community service after being 
convicted of stealing seven ounces of 
methamphetamine from the police 
department's evidence locker. Prior to his 
arrest Trimble headed the city’s Drug 
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News in Brief: 

Abuse and Resistance program and acted 
as a liaison between police and school 
officials. Trimble was arrested after be- 
ing pulled over at 4 AM, a search of his 
vehicle revealed methamphetamines. 
marijuana. LSD, cocaine and sexually 
explicit videos and photos. Police said 
Trimble "had a batten operated sexual 
device inserted in his body" when ar- 
rested. As part of his community senice 
Trimble was ordered to tell schoolchil- 
dren about the dangers of drugs. 
Apparently the judge did not consider 
whether anyone would want Trimble 
speaking to their children, about any- 
thing. 

Ml: A rising prison population and 
legislative refusal to fund new prison 
construction led DOC director Kenneth 
McGinnis to announce on November 14. 
1997, that the state would send up to 
2,000 prisoners out of the state until new 
prisons are built. The first batch of 50 
state prisoners were sent to federal pris- 
ons in December. 

MT: Freeman militants held in the 
Billings jail since they ended their 81 
day standoff with the' FBI in 1996 have 
encouraged other jail prisoners to repre- 
sent themselves in criminal proceedings. 
- relying. on a bizarre rambling of legal 
"theories." District judge Diana Barz 
said They're contaminating our good 
criminals." 

Northern Ireland: On December 
27. 1997. Loyalist Volunteer Force death 
squad leader Billy Wright was shot and 
killed in the Maze prison by three pris- 
oner members of the socialist Irish 
National Liberation Army. 

NY: On December 16, 1997, prison 
guard David Jemmott was sentenced to 
five years probation after pleading guilty 
to kidnapping his three children from 
their mother as part of a custody dis- 
pute. 

NY: On November 6, 1997, Attica 
prisoner Frank Guilloty was shot in the 
hand by prison guards after he allegedly 
attacked another prisoners with a home- 
made knife. 

OH: On October 22, 1997, 

Mansfield Correctional Institution pris- 
oner Augusta Cassana was questioned in 
the stabbing death of his cellmate, Walter 
Hardy, in their cell the day before. 

OH: On October 31, 1997, a state 
jury' refused to award damages to pris- 
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oner Claude E. Smith 111, who mistak- f 
only had his healthy prostate removed, j 
Smith's medical records were confused 
w ith those of prisoner Claude A. Smith 
who had prostate cancer Smith III 
claimed that after his surgery he lost i 
bladder control and the ability to main- 1 
tain an erection. The jury ruled in favor I 
of Dr. Jeffrey York, who carried out the I 
surgery, finding that while he was neg- J 
ligent he was not responsible for Smith 
Ill's injury. Smith III settled his claims j 
against the Ohio DOC for $30,000 and j 
the Ohio State University Medical Cen- 
ter for $20,000. 

Rwanda: On December 3, 1997. 1 
400 Hutu rebels attacked a prison in 1 
Rwerere and freed 103 prisoners await- 1 
ing trial for their role in the 1994 j 
slaughter of 500,000 people. 

Pakistan: On December 27, 1997. 1 
five members of Guardians of the Friends j 
of the Prophet, an armed Muslim party, I 
escaped from a prison in Ghazi Khan af- j 
ter an accomplice blinded a guard bv 1 
throwing chili pepper in his face. The I 
escape occm red during a visit by eight J 
offer group members, who also used au- j 
tomatic weapons to assist in their 1 
comrades escape. Four guards w 7 ere in- j 
jured in the shoot-out and escape. j 

TX: On July 29, 1997, Jimmy 1 
Billingsley a former guard at the Terrant 1 
County Community Corrections Facility I 
was charged with sexually assaulting one j 
female prisoner and exposing himself to 1 
another. The facility IB operated by Cor- 1 
rectional Serv ices Corporation, a private 1 
company. After being charged. Billingsley I 
fled the area and arrest warrants were is- 1 
sued. |j 

TX: On October 2 1, 1997, Colorado 1 
City prisoners Humberto Paura and Frank j 
Ramirez were sentenced to 25 years im- j 
prisonment after pleading guilty to j 
murdering prisoner Rene Guerra at the j 
Wallace Unit in 1995. j 

TX: On September 26. 1997, a fed- j 
eral grand Jury indicted federal prison j 
guard Darren Humphries, on charges of j 
aggravated sexual assault. Humphries, a j 
Bureau of Prisons guard at the FCI ;| 

VA: In September. 1997 a distur-1 
bance at the Greenville Correctional 1 
Institution in Jarratt left one unidentified j 
pnsoner dead and four other prisoners and j 
two guards injured. No reason w as given 1 
for the altercation. | j 
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Ad Seg May Require Due Process 


T he court of appeals for the sec- 
ond circuit held that a district 
court wrongly concluded that admin- 
istrative segregation (ad seg). in and 
of itself, docs not violate due process. 
The court held prisoner plaintiffs must 
be given an opportunity to develop a 
factual record for their ad seg claims. 

Emmeth Sealey is a New York 
state prisoner who was infracted for 
fighting, assault and weapons posses- 
sion. At a disciplinary hearing Sealey 
was found not guilty but on the basis 
of confidential information he was 
placed in ad seg as an alleged threat 
to prison safety and security. Sealey 
was provided with an ad seg hearing 
where he requested, and was denied, 
w itnesses. Sealey administratively ap- 
pealed. and Donald Selsky. the NY 
DOCS director of special housing and 
prisoner discipline, reversed the find- 
ing and ordered a new hearing. Sealey 
was again sentenced to ad seg after 
which he filed suit claiming his right 
to due process was violated by the de- 

Snitch Jacketing States 

A federal district court in New 
York held that a prison guard 
calling a prisoner a snitch with the in- 
tention of causing the prisoner harm by 
other prisoners states a claim for viola- 
tion of the eighth amendment. Anthony 
Watson, a New York state prison, filed 
suit claiming a guard told prisoners he 
was a snitch, after which he was attacked 
by another prisoner and had his throat 
slashed while another guard looked on 
and did nothing. 

The defendants moved to dismiss 
Watson’s complaint, which the court 
granted in part and denied in part. The 
court dismissed, without prejudice, 
Watson’s claims against the prison war- 
den and captain, holding that Watson’s 
letter of complaint to the warden about 
being called a snitch was insufficient to 
establish supervisory liability. 

In Farmer v. Brennan, 5 1 1 U S. 825, 
114 S.Ct. 1970 (1994) [PLh\ July 1994] 
the supreme court held prison officials 
can be held liable under the eighth 
amendment if they know a prisoner faces 
a substantial risk of harm and disregard 
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mal of w itnesses. The district court dis- 
missed the suit holding that under 
Sand in v. Connor , 515 US. 472, 115 
S.Ct. 2293 (1995) Sealey had no due 
process right not to be placed in ad seg. 
See: Sealev v*. Gil trier . 857 F. Supp. 2 14 
(ND NY 1995). 

The court of appeals affirmed in 
part, reversed in part and remanded. 
The court held the supervisory officials 
w ere properly dismissed for lack of per- 
sonal involvement. - - ..... 

"As a result of Sarutin, a prisoner 
has a liberty interest only if the depri- 
vation of which he complains is 
atypical and significant and the state 
has created the interest by statute or 
regulation.'’ The court noted that in 
Brooks v. Di Fast . 112 F.3d 46, 49 (2nd 
Cir. 1997); Miller u Selsky, 111 F.3d 
7. 8-9 (2nd Cir. 1997) and Samuels v. 
Mockry , 77 F.3d 34. 38 (2nd Cir. 1996) 
it had "indicated the desirability of fact 
finding before determining whether a 
prisoner has a liberty interest in re- 
maining free from segregated 

8th Amendment Claim 

that risk by failing to take reasonable 
measures to prevent it. 

The court cites several judicial de- 
cisions recognizing "the serious 
implications of being labeled a snitch in 
prison.’’ It also cites numerous rulings, 
from all circuits, which have held that 
prison guards calling a prisoner a snitch 
in front of other prisoners to incite an 
attack constitutes an eighth amendment 
violation. Readers should note that while 
the court did not say so, it is implicit that 
this type of claim will require some type 
of injury as a result of the snitch jacket- 
ing. In this case Watson met this burden 
because his throat had been slashed as a 
result of the snitch jacketing. While there 
were no second circuit cases on this is- 
sue, “...the court is persuaded by the 
above cited decisions that a guard’s in- 
tentionally calling a prisoner a snitch in 
order to cause him harm by other inmates 
states an eighth amendment excessive 
force claim." Readers should note this is 
not a ruling on the merits. See: Watson 
v. McGinnis , 964 F. Supp. 127 (SD NY 
1997). ■ 


confinement." Sealey had no opportu- I 
nitv to develop a factual record on the j 
liberty interest issue because the dis- 
trict court raised the issue sue sponte 
and without notice to the parties. 

"Notwithstanding this lack of no- 
tice, Sealey did produce some proof 
that ( l) he faced an indefinite term in 
the SHU limited only by the length of 
his sentence; and (2) he actually served 
152 days during which he was deprived 
of all programming opportunities and 
privileges that inmates in general 
population enjoyed. Sealey must be 
given an opportunity to develop addi- 
tional facts relevant to the liberty 
analysis” The court rejected the de- 
fendants' argument that, as a matter 
of law. New York statutes created no 
liberty interest because they did not 
raise that argument in the district 
court. 

The court remanded for further pro- 
ceedings Sealey s claim that he was 
entitled to more due process than that 
mandated in Hewitt v. Helms . 459 U.S. 
460. 103 S.Ct. 864 (1983) because his 
confinement was actually disciplinary 
in nature and because of the length of 
his actual and potential confinement. 
The district court did not address these 
claims. "We remand for consideration 
of whether the defendants acted in bad 
frith, labeling as administrative a con- 
finement that only could be justified as 
punitive and if so, whether the notice 
Sealey received was adequate. Assum- 
ing the court concludes the confinement 
was administrative, and that notice was 
sufficient to justify the confinement ini- 
tially, the court should consider w hether 
the initial notice, coupled with any ex- 
planation Sealey received at later 
hearings, sufficed to justify the full du- 
ration of the confinement.” 

“By emphasizing notice, we do not 
intend to restrict the district court’s 
analysis. Depending on the scope, if 
any, of the liberty interest the district 
court finds, it may wish to examine the 
adequacy of other aspects of the pro- 
cess Sealey received. We note in 
particular that Sealey asserts that both 
Giltner and Brimmer failed to make an 
independent review of the evidence 
before them.” See: Sealey k Giltner , 

1 16 F.3d 47 (2nd Cir. 1997). ■ 
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Supervisors Liable for Excessive Force 


T he court ot appeals for the 
eighth circuit affirmed an award 
of compensatory and punitive damages 
against a guard who beat a handcuffed 
and unresisting prisoner, the four guards 
who held the prisoner down during the 
attack, die lieutenant who supervised die 
beadng and the warden who had repeat- 
edly ignored previous complaints of 
excess force by the same guard. 

Jeffrey Davis-El, a Missouri state pris- 
oner, did not respond to guards' orders fast 
enough during a search of his housing unit. 
A "movement team" was called in to sub- 
due the unresisting prisoner. The 
movement team consists of five guards in 
padded clothing that restrain a prisoner. 
Davis did not offer any resistance and was 
duly handcuffed on the door of his cell 
when guard David McPeak hit Davis 20 
to 25 times on his head and face and 
smashed liis chin into the cell floor. Davis 
filed suit claiming the attack violated his 
eighth amendment rights. 

After a bench trial the district court 
agreed and awarded Davis $ 10,000 in com- 
pensatory damages against McPeak mid six 
other defendants and $5,000 in punitive 
damages against McPeak and prison war- 
den Paul Delo. The court found that 
McPeak maliciously and sadistically used 
force against Davis for the sole purpose of 
causing him harm. The court held the other 
members of the movement team were li- 
able for failing to protect Davis from the 
attack. The lieutenant was liable because 
he had knowledge of the substantial risk 
of harm faced by Davis when he selected 
McPeak to serve on the team despite know- 
ing McPeak had a propensity to use 
excessive force against prisoners. The war- 
den was liable because he had knowledge 
of McPeak's propensity to use excessive 
force and was deliberately indifferent to the 
substantial risk of harm faced bv Davis. 

The court's findings included a rul- 
ing that testimony by the other guards that 
they did not see McPeak beat Davis was 
"not credible" and that none of the guards' 
written reports of the incident mentioned 
any injury to Davis. The court noted that a 
videotape of the incident was forwarded to 
the Missouri DOC and was Most." The 
defendants appealed the district court's 
verdict, which the court of appeals affirmed 
in its entirety. 

The appeals court noted that its re- 
view of the lower court's determination 


that the defendants' actions constituted 
cruel and unusual punishment was a le- 
gal question reviewed dc novo as a matter 
of law. Davis suffered serious injuries as 
a result of the beating, including internal 
and external sutures of a cut chin and 
swelling and bruising to his face still vis- 
ible a week later. 

"Given that the court found Davis' 
testimony to be credible, the court's find- 
ing that the physical force expended to 
control Davis vastly exceeded the amount 
of force required supports its conclusion 
that McPeak used force maliciously and 
sadistically for the purpose of causing 
Davis harm. The court's conclusion is also 
supported by evidence that McPeak 
taunted and threatened Davis on the day 
after the incident." 

The court held McPeak was not en- 
titled to qualified immunity. "We agree 
that the law was well established that 
striking an unresisting inmate 20 to 25 
times in the head while four other offic- 
ers were restraining Iris limbs and two 
other officers were standing by to assist if 
necessary, is a violation of the eighth 
amendment's prohibition of cruel and 
unusual punishment. We find no error in 
the trial court's denial of McPeak's claim 
to qualified immunity" 

The court held the evidence clearly 
supported finding the other team mem- 
bers liable for McPeak's attack because 
the law was clear that prison officials can 
be held liable for failing to protect pris- 
oners from the use of excessive force by 
other prison employees. "The trial court 
found that the movement team members 
witnessed McPeak beating an inmate and 
did nothing to intervene and therefore 
violated a clearly established right of 
which a reasonable corrections officer 
would have known." 

Gregory Dunn, the lieutenant in 
charge of the team was properly found li- 
able because he too witnessed the beating, 
did nothing to protect Davis and failed to 
report the beating in his written account 
of the incident. The court held there was 
no basis for distinguishing Dunn's liabil- 
ity from that of the other team members. 

At trial warden Delo’s testimony that 
he couldn't recall any prior complaints 
about McPeak was found "not credible." 
The district court found that Delo had 
authorized an investigation into McPeak's 
excessive use offeree in another incident 
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where McPeak had used excessive force 
against prisoners but had failed to order 
investigations into any of the complaints. 
Delo also took no action when a state 
senator's assistant told him McPeak 
should be discharged or reassigned due 
to persistent complaints that he used ex- 
cessive force against prisoners. 

"Given Delo's knowledge of these j 
previous complaints, and the fact that he I 
was the only individual who could have I 
ordered investigations into these allega- 
tions of excessive force prior to the 
decision to choose McPeak in a planned 
use offeree, the trial court concluded that 
Delo had been deliberately indifferent to 
a substantial risk of serious harm to in- 
mates. We find that the record adequately 
supports the trial court's conclusion. The | 
record also supports the trial judge's de- j 
nial of Delo's claim of qualified J 
immunity." The court affirmed the award 
of punitive damages against Delo and 
McPeak because their actions showed 
evidence of evil and malicious intent. See: j 
Estate of Davis by Ostenfeldv. Delo , 115 [ 
F.3d 1388 (8th Cir. 1997). ■ 

Ohio Students Rally in DC j 

S tudents from Dayton Ohio's Colo- j 
nel White High School were out- J 
raged when they read about Kemba Smith 1 
in Emerge magazine. Smith, a 24-vear-old j 
Virginia woman, was sentenced to 24 years ; 
in federal prison without the possibility of 
parole for refusing to cooperate with fed- I 
eral prosecutors who wanted her to testify 
against her drug-dealing boyfriend. j 
"Free Kemba! Free Kemba!" the stu- 1 
dents chanted on the steps of the U.S. 1 
capitol. They were joined by members of J 
the Congressional Black Caucus, Kemba I 
Smith's parents. Smith's 3-vear-old son. 1 
and representatives of FAMM (Families I 
Against Mandatory Minimums). ! 

"Kemba's only crime," said high j 
school junior Michelle Pavn "‘was that she 1 
was blinded by love and thought that she j 
couldn’t turn the man she loved into the j 
police when they wanted her to." 1 

"We want her out of prison." said j 
16-year-old student D'Wan Taylor "And | 
we want to help other non-violent offend- 1 
ers that may be in the same predicament 1 
she’s in." j 

Source: The Marion Star . Associated 1 
Press ■ j 
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Evidence Must Support Disciplinary Ruling 


A federal district court in Indi- 
ana granted an Indiana state 
prisoner's petition for habeas corpus, 
finding that no evidence supported a dis- 
ciplinary committee's “guilty" finding of 
possessing intoxicants. Timothy Hayes 
was infracted for possessing intoxicants 
after a guard found a bottle of mi 'orange 
substance" in Hayes' cell. The infracting 
guard claimed Hayes told him the sub- 
stance was polyurethane he liad obtained 
from the prison school. 

At the hearing no physical evidence 
was presented, no evidence was presented 
proving the substance in question was an 
intoxicant and the bottle alleged to have 
contained the substance was not pre- 
sented. The hearing officer found Hayes 
guilty as charged mid revoked 90 days of 
good time credits and demoted his credit 
earning class. The finding was adminis- 
tratively affirmed and Hayes then filed a 
habeas corpus petition in federal court 
contending no evidence supported the de- 
cision. Indiana does not provide any state 
judicial rev iew of prison infractions which 
is why Indiana prisoners file challenges 
directly in federal court. 

The court noted Indiana prisoners 
have a due process liberty 7 interest in their 


good time credits. In Superintendent u 
/////, 472 U.S. 445, 105 S.Ct. 2768 
(1985) the supreme court held that re- 
viewing courts should affirm prison 
disciplinary verdicts if "some evidence" 
supports the decision. While only "some 
evidence." (in reality the same as "any 
evidence") must support such findings, 
that evidence must present "sufficient 
indicia of reliability." 

In Griffin v. Youngblood , 969 F.2d 
16 (3rd Cir. 1992) [PLW Feb. 1992) the 
court held it was not necessary for prison 
officials to offer the actual intoxicating 
substance into evidence at the disciplin- 
ary hearing. Thus, the court held that 
the non production of the substance 
taken from Have's cell at the hearing 
did not warrant habeas relief. 

However, no evidence was pre- 
sented at the hearing to prove that the 
substance in question was actually 
polyurethane or any other intoxicant. 
The infracting guard did not offer his 
opinion about the substance, instead 
the hearing officer based his decision 
on the guard's claim that Haves admit- 
ted the substance was poly urethane, a 
claim that Hayes denied in a sworn af- 
fidavit to the court. 


"...It is this court's opinion that 
the CAB lacked sufficient evidence to 
conclude that the substance at issue 
was actually an intoxicant. Therefore, 
since the CAB's decision that Hayes 
possessed an intoxicating substance 
was based solely upon Hayes’ alleged 
admission that the substance at issue 
was, in fact, polyurethane or some 
other intoxicant, the court finds that 
the CAB's decision lacked the requi- 
site evidence needed to establish that 
the evidence at issue was actually an 
intoxicating substance under the 
ADPP. As a result, this court, erring 
on the side of extreme caution, finds 
that the evidence relied upon by the 
CAB lacks the 'sufficient indicia of 
reliability' required under Meeks and, 
thus, that the petitioners' due process 
rights were violated under Superinten- 
dent f The court conditionally granted 
Hayes’ habeas petition, allowing the 
respondent 120 days within which to 
hold a new hearing on the matter. If 
no hearing was held the court would 
grant the petition and expunge any 
sanctions resulting from the first hear- 
ing. See: Hayes v. McBride , 965 F. 
Supp. 1186 (ND IN 1997). ■ 


Health Care Contractor Subject to Monell Liability 


T he court of appeals for the elev- 
enth circuit held that private 
companies performing traditional govern- 
ment functions me liable under 42 U.S.C. 
§ 1983 but enjoy the protection ot Monell 
v'. Dept. Of Social Services of New York , 
436 U.S. 658, 98 S.Ct. 2018 (1978). Jun- 
ior Buckner was a pretrial detainee in the 
Clayton county 7 (GA) jail when he devel- 
oped a psychological condition called 
"conversion reaction” that made him un- 
able to walk. The jail contracted with a 
private company. Prison Health Serv ices 
(PHS), to provide medical care. While PHS 
"treated'’ Buckner they did not diagnose 
his condition and it became permanent. 

Buckner filed suit claiming that the 
county, sheriff and PHS were deliberately 
indifferent to his psychiatric medical 
needs. The district court granted the de- 
fendants summary 7 judgment holding that 
under Monell a plaintiff must show the 
municipality' itself injured the plaintiff by 
having a policy or practice which caused 
the plaintiff's injury 7 . The court held 
Buckner had not shown the existence of 


any such injurious policy by either the 
county or PHS. 

The court of appeals affirmed. This 
ruling is significant for anyone suing 
county or city' governments over consti- 
tutional violations and, more importantly, 
any private companies those govern- 
ments hire to provide government 
services, in this case jail health care. 

The court notes that in Monell the 
supreme court held that municipalities 
are "persons” for the purpose of § 1983 
and can be held liable when "the action 
that is alleged to be unconstitutional 
implements or executes a policy state- 
ment, ordinance, regulation or decision 
officially adopted and promulgated by 
that body 's officers.” Municipalities can 
also be sued under § 1983 for constitu- 
tional violations that occur under 
government "custom'’ even if it occurs 
without formal approval from that body's 
official decision making channels. Read- 
ers should note that Monell applies only 
to cities and counties, it does not apply 
to state agencies. 


"When a private entity 7 like PHS con- j 
tracts with a county to provide medical j 
services to inmates, it performs a function 
traditionally within the exclusive preroga- 
five of file state.... In doing so. it becomes 
file functional equivalent of file munici- j 
palitv.” 

The court held that Monell requires j 
"that liability' be found only against per- 
sons who cause the constitutional injury 7 . ... 
This requirement is an element of the § 
1983 claim.” The court held that Monell 
'"merely restricted municipal liability 7 to 
instances where the municipality' actually j 
caused the alleged deprivation of rights ” 1 

"The policy or custom requirement is j 
not a type of immunity 7 from liability 7 but is 
instead an element of a § 1983 claim. Ac- j 
cordingly; vve affirm the district court's j 
finding that the Monell policy or custom j 
requirement applies in suits against pri- 
vate entities performing functions] 
traditionally within the exclusive preroga- : 
five of the state. Such as the provision of 
medical care to inmates.” See: Buckner v. 
Toro. 116 F.3d 450 (11th Cir. 1997). ■ 
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Zain Fallout Continues 


F red Zain was a crime lab serolo- 
gist, who tested evidence for the 
West Virginia state police from 1979 to 
1989. and was chief of serology his last 
five years. During that time Zain falsi- 
fied evidence and testified about the 
results of tests he never performed. 

In 1989. Zain took a letter of rec- 
ommendation from the West Virginia 
governor and headed to Texas, where he 
was named head of serology at the Baxter 
County medical examiner s office in San 
Antonio. Zain worked there until 1992 
when his West Virginia shenanigans 
came to light. [See: “Fraudulent Police 
Chemist Flees Justice", PLNVol. 5. No. 
10 ] 

An investigation was triggered by the 
case of West Virginian Glen Dale 
Woodall, whose 1987 rape convictions 
were overturned after DNA tests showed 
he could not have committed the crime 
for which he had already saved five years. 
In 1993, the WV supreme court invali- 
dated as many as 138 felony convictions 
because of evidence tainted or fabricated 
by Zain. Woodall was awarded $1 mil- 
lion for his false incarceration. William 


testimony from Zain, was later awarded 
$1.8 million. 

In October, 1997. West Virginian 
Gerald Wayne Davis settled for a reported 
$650,000 in a similar case. During Davis' 
1986 trial. Zain said the defendant's se- 
men matched that found in the victim. 
Subsequent DNA tests negated Zairfs find- 
ings. 

The three settlements reported above 
are the only WV cases to have been settled. 


The editors of PLN have no information 
about the outcome ofZain's work in Texas, | 
though Texas authorities say they think 
Zain may have tainted more than 1,000 
cases there. Readers w ho have informa- 
tion about the Zain fallout in Texas are 
encouraged to share that information with 
PLY s news editor, (address on page two). 

j 

Source: Charleston Gazette , Seattle 
Times H 


Survivors Manual 


H ow do vou surv ive in a concrete 
coffin? 

With the proliferation of Control 
Unit (aka SuperMax) prisons in the U.S.. 
an increasing number of prisoners 
struggle for an answer. 

Survivors Manual is a 72 -page pa- 
perback w ritten by and for people w ho 
live in Control Units. The manual was 
compiled and edited by prisoner rights 
activists Bonnie Kerness and Holbrook 
Teter. Most of the material in the book 
is written by control unit prisoners who 
were asked to write about what things 
they do to survive in long-term isolation. 


time or otherwise, can benefit from read- i 

:! 

ing the combined wisdom and experience j 
of the manual's contributors. j 

The book is available from Califbr- I 
ma Prison Focus (CPF) for $7 including j 
shipping. CPF is a nonprofit group that 
functions as a watchdog of the Califor- 
nia department of corrections, and 
promotes solidarity between prisoners j 
and people on the outside. 

CPF is a solid organization. They I 
could use all of the support, financial and 1 
otherwise, that you can offer. For a copy j 
of the Survivors Manual, send $7 to: Cali- 
fornia Prison Focus; 2469 Mission Street. 


O'Dell Harris, also convicted by flawed Any prisoner, whether doing control unit #28; San Francisco, CA 94110. | 
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Failure to Protect Informant Violates 8th Amendment 


t: 


''he court of appeals for the third 
circuit held that prison infor- 
mants have an eighth amendment right 
to be protected from the consequences 
of their informing and that a lower court 
erred in failing to appoint counsel. 
Jerome Hamilton is a Delaware state 
prisoner. Since at least 1976 he has been 
the subject of attacks by other prisoners, 
including stabbings and beatings, in one 
case he was assaulted and stabbed by an 
irate mob of 20 prisoners. Hamilton has 
spent a great deal of time in protective 
custody as well as stints in federal and 
Virginia prisons for his own protection. 

The instant case arose in 1992 when 
a guard told other prisoners that 
Hamilton was “a good telling mother 
p****g snitcher" for informing on a 
drug trafficking operation that led to the 
arrest of several prisoners and guards in 
1986. Three months later a classifica- 
tion committee recommended that 
Hamilton's request for protective custody 
(PC) be granted. A review committee 
then decided to take no action. Two 
months later Hamilton was assaulted and 
suffered two jaw fractures. Hamilton 
filed suit claiming prison officials were 
deliberately indifferent to his right to 
safety under the eighth amendment. The 
district court granted summary judgment 


to the defendants and dismissed the suit. 
The court of appeals reversed and re- 
manded. 

The eighth amendment requires that 
prison officials hike reasonable steps to 
protect prisoners from violence at the 
hands of other prisoners. See. Fanner v. 
Brennan , 511 U.S. 825. 114 S.Ct. 1970 
(1994)[PLV, July, 1994] Fora prisoner 
to win a failure to protect claim he must 
show that he faced a serious risk of sub- 
stantial harm and that prison officials 
knew of the risk and failed to take rea- 
sonable steps to mitigate that nsk. i.e., they 
showed deliberate indifference to the risk. 

The appeals court held that the dis- 
trict court erred when it concluded there 
was no evidence that Hamilton faced a 
substantial risk of harm. The appeals 
court held that the initial classification 
report recommending PC for Hamilton 
was enough to alert the reviewing offi- 
cials to the danger. Moreso when Frances 
Lewis, one of the reviewing officials, had 
previously approved two PC placements 
for Hamilton in the past. ".. since Lewis 
should be charged with knowledge of 
Hamilton's known cooperation with 
pnson officials and the subsequent brand- 
ing of Hamilton as a 'snitch,... 1 ’ a fact 
finder could infer that Lewis knew that 
the threat to Hamilton's safety' was im- 


minent." The court noted that "A prison 
official's knowledge of a substantial risk 
is a question of feet and can, of course 
be proven by circumstantial evidence.' 
The court held that the circumstantial 
evidence presented by Hamilton in this 
case was sufficient to preclude summary' 
judgment because a jury could conclude 
that Lewis "must have know n” of the risk 
to Hamilton’s safety and was therefore 
liable for the injuries he sustained. 

The lower court also erred when it 
held that the classification committee 
members who recommended PC were 
not liable for Hamilton's injuries. "The 
failure of the MDT defendants to take 
additional steps beyond the recommen- 
dation of protective custody could be 
viewed by a fact finder as the sort of de- 
liberate indifference to inmate safety that 
the constitution forbids.’ 1 Hamilton 
claimed he should have been placed in 
administrative segregation immediately 
after the committee recommended PC 

The court held that the district court 
abused its discretion when it denied 
Hamilton’s motion to appoint counsel 
under Tabron v. Grace . 6 F.3d 147 (3rd 
Cir. 1993). On remand the district court 
was instructed to appoint counsel to rep- 
resent Hamilton. See: Hamilton v. Leavy\ 
117 F.3d 742 (3rd Cir. 1997). ■ 


Class Action Certification Clarified 


t: 


''he court of appeals for the ninth 
circuit held that a district court 
erred when it dismissed as moot a jail 
detainee's lawsuit challenging conditions 
on a jail chain gang, before ruling on the 
plaintiff 1 s motion for class certification. 
Timothy Wade filed a lawsuit seeking 
only injunctive relief challenging chain 
gang work conditions at the Washoe 
county jail in Nevada. While his motion 
for class certification was pending, Wade 
was moved to a different jail and the dis- 
trict court dismissed the suit as moot. The 
court of appeals reversed and remanded 
for a ruling on the class certification mo- 
tion. 

The court noted that tire district court 
never really ruled on the class certifica- 
tion motion, it essentially postponed that 
ruling in order to decide the defendants' 
motion for summary judgment. The ap- 
peals court treated the class certification 
motion as outstanding at the time of 
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Wade's transfer. The court held that Wade 
had standing to appeal even though liis 
class certification motion was never de- 
cided by the lower court. The court noted 
it could not review a decision before it was 
made. Therefore, the case was remanded 
to the district court to decide the outstand- 
ing certification motion; whether Wade 
could continue as a class representative 
or whether other putative class members 
should be allowed to intervene. 

The court held that the claims in this 
case, by short term jail detainees, present 
"a classic example of a transitory claim 
that cries out for a ruling on certification 
as rapidly as possible." 

'"If the district court finds the claims 
are indeed ‘inherently transitory,’ then the 
action qualifies for an exception to 
mootness even //'there is no indication that 
Wade or other current class members may 
again be subject to the acts that gave rise 
to the claims... This is because there is a 
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constantly changing putative class that 
will become subject to these allegedly 
unconstitutional conditions.... Moreover, 
if transitory; the court could validly cer- 
tify a class on remand, even though the 
named plaintiff’s claims are already moot, 
since the ‘relation back' doctrine will re- 
late to Wade's standing at the outset of 
the case in order To preserve the merits 
of the case for judicial resolution.’” cites 
omitted. "...If the district court finds that 
the class claims are not sufficiently tran- 
sitory' to qualify for this exception to the 
mootness doctrine, it should then consider 
whether putative class members with live 
claims should be allowed to intervene. 
See: Wade v. Kirkland . 118 F.3d 667 (9th 
Cir. 1997). 

Anyone litigating class action suits 
will find this ruling useful. For a more 
ample discussion of class action litigation 
see PIN, December, 1996, "Pro Se Tips 
and Tactics.” H 
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New Jersey DOC Required to Follow Own Rules 

T he appellate division of the su- and reports which comprise the record all live testimony of the alleged \ictim. which 
perior court of New jersey held consist primarily of handwritten matcri- the hearing officer denied, in McDonald 
that a prisoner was entitled to reversal of als. We have no difficulty reading the court required that prison hearing of- 
a disciplinary' sanction because the prison Johnson's handwritten materials. But a ficers and prisoners sign an "adjudication 
hearing officer disobeyed a court ordered combination of illegible handwriting and form" which states what took place at the 
prison rule requiring the prisoner to sign of reproductions which are either hearing procedurally. This form was not 
a form documenting what procedures take smudged or blurred have made a substan- used at Johnson's hearing, thus no con- 
place at disciplinary hearings. tial portion of the forms completed by temporaneous record existed as to whether 

Melvin Johnson is a New Jersey state officers of the state prison or of the de- Johnson requested a witness or the hear- 

pnsoner. He was infracted for allegedly partment of corrections entirely ing officer's reason(s) for denying the 

assaulting another pnsoner. At his disci- unreadable. Since an inmate has a right request. 

plinary hearing Johnson sought to to appeal the imposition of disciplinary' "Because the Department of Correc- 
question the alleged victim, who denied sanctions, he is also entitled to have us tions failed to follow its own procedures 
being assaulted, and the hearing officer furnished with a record which makes our to document that Johnson did not want to 
refused. Johnson was found guilty and review possible. Because of the nature of call Jones as witness, we accept Johnson’s 
sentenced to 120 days in segregation and appeals by prison inmates, the responsi- contrary' contention. 

120 days loss of good time. After exhaust- bility for assuring that the reviewing court “Johnson is entitled to the oppor- 

ing his administrative remedies within the has a useable record must fall to tire at- tunitv to call Jones as a witness at his 

DOC Johnson appealed to the state ap- torney general representing the state or disciplinary hearing unless tire Depart- 

peals court, which reversed the guilty its agents. The illegibility of the record ment of Corrections specifies some 

finding for a new hearing. would be a sufficient reason for a remand justifiable reason for refusing to permit 

At the outset the court criticized the in the present case even if there were no the testimony. If Jones does testify, the 

illegible handwriting of prison employ- other reason. See: McDonald v. Pinchak . hearing officer should reconsider his de- 

ees. “Preliminarily, we note that our 139 N.J. 188. 199, 652 A. 2d 700 termination in the light of that 

review of this matter has been grossly (1995)...” testimony. See: Johnson v. Sew Jersey 

hampered by the undecipherability of The court reversed, instead, on the DOC , 688 A.2d 1123, 298 N.J. Super, 

most of the record. The various statements fact that Johnson claimed he requested the 79 ( 1997). | 

Pelican Bay $600,000 Wrongful Death Settlement 

C alifornia taxpayers coughed up The settlement brings to $6.2 mil- would expect that we look at the scenario 
another $600,000 to settle a lion the amount of money the state has that could play out at trial, as well as the 

use-of-force lawsuit at Pelican Bay State paid plaintiffs and lawyers over the last costs.” Petzke said. "Unfortunately it’s 

Prison. The biggest chunk of the award four years to settle cases of alleged ex- not just about justice.” 

goes to the family of Jesse Castillo, who cessive force, wrongful death and Castillo’s family gets $250,000 of 

was shot and killed by guards while en- constitutional violations at Pelican the award. Another $100,000 goes to 

gaged in a fistfight on Pelican Bay’s "A" Bay. Deputy A. G. James J. Petzke, who three other prisoners who were shot, but 

Yard. represented the department of correc- not killed, during the same incident. An- 

“It was an unjustifiable shooting,” tions in the Castillo case, said the other $100,000 goes to defense experts, 

said plaintiff attorney Catherine $600,000 settlement concedes not even The remaining $150,000 goes to attor- 

Campbell. "The officers knew there was “negligent behavior” on the part of nevs, according to Campbell: 

going to be a fight and they allowed it to prison officials. 

occur. Then they had no way of control- “While I’d like to say its all about Source: Sacramento Bee B 
ling the yard except to shoot at people.” justice, the taxpayers of the state also 
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Rural Prison as Colonial Master 


I n 1964. a tsunami swept over 
Crescent City. California com- 
pletely destroying the downtown. Only 
nine people died, but the town — nestled 
just below the Oregon border — never 
recovered. It was rebuilt as a shabby imi- 
tation of California's worst planning 
examples; empty parking spaces and 
box-like buildings dominate the land- 
scape. 

In 1985 another tsunami hit — this 
time the tidal wave was political. The 
California Department of Corrections 
(CDC) rolled in. and with little opposi- 
tion. built the sprawling, $277.5 million 
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by Christian Parenti 

Pelican Bay State Prison, one of the new - 
est. meanest super-max prisons in the 
system. Pelican Bay is now' an interna- 
tional model of sensory deprivation and 
isolation; half the prisoners are deemed 
incorrigible and locked in their cells 23 
hours-a-day. The prison is also Crescent 
City__and_ Dei Norte county-S-largest em- 
ployer — and. some say, its new colonial 
master. 

The new prison has political clout 
which is all the more exaggerated due to 
Crescent City's extreme isolation and 
poverty. Only 4 of the area's 17 sawmills 
were still in operation when the prison 
arrived, commercial salmon fishing was 
dead, and during the mid-1980s. 164 
businesses had gone under. By the time 
the CDC came scouting for a new prison 
site, unemployment had reached 20 per- 
cent. Del Norte county , w ith Crescent City 
at its heart, was in a seemingly terminal 
economic torpor — the prison was its only 
hope. 

It is a situation that has been repli- 
cated a dozen times in recent years — 
from Bowling Green. Missouri to rural 
Florida to Dannemora. New York — eco- 
nomically battered small towns are rolling 
over for new prisons. In fact, punishment 
is such a big industry in the American 
countryside, that, according to the Na- 
tional Criminal Justice Commission, 5 
percent of the grow th in rural population 
between 1980 and 1990 is accounted for 
by prisoners. 

But the story of the rural prison boom 
is not all rosy economic statistics, critics 
say prisons bring an array of political 
costs. ’We re a penal colony, plain and 


simple. This is California's Siberia or 
Guyana." says John Levy, a Crescent City 
lawy er, who used to make his living de- 
fending Pelican Bay prisoners charged 
with committing crimes in prison. Levy 
says that, at least in Crescent City, the 
CDC's power extends far beyond the 
prison .gate. and. prison officials use eco- 
nomic leverage and violent intimidation 
to silence dissent. Several other perse- 
cuted defense attorney s, former guards, 
and community members, tell a similar 
story. 

For the most part, people in Del 
Norte county don't agree, they're just 
happy to have jobs. Pelican Bay provides 
1.500 jobs, an annual pay roll of $50 mil- 
lion dollars, and a budget of over $90 
million. Indirectly, the prison has cre- 
ated work in everything from 
construction and pumping gas. to domes- 
tic violence counseling. The contract for 
hauling away the prison's garbage is 
worth $130,000 a year — big money in 
the state's poorest county; Following the 
employment boom came almost 6.000 
new residents. Del Norte's population 
(including 4,000 prisoners) is now 
28.000. In the last ten years the average 
rate of housing starts doubled as has the 
value of local real estate. 

With the building boom came a huge 
Ace Hardware, a private hospital, and a 
90.000 square foot K-Mart. Across from 
K-Mart is an equally mammoth Safew ay. 
"In 1986 the county collected $73 mil- 
lion in sales tax; last year it was $142 
million/' says county assessor Jerry 
Cochran. On top of that, local govern- 
ment is saving money by using 
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Rural Prison (Continued) 

low-security “level-one" prisoners in- 
stead of public works crews. Between 
January 1990 and December 1996, Peli- 
can Bay prisoners worked almost 
1 50.000 hours on everything from schooi 
grounds to public buildings. According 
to one report, the prison labor, billed at 
$7 hour, would have cost the county at 
least $766,300. "Without the prison we 
wouldn't exist,” says Cochran. 

Homegrown Justice 

While CDC’s economic impact is 
plain to see, its power in Dei Norte 
courts is quite opaque but just as real. 
"From our investigation it seems that 
the prison, in conjunction with local 
judges and prosecutors, is using every 
excuse it can to keep more people locked 
up for longer,” says Leslie 
DiBenedetto-Skopek of the California 
Prison Focus (CPF); a human rights 
group based in San Francisco which 
investigates conditions in Pelican Bay. 
CPF investigators, who visited Pelican 
Bay in January. 1997, say that minor 
administrative infractions — such as 
spitting on guards — are often embel- 
lished and prosecuted as felonies in the 
local courts in front of juries stacked 
with guards and their families. As a re- 
sult, Pelican Bay prisoners are getting 
new convictions and becoming perma- 
nently trapped in prison, regardless of 
their original conviction. 

Tor example,’ says attorney and 
CPF investigator Rose Braz, “I inter- 
viewed this one kid G ; he's 21, a 

white guy from [rural] Trinity County. 
He got 4 years for robbery; turned 18 in 
the Corcoran SHU (Security Housing 
Unit). But due to several fights inside, 
some of which were staged by guards at 
Corcoran, this guy is now facing his third 
strike.” 

"I am afraid Ell never get out,” said 

G in a taped CPF interview. Just to 

make sure, the CDC is paying 35 per- 
cent of the Del Norte county 7 District 
Attorneys’ budget. This money covers 
the cost of convicting prisoners charged 
with committing new crimes. District 
Attorney Bill Cornel says the CDC’s con- 
tributions don't even cover the full cost 
of handling an average of 80 Pelican Bay 
cases. 

"It’s clear what this is all about.” 
says CPF investigator Noelle Hanrahan. 
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“These prison convictions are job secu- 
rity for the w hole area ” 

Crescent City criminal defense at- 
torneys say that while the CDC bolsters 
the local prosecutor’s office, it also uses 
behind-the-scenes leverage to prevent 
effective prisoner defense. “Hell, all I 
know is that in 1995 I won four out of 
five of my Pelican Bay cases and they 
were almost all three strikes. Then, in 
1996 the judge gave me only one case." 
says criminal defense attorney Mario de 
Solenni, a self-proclaimed “conserva- 
tive, redneck pain-in-the-ass." 
According to de Solenni — who ow ns 
and drives a collection of military ve- 
hicles — successfully defending 
prisoners is a no-no: “Let’s just say the 
sy stem doesn’t seem to like it if the de- 
fense wins.” 

Other lawyers tell similar stories of 
beating the prosecution too many times 
and then finding themselves with fewer 
defense appaintnrents. “Now the judges 
go all the way down to Humbolt to find 
incompetent, ponv-tailed fuck-ups who 
alienate juries and can't win cases." says 
de Solenni. 

Tom Easton — a defense attorney 
with the slightly euphoric air of some- 
one who's just survived a major auto 
wreck — lives in a modest house over- 
looking the sea. The National Review 
and American Spectator cover his cof- 
fee table, but right-wing reading habits 
haven’t helped endear him to CDC 
compradors. 

“The prison and the DA are trying 
to desiroy my career.” says Easton, who 
was facing felony charges including so- 
liciting perjury 7 from a prisoner. Easton 
says the charges were nothing more than 
retaliation for providing defense in 
criminal cases and handling civil rights 
suits on behalf of Pelican Bay prisoners. 
In late January, 1997, all charges against 
Easton, save one misdemeanor count of 
soliciting business, were dropped or 
ended in hung juries. "But the DA could 
still try' to have me disbarred,” says 
Easton. In the meantime, he has been 
banned from communicating with the 
seven Pelican Bay prisoners he repre- 
sents. 

"I am convinced that they went af- 
ter Easton because he filed suits on behalf 
of prisoners,'’ says defense attorney Paul 
Gallegos, w ho has been accused of gang 
affiliation by the DA. “That accusation 
was patently absurd. The DA didn't even 
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realize he was. by implication, accusing 
the judge who appointed me to the case. ” 

Absurd or not, DA harassment has 
a chilling effect. "I can see the writing 
on the wall." says John Levy. They just 
don't want these prisoners to get a de- 
fense. The more of 'em they can pack 
in, the more money comes down the pipe. 
I’ve had enough of it. I'm leaving town." 

Among Levy's clients are four 
prison maintenance workers who testi- 
fied against administrators in a recent 
corruption case. "The former head of 
operations out there made death threats 
against my clients, the state is still in- 
vestigating." says Levy, adding that one 
of his clients has been forced to leave 
town after being fired from the local 
hardw are store at the behest of a prison 
official. "Hey. the prison is the only place 
that buys in bulk." says Levy 

According to Levy and others, the 
CDC also has covert investigative units, 
with classified budgets, that conduct sur- 
veillance in the community and keep 
dossiers on trouble-makers. "Internal 
Affairs does investigations in the com- 
munity but 1 don't think that's 
inappropriate." says Tom Hopper, former 
Dei Norte county sheriff and the current 
Community Resource Manager at Peli- 
can Bay. CDC officials in Sacramento 
also confirm that the department's two 
undercover police forces — the Special 
Services Unit (SSU) and the Investiga- 
tive Services Unit — do at times carry 
out surv eillance off of prison grounds. 
During recent revelations of officially 
sponsored violence at Corcoran State 
Prison, SSU officials were caught trying 
to intimidate whistle-blowers. 
Enforcing the Code 

of Silence 

John Cox looks like a poster boy for 
the CDC. But the former Pelican Bay cor- 
rectional officer (CO) is, instead, a CDC 
target. Trouble began in 1991 when Cox 
broke the guard's code of silence and testi- 
fied against a fellow guard who had beaten 
a prisoner's head with the butt of a gas 
gun. and then framed the victim. Cox re- 
fused to go along with yet another set-up. 
According to findings in Madrid v. Gomez 
— a high profile class action against the 
CDC — Pelican Bay administrators called 
Cox a "snitch" and told him to "watch his 
back." 

Ev en before Cox broke ranks in court 
he was hated by other guards. As sergeant 
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in charge of D-Yard SHU, Cox gave all 
his officers 100 extra hours of on-the-job 
training beyond the standard 40. This was 
seen as treachery bv some hard-line COs. 
"They called D-Yard SHU, ‘‘fluffy SHUT 
because we didn't hog-tie inmates to toi- 
lets or kick them in the face after cell 
extractions." says Cox. "There was one 
officer in there who used to take photos of 
every shooting and decorate his office with 
them.'’ 

Federal court papers are replete with 
other heinous examples of abuse at Peli- 
can Bay, such as the notorious case of 
guards and medical staff who boiled a pris- 
oner alive. A central element in this 
slow-motion riot of sadism was the con- 
stant framing of prisoners, so that their 
sentences grew by decades with each year 
inside. Cox — trying to play by the rules 
— found it almost impossible to do his job. 

“I broke up one fight without assis- 
tance. called for back-up but none came, 
and got a tom rotator cuff." says Cox. 'The 
next day the lieutenant made me climb 
every guard tower ladder. It was pure ha- 
rassment." The final straw was a series of 
death threats and close calls on the job. In 
one incident Cox found himself alone, sur- 
rounded by eight pnsoners and unable to 
get back-up. "That was it. If I stayed and 
tned to do my job I would probably have 
been killed." says Cox, who is currently 
suing the CDC. 

Things have hardly improved since 
Cox quit. "Bullets tlirough the window, 
death threats on my kids, sugar in the gas 
tank, slashed tires — you name it,” says 
Cox. recounting the continued harassment 
he still suffers at the hands of the CDC 
and its allies. "The DA and the sheriff have 
refused to investigate. They told me to talk 
to the prison. " 

Other former guards have had prob- 
lems. notably James Carp, who says he was 
harassed by supenors for pointing out se- 
curity faults, such as an automatic door 
sy stem which failed to lock and required a 
$2 million dollar overhaul. 

Officials at Pelican Bay refuse to com- 
ment on Cox's case. But Pelican Bay 's Tom 
Hopper did say: "The prison saved tins 
community and people are grateful. There 
are a few disgruntled employees and other 
fringe elements that complain, but you 
can't please everybody." As evidence of 
CDC bullying mounts this line may be- 
come harder to maintain. 

"Face it — Crescent City has sold its 
soul to the devil. They got a few jobs but 

"> 

a 


that's about it,” says CPF investigator and 
former prisoner Luis Talamantez. Accord- 
ing to the critics, the wreckage from 
Crescent City’s latest tsunami — rule by 
the CDC — takes the form, not of fallen 
buildings, but shattered lives. "Remember, 
the whole lockdown economy,” says 
Talamantez. "feeds off prisoners, many of 
whom will nev er see the world again. 

Reprinted by permission from the June 
1 97 issue of Z Magazine. ■ 

French Robertson 
Prisoner Wins Suit 

O n October 2ff, 1997, federal 
court jurors ruled that Texas 
prison guards assaulted French Robertson 
prisoner Andre Dunkins in 1996. but 
awarded no monetary damages. 

Dunkins. who represented himself, 
conv inced jurors that prison guards Ted 
Vinita and Robert Steele slapped him re- 
peatedly July 17, 1996, while Sgts. 
Richard Aynes and Monte Baker watched. 
But jurors ruled that Dunkins suffered no 
injuries and awarded him no compensa- 
tion. The verdict form rev ealed something 
was written and erased on the page con- 
cerning compensation before a zero was 
scribbled down. 

Dunkins claimed that Sgt. Aynes ac- 
cused him of being a snitch because he 
thought Dunkins had reported on guards 
for smoking in the unit, a violation of state 
rules. Dunkins also said that Steele re- 
peatedly slapped him as Vinita "made it 
plain” that he would be killed if he filed a 
use of force grievance. 

A prison spokesman reported that 
Dunkins signed a form during the griev- 
ance process saying he didn't want to 
pursue his claims. As a result, said the 
prison spokesman, an investigation of the 
guards was not pursued by pnson officials. 

Court observers were impressed by 
Dunkins' presentation and arguments in 
the case. He defeated two lawyers from 
the Texas attorney general's office. 

A Jones County . TX. grand jury in- 
dicted Sgt. Baker on a manslaughter 
charge in June in connection with the 
death of French Robertson prisoner Gary 
Crenshaw. [See: "Three TX Guards In- 
dicted in Beating Death". PLNM ol. 8. No. 
10 ] 

Source: Abilene Reporter News | 
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G reetings and welcome to an- 
other issue of PLN. If you 
haven't seen, ordered, or read a copy of 
The Celling of America (TCOA), well... 
you don't know what you're missing. It 
took a while, but I finally got my copy. I 
let my cellie read it and he quite literally 
couldn't put it down. He ordered copies 
to send to family and friends. Then he 
loaned the book to a guy down the tier, 
who came back later also wanting order 
forms. The same thing is happening all 
over: the multiplier effect. 

Common Courage Press only 
printed 3,000 copies, dunking that would 
be a year’s supply . But because we at PLN 
have put so much work into promoting 
the book — and because it does a great 
job of promoting itself once people have 
seen it — it looks like the book will go 
into a second printing soon. 

Our first "live” promotion was in 
January at Modern Times Books in San 
Francisco. I thank the many PLN read- 
ers and supporters in the Bay Area who 
attended. Daniel Burton-Rose did a live 
reading and Paul Wright "appeared” via 
speaker phone, hosting a question/an- 


Mystery of Guard’s 
Death Unlocked 

The guard who was murdered [dur- 
ing an escape attempt at the Wyoming 
state penitentiary in June 1997] was in a 
cage built for the ‘'Shift Commander'' 
when he was stabbed to death. The cage 
is made of brick, concrete, steel, and 
bullet-proof glass. HE DIDN’T LOCK 
THE DOOR! But the news media hasn't 
mentioned this fact once. 

— B.K.. Wyoming 

Texas Warden not 
Victim of Staff Assault 

In your July 1997 New s in Brief sec- 
tion. you reported an incident on the 
French Robertson Unit [a Texas state 
prison near Abilene]. The News in Brief 
item erroneously stated that Ron Drewery 
[who you said is a prisoner] and another 
prisoner were victims of staff assault. I 
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From the Editor 

by Dan Pens 

swer session. The bookstore manager 
says that usually about 15-20 people 
show up for such events, and was as- 
tounded by the 50-60 people who literally 
jammed the place. 

Since then Paul has appeared on 
several radio shows including a one-hour 
interview with Amy Goodman that aired 
on NPR's "Democracy Now” program. 
NPR stations in New York (WBAI) and 
Berkeley (KPFA) offered TCOA as a 
fund-raising premium to their listeners. 
In March. Daniel Burton-Rose made a 
several-city tour through the Upper Mid- 
west (Chicago, Madison, Minneapolis/ 
St. Paul, Detroit) and was received well. 
Numerous periodicals have (or soon will) 
reviewed TCOA, including The Nation. 
The reviews have been great. 

So. . . just like with PLN itself, to the 
extent that we are able to get the word 
out and expose people to the book, it sells 
itself. And what really excites me about 
this whole thing is when prisoners come 
up to me and say: "Can you give me two 
more order forms for the book? I want 
my parents and a high school buddy to 
read it.” 

Reader Mail 


do not know the name of the other pris- 
oner involved, but Ron Drewery was the 
warden at the time of the incident, not a 
prisoner, [Editor’s reply r Coops] 

— T.Q.. French Robertson Unit 

In Memory — Reverands 
Ernest Bromley and 
Maurice McCrackin 

On December 18, 1997, Reverand 
Ernest Bromley passed away. Less than two 
weeks later, on December 30, 1997, 
Bromley’s partner, comrade, and Brother. 
Reverand Maurice McKrackin ("Rev Mac'’ 
to all) followed him. Both had a long pain- 
ful fight with cancer. 

Ernest and Mac also both had a long 
history of activism in the Civil Rights 
struggle. Both were ardent war resistors 
who refused to pay taxes destined for the 
military. During the Persian Gulf War. 
while both were well into their eighties, 
they climbed the Wliite House fence and 


Well... that’s why we wrote it! Not 
so the 2,500 or so PLN readers would 
buy/read it, but so we could ride the 
“multiplier effect” and get this material 
into the hands of "moms” and ‘"high 
school chums”, etc. who are out there in 
The World, consuming the anti- 
prisoner-biased corporate TV and print 
media, and who are therefore clueless! 

So. please do your part. Do you 
know' folks who need to get a clue? Send 
them a copy of a TCOA order form (see 
the full-page ad in this issue) or just copy 
down the title, price, and ordering info 
and send it to them. 

Do it today. America is clueless. We 
at PLN did our part — we wrote the book. 
Now do your part and recommend it to 
people you know' on "the outs”. 

Finally, I’d like to thank Peter 
Schmidt and the people at Punch & Ju- 
rist for inserting a copy of the PLN l 
TCOA order form in a recent issue. That 
resulted in a huge "multiplier" and it 
helped us put a copy of the book into the 
hands of a lot of fresh readers. 

Enjoy this issue of PLN. Pass it along 
and encourage others to subscribe. H 


put red dye into the fountain to signify 
spilled blood. Through their years of re- 
sistance they were jailed numerous times, 
and always refused to cooperate by with- 
holding their names, often fasting until 
released from jail. 

Both were active and supportive of 
prisoners’ rights. Reverand Mac, legally 
blind and in a wheelchair, daily' attended 
our federal civil trial in Knecht v. Collins . 
903 F.Supp. 1 193 (SDOH 1995) [PLNVoL 
7. No. 2], offering words of encouragement 
and his presence to give us strength. 

We won that trial. But we have all lost 
two men known in their community and 
bv those in the struggle as "Saints on 
Earth”. If there is a life beyond this one. 
Ernest and Mac will be side-by-side, car- [ 
rying on the struggle for justice. I love y ou 
Brothers. Your spirit will live on forever. 
And I promise your legend will be told and 
retold. 

— John W. Perotti. OH 

[Name published by request] H 
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T Turnon law is law only by virtue 

J 1 of its accordance with right 
reason , and by this means it is clear that 
it flows from eternal law. In so far as it 
deviates from right reason it is called 
an unjust law; and in such a case , it is 
no law at all , but rather an assertion of 
violence. 

St. Thomas Aquinas. Summa 
Theologiae (c. 1260) 

It is tempting for many to regard 
the law as a thing that is almost sacred, 
as an expression of the highest secular 
thought. Courts of law bear a striking 
resemblance to churches of religion. 
Both are often situated in large, impos- 
ing. intimidating buildings. Both feature 
large center aisles to accommodate large 
masses of people. Both have raised 
places in the front; an altar in church, a 
bench in court. Both priests and judges 
wear large, flowing black robes. 

Where one places a deity at the al- 
tar. the other places a being upon an 
elevated bench, who is said to possess 
god-like powers over life, liberty and 
property. 

A church administrator is called 
'‘Reverend" or "Your Eminence"; a 


O n January 2. 1998. Gregory 
Harding, Chief Deputy Direc- 
tor of the California Department of 
Corrections, issued an Administrative Bul- 
letin announcing the end of w eightlifting 
in the free world s largest pnson system. 

The weightlifting ban includes pris- 
ons. Community Correctional Facilities, 
and camps. According to the bulletin. 
'"[e]ffective February 2, 1998. recreational 
weight lifting activities are prohibited from 
all institutions/facilities operated by CDC. 

Although weights w ill be banned. Uie 
new policy does not apply to dip bars, 
pull-up bars, or sit-up boards. The 
weightlifting equipment taken from pris- 
oners will be used bv guards, donated to 
local schools, or thrown away. 

According to the bulletin, the ban w ill 
be incorporated into state administrative 
regulations at some unspecified future date. 
However, under California law. an agency 
may only add. amend, or repeal a rcgula- 
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The Limits of Law 

by Mu mi a Abu-Jamal 

judge is addressed as "Your Honor." Yet 
while one may opt for faith in a church, 
faith is surely misplaced in a court. For 
the law is not a religion, but a set of 
ideas designed to protect the domi- 
nance and the maintenance of those 
who rule. 

Under all the robes, the architec- 
ture, the books and other such artifacts, 
lie the interests of those in power. As 
such, the law is inherently conservative, 
as shown by the extreme rarity of the 
grant of temporary restraining orders 
(TRO) or preliminary injunctions, 
thereby preserving, in most instances, 
the status quo. 

What's wrong with preserving the 
status quo ? 

If the status quo is an oppressive one. 
with white supremacy as the guiding 
principle, to preserve such a regime is 
wTong indeed. If the status quo is on the 
side of w ealth and class, w ith the poor in 
a position where their interests are 
trampled on. then such a system cannot 
be called a fair one. 

Black law professor Derrick Bell 
explains the law functions under what 
he calls “interest convergence." which 
means: 

Weights Banned in California 

by W. Wisely 

tion after publishing notice and holding a 
public hairing. 

The ban on weightlifting will cost 
California taxpayers millions of additional 
dollars to take care of prisoners. As life 
prisoners age without the opportunity for 
weight bearing exercise, they w ill lose den- 
sity in their long bones in addition to muscle 
mass. Tliis combination will result in an 
increased risk of lup fractures. The cost for 
surgery', medication, and physical therapy 
for elderly prisoners with hip fractures is 
estimated to top $ 100.000 each per y ear. 

Scientific studies have shown that 
weightlifting strengthens the heart muscle 
and cardiovascular system, thus lowering 
the chance of heart attack and stroke. The 
potential cost to taxpayers for medical care, 
drugs, and physical therapy for older pris- 
oners who suffer a heart attack or stroke 
will increase the normal y early tab for in- 
carceration from $30,000 to ov er $ 100.000 
for each affected pnsoner. 
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The interest of Blacks in achiev- 
ing racial equality will be accomm- 
odated only when it converges with the 
interest of whites. However, the Four- 
teenth Amendment, standing alone, 
will not authorize a judicial remedy 
providing effective racial equality for 
Blacks where the remedy sought 
threatens the superior societal status 
of middle- and upper-class whites 
(Bell. Critical Race Theory *. 22). 

If this is so in law as generally prac- 
ticed. what of prisoners' law. brought to 
bear by legions of jailhouse lawyers in 
every state of the union? 

Many jailhouse lawyers know, only 
too well, of good, solid suits tossed out 
of court on the whim of a conserv ativ e 
judge, preening for his next judicial ap- 
pointment. They know, from their ow n 
experience, that they are damned at the 
doorway of the courthouse, and it will 
be the rarest piece of luck if they can pre- 
vail in court (or even get in!). 

Seen from Bell’s perspective, the 
law protects white class interests, above 
all else. 

That's what they me in business for. 

Weiss uber alles (white ov er all) is 
the ruling, unwritten law. ■ 


Perhaps even more importantly, 
weightlifting has been shown to reduce 
stress and violence in pnson. Prisoners who 
lift weights are least likely to be involved 
in assaults. Nancy Norvell concluded, in a 
study published in die 1993 Journal of 
Consulting and Clinical Psychology \ that 
weight training is an effectiv e means of 
reducing stress. Prisoners are typically- 
faced with unrelenting stress, and do not 
have the option of taking a vacation or 
changing environments. 

“Chronic stress leads to frustration I 
and misplaced aggression." said a prison j 
psy chiatrist who declined to be identified. | 
“When you take one of the few effective 1 
means of reducing such stress away, y ou 
are guaranteed to have problems in the) 
population. " As one lifer at maximum se- j 
curity Lancaster prison put it. “Lifting) 
weights was my only legitimate release for 
anger. It was the only thing I liad left re- 
ally. Now I don't give a fuck. " ■ 
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Even Nominal Damages May Justify Attorney Fee Award 


T he court of appeals for the sev- 
enth circuit held that a verdict 
of only $500 did not, by itself, justify a 
denial of an attorney fee award, even 
though the suit broke no new ground in 
law regarding police abuses. Although 
not a prison case, the principles enunci- 
ated are applicable, especially given the 
small damage awards for routine abuses 
that characterize prisoner litigation. 

This matter arose w hen a retired at- 
torney. who was a landlord, became 
embroiled in a dispute with the wife of 
one of his tenants. After the police ar- 
rived. the landlord refused to give the 
cops his date of birth and an argument 
ensued. The cops arrested the man for 
disorderly conduct and carted him off to 
jail, w here he was kept for three hours 
before being released. The charges were 
subsequently dismissed. 

The landlord brought suit, pursuant 
to 42 U.S.C. § 1983, against the cops 
and the city for false arrest, in violation 
of the Fourth Amendment. Rightfully, 
the jury found in the landlord’s favor. 

Third Circuit Applies 

T he court of appeals for the third 
circuit held that the Americans 
with Disabilities Act (ADA). 42 U.S.C. 

§ 12101, applies to state prisoners. The 
supreme court later granted review to de- 
cide whether the ADA applies to state 
prisoners. Ronald Yeskey is a Pennsyl- 
vania state prisoner who was denied 
admission to the DOC's Motivational 
Boot Camp Program due to a history of 
hypertension, despite his sentencing 
judge’s recommendation that he enter the 
program. Yeskey filed suit claiming his 
exclusion from the program violated the 
ADA. The district court dismissed the 
suit under Fed.R.Civ.P. 12(b)(6). hold- 
ing the ADA was inapplicable to state 
prisons. The court of appeals reversed 
and remanded. 

At the outset the appalls court noted 
the importance of this issue in light of 
the growing number of older, disabled 
and HIV positive prisoners. The court 
gave a detailed discussion to the congres- 
sional intent behind enactment of the 
ADA. namely to eliminate discrimina- 
tion against the disabled. The court noted 
ADA cases should be analyzed in con- 
junction with the Rehabilitation Act 
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However, in the absence of tangible in- 
jury, the jury awarded only $500 in 
compensatory damages. The trial court 
subsequently denied the landlord’s re- 
quest for attorney fees on the theory that 
the damage aw ard was minimal and the 
suit had no broader significance. 

The appellate court noted that 42 
U.S.C. § 1988 provides a statutory entitle- 
ment to ‘reasonable’ attorney fees to a 
prevailing party in a federal civil rights 
action, but a “reasonable fee is sometimes 
zero.” This is especially true where the 
damage award is merely nominal, and the 
case fails to establish some important pre- 
cedent. pro\ide meaningful declaratory or 
injunctive relief, or otherwise confer a sub- 
stantial benefit on the plaintiff. 

Writing for the court. Chief Judge 
Posner adroitly recognized that approval 
of the tnal court’s reasoning for deny- 
ing attorney fees would mean that routine 
police misconduct, although unconsti- 
tutional. would render, as a practical 
matter, such abuses beyond the reach of 
the law. The cumulative effect of such 

ADA to Prisoners; Supreme 

(RA). 29 U.S.C. § 794(a), which is a 
forerunner of the ADA, prohibiting dis- 
crimination against the disabled by 
entities receiving federal funds. The 
ADA eliminated the federal funding re- 
quirement to ban discrimination by any 
government entity. 

The court held that the district court 
erred by finding the ADA inapplicable 
to prisoners as the RA had long been 
held to apply to prisoners and Depart- 
ment of Justice regulations interpreting 
the ADA held it applied to prisoners. 
“In sum, section 504 of the Rehabilita- 
tion Act, Title II of the ADA and the 
specific provisions in the DOJ’s regu- 
lations listing correctional facilities or 
departments as covered entities confirm 
that the Rehabilitation Act and the ADA 
apply to state and locally operated cor- 
rectional facilities.” 

The court specifically agreed with 
Crawford v. Indiana DOC, 1 1 5 F.3d 48 1 
(7th Cir. 1997) [ PLN , Oct. 1997] and 
Duffy v. Rive land. 98 F.3d 447 (9th Cir. 
1996) [PLN. Jan. 1997] which held the 
ADA applies to prisons and to prison- 
ers. The court faulted the district court’s 
reliance on Torcasio v. Murray , 57 F.3d 


petty violations of the Constitution aris- 
ing out of interactions between citizens 
and public officials on the values pro- 
tected by the Constitution are clearly not 
trivial. Although punishment is not a 
proper purpose for awarding attorney 
fees, public policy requires a more cir- 
cumspect determination of attorney fee 
awards. 

The court concluded by describing 
the circumstances that district courts 
should consider w hen determining attor- 
ney fee aw ards. Essentially, if a plaintiff 
seeks much and receives little in the way 
of relief, while “inflicting heavy costs on 
his opponent and wasting the time of the 
court.” then no attorney fee compensa- 
tion would be warranted. On the other 
hand, “[wjhen the civil rights plaintiff 
aims small, and obtains an amount that 
is significant in relation to that aim (it 
need not reach the target), he is prima 
facie entitled to an aw ard of fees even if 
the case established no precedent.” See: 
Hyde u Small , 123 F.3d 583 (7th Cir. 
1997). ■ 

Court Grants Review 

1340 (4th Cir. 1995) [PLN. Mar. 1996], 
which held, in a qualified immunity con- 
text, that the ADA’s applicability to 
prisons was not “clearly established.” 
The court in this case held congress was 
clear that it intended to apply the ADA 
to prisoners and to prisons and jails. 

The court held that while Yeskey ‘s 
claim for injunctive relief might be moot 
due to his release from prison, his claim 
for damages was not. In remanding the 
case the court specifically left open the 
question of w hat standard of review ap- 
plies to prisoners’ statutory claims. So 
far, the ninth circuit has been alone in 
holding that prisoner’s statutory claims 
are subject to the Turner v. Safley. 482 
U.S. 78, 107 S.Ct. 2254 (1987) “rea- 
sonableness” test applied to 
constitutional claims. See: Yeskey v. 
Commonwealth of PA DOC , 118 F.3d 
168 (3rd Cir. 1997). 

On January' 26, 1998. the U.S. su- 
preme court granted certiorari to answer 
the question “Does the Americans with 
Disabilities Act apply to inmates in state 
prisons?” PZJV will promptly report the 
outcome of the case. See: PA DOC v. 
Yeskey , Case No. 97-634. H 
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$9,500 Award for Involuntary Psychotropic Drugging Affirmed 

T he court of appeals for the of these drugs: stiffness, a shuffling gait, chotic drugs. Washington also estal 
eighth circuit affirmed an weight loss, dry mouth and Parkinson’s lished the minimal due process require 


JL eighth circuit affirmed an 
award of $9,500 in damages to an Ar- 
kansas state prisoner who was forcibly 
drugged with anti-psychotic medications 
without due process. The court also held 
that the defendants were not entitled to 
qualified immunity for their actions. 

Johnny Doby was diagnosed by 
prison psychiatrist Robin Hickerson as 
being psychotic and a potential danger 
to himself and others. Hickerson pre- 
scribed two powerful psychotropic drugs, 
Haldol and Prolixin Decanoate. Doby re- 
fused to consent to being drugged and 
Hickerson ordered him forcibly drugged. 
Even though Arkansas DOC policy re- 
quired notice to the prisoner and a 
hearing before a medications review 
panel, prior to forcible drugging occur- 
ring, no such procedure took place. 

Doby was forcibly drugged and be- 
gan suffering the common side effects 


of these drugs: stiffness, a shuffling gait, 
weight loss, dry mouth and Parkinson’s 
disease symptoms. The side effects con- 
tinued even after the drugging stopped. 

Doby filed suit under 42 U.S.C. § 
1983 claiming the forcible drugging vio- 
lated his right to due process under the 
fourteenth amendment. After a two day 
bench trial a magistrate agreed and 
awarded Doby $9,500 in damages for the 
March 20, 1990 to June 19, 1990, pe- 
riod he suffered side affects from the 
drugging. Hickerson appealed, claiming 
she was entitled to qualified immunity. 

The court of appeals affirmed the 
lower court ruling, finding that 
Hickerson was not entitled to qualified 
immunity. In Washington v. Harper , 494 
U.S. 210, 110 S.Ct. 1028 (1990) the su- 
preme court held prisoners have a due 
process liberty interest under the four- 
teenth amendment in avoiding the 
unwanted administration of anti- psy- 


chotic drugs. Washington also estab- 
lished the minimal due process required 
before prisoners are forcibly drugged: 1) 
an independent decision maker; 2) no- 
tice to the prisoner; 3) the right to be 
present at an adversary hearing; and 4) 
the right to present and cross examine 
witnesses. The district court found that 
Doby had been denied all these elements 
of due process when he was drugged. The 
appeals court agreed. 

The court of appeals held that Wash- 
ington clearly established the rights of 
prisoners before they are forcibly drugged. 
Therefore Hickerson was not entitled to 
qualified immunity from damages. 

The court affirmed the damage 
award, which worked out to $ 104 a day. 
“Given the significance of the liberty 
interest at issue here, this award was 
neither arbitrary nor excessive.” See: 
Doby v. Hickerson , 120 F.3d 111 (8th 
Cir. 1997). ■ 



TCI BREAKS "INMATE TELEPHONE SYSTEM" STRANGLEHOLD 


d 3 TCI has pioneered a new concept to bring down the costs of 
inmate telephone calls. 

CjP This service is called Billed Party Preference and allows 
inmates to make long distance calls from any prison in the 
U.S. at only 1 0C per minute, 24 — hours a day, 7 days a week. 

By usingTCI’s services, inmates and their families can save 
at least 50% ! 

CJP Various law firms across the country are signing-on with TCI 
for lower rstes. 


Call or write for a FREE brochure or to sign-up. 




Tele — Con, Inc. 

1 1 1 South Moody Avenue 
Tampa, Florida 33609 
(888) 2-Dial-A-Con 
(888) 234-2522 
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MA and WA Parole Suits Not Cognizable Under § 1983 


T he first and ninth circuit courts 
of appeal have applied Edwards 
v. Balisok. 117 S.Ct. 1584 (\991)[PLN, 
July, 1997] to bar section 1983 actions 
challenging decisions by state parole 
boards* holding the § 1983 claims are 
not viable until or unless the underlying 
parole board decision has been over- 
turned or reversed via habeas corpus 
proceedings. 

The court of appeals for the ninth 
circuit held that a challenge to a parole 
board's reliance on false information to 
deny parole had to be brought as a ha- 
beas corpus action rather than as a 42 
U.S.C. § 1983 action. Richard 

Butterfield is a Washington state pris- 
oner. He filed suit under § 1983 seeking 
only money damages claiming members 
of the Indeterminate Sentence Review 
Board (ISRB) violated his right to due 
process by considering false information 
in his prison file in order to deny him 
parole. The district court dismissed the 
suit for failure to state a claim under 
Fed.R.Civ.P. 12(b)(6), holding the action 
was barred bv Fleck v. Humphrey, 5 1 2 
U.S. 477, 114 S.Ct. 2364 (1994)[PZW, 
Sep. 1994). The appeals court affirmed. 

Heck does not allow § 1983 actions 
which, if successful, would invalidate a 
conviction or sentence. In Edwards the 
supreme court extended Heck to prison 
disciplinary hearings and held: "that the 
determination whether a cause of action 
may be cognizable under § 1983 may not 
be made simply upon the distinction be- 
tween those claims which challenge the 
process used in reaching a result and 
those claims which explicitly challenge 
the substantive result. Rather, the deter- 
mination w hether a challenge is properly 
brought under § 1983 must be made 
based upon whether the nature of the 
challenge to the procedure [is] such as 
necessarily to imply the invalidity of the 
judgment. If the court concludes that the 
challenge would necessarily imply the 
invalidity of the judgment or continuing 
confinement, then the challenge must be 
brought as a petition for a w rit of habeas 
corpus, not under § 19837’ 

The court held that Butterfield was 
essentially challenging the denial of pa- 
role which implicated the length of his 
term of confinement. Titus, it was barred 
by Heck. “Because Butterfield's § 1983 


claim necessarily implicates the validity 
of his continuing confinement, it does 
not accrue unless and until the convic- 
tion or sentence is reversed, expunged, 
invalidated, or impugned by the grant of 
a writ of habeas corpus.” Thus, the §- 
1983 claim was properly dismissed. See: 
Butterfield v. Bail, 120 F.3d 1023 (9th 
Cir. 1997). 

In a similar case, the first circuit 
held that a Massachusetts parolee’s law - 
suit for money damages over the 
revocation of his parole was not cogni- 
zable due to Heck . Gary White had lus 
parole revoked based on a Department 
of Social Services report that he was 
sexually abusing his step children. At his 
revocation hearing White was not pro- 
vided with counsel or a copy of the DSS 
report. White filed a petition for habeas 
corpus in state court, which was granted. 
The state trial court found White was 
denied due process at the rev ocation 
hearing. 

The parole board appealed, but be- 
fore a new parole hearing was held 
White’s sentence expired and he was re- 
leased from prison. The board then 
moved the appeals court for dismissal of 
the action on grounds that it was moot. 
The court granted the motion. See: White 
v. Massachusetts Parole Board . 40 
Mass. App. 1133. 667 N.E. 2d 1085 
(1996). The state supreme court denied 
White’s application for further review. 

White filed a § 1983 suit in federal 
court seeking declaratory and monetary' 
relief for violation of his due process 
rights at the parole revocation hearing. 
The district court dismissed the suit, 
holding it was barred by res judicata and 
qualified immunity 7 . 

The court of appeals for the first cir- 
cuit affirmed the dismissal under Heck , 
even though neither party 7 had raised or 
briefed the issue. The court held lhat 
before White could file a § 1983 suit, 
the parole rev ocation had to be "reversed 
on direct appeal, expunged by executive 
order, declared invalid by a state tribu- 
nal authorized to make such 
determination, or called into question by 
a federal court’s issuance of a writ of 
habeas corpus.” 

The court noted that White was re- 
leased from prison, upon terminating his 
sentence, and that the Massachusetts 


court of appeals had vacated the supe- 
rior court ruling in his favor as moot and 
remanded it with directions to dismiss. 
"Hence, there is in effect no state judg- 
ment invalidating White's parole 
revocation....” 

The court of appeals vacated the dis- 
trict courts dismissal of White's suit on 
the merits and remanded the case with 
directions to dismiss it without prejudice. 
The court held that under Heck the va- 
cated state ruling in White’s favor was 
insufficient to be a "declaration of in- 
validity” to make his claim cognizable 
under § 1983. See: White v. Git tens. 121 
F.3d 803 (1st Cir. 1997). 

The net result of White is to effec- 
tively preclude lawsuits for money 
damages in cases where no habeas re- 
lief can be obtained, i.e., in a case like 
White where the original sentence has 
expired and the plaintiff is no longer in 
custody. H 
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Community Notification Upheld by Three Circuits 


n the December, 1997, PIN we 
reported Doe v. G re go ire, 960 F. 
Supp. 1478 (WD WASH. 1997), wherein 
a district court ruled that Washington's 
“community notification” statute violates 
the ex post facto clause insofar as releas- 
ing information to the public regarding sex 
offenders whose convictions pre -dated the 
enactment of the community notification 
law. That ruling, however, has since been 
overturned in Russel v. Gregoire , 124 F3d 
1079 (9th Cir. 1997). Similar community 
notification statutes (also known as 
“Megan’s Law”) have also been upheld by 
the 2nd and 3rd circuits. 

By far, the lengthiest and most de- 
tailed ruling is E.B. v. Vemiero, 119 F.3d 
1077 (3rd Cir. 1997), which upheld New 
Jersey’s. “Megan’s Law” in a 50-page de- 
cision (including a 17-page dissent). 

The lemiero court provides an exhaus- 
tive history and analysis of caselaw relating 
to the distinction between “remedial" and 
“punitive” exercises of state power. Any- 
body contemplating a challenge to a state's 
community notification law — or interested 
in the shift in the balance between state law 
enforcement interests and indiv idual rights 
— should read this ruling. 

The court upheld “Megan’s Law” 
public notification of information about re- 
leased sex offenders, saying that the NJ 


statute does not violate the ex post facto or 
double jeopardy clauses of the constitution 
However, the court did rule that NJ’s stat- 
ute would violate procedural due process 
“by any Tier 2 [moderate risk to reoffend] 
or Tier 3 [high risk to reoffend] notifica- 
tion that occurred without a prior 
opportunity^ to challenge the registrant’s 
classification and notification plan in a 
hearing at which the prosecutor has the 
burden of persuasion and must prove her 
case by clear and convincing evidence.” 

The court remanded the case back to 
tlie district court with instructions to enter 
an injunction foreclosing notification in 
Tier 2 and Tier 3 cases without compli- 
ance with the requirements of due process 
outlined in the ruling. 

The due process aspect of the ruling 
is fact -specific to NJ’s “Megan’s Law” stat- 
ute. But the court's analysis might provide 
helpful information to those in other states 
w ho have been tagged with a Tier 2 (Level 
II) or Tier 3 (Level III) label and who wish 
to challenge their state’s community' noti- 
fication p r ocedures. 

The second circuit, in Doe v. Pataki . 
120 F.3d 1263 (2nd Cir. 1997), and Roe v. 
Office of Adult Probation. 125 F3d 47 (2nd 
Cir. 1997) upheld New York’s Megan's 
Law' as it applies to sex offenders whose 
convictions pre-date the enactment of the 


statute; all three circuits thus ruled. The 
Pataki court analyzes the bCY legislative 
intent procedural safeguards built into the 
statute, and the practical effects of com- 
munity' notification, concluding the statute 
serv es primarily a “remedial” (as opposed 
to “punitive”) function, noting that 
“whether a sanction constitutes punish- 
ment is not determined from the 
defendant’s perspective, as even remedial 
sanctions carry the 'sting of punishment. 

The Pataki court rejected the notion 
that all of the many documented instances 
wherein sex offenders in NY were ha- 
rassed, intimidated, shamed, denied 
housing or employment, or made victims 
of criminal vigilante acts, are an “attribut- 
able” effect of community' notification, 
noting that "although notification conveys 
to the public information that prompts 
some people to take unlawftil action against 
the convicted sex offender, it is the 
offender’s prior conviction — or. more pre- 
cisely, the offender's criminal act itself — 
that motivates such hostile action.'’ 

The Russell court said in regards to 
documented cases of vigilantism against 
sex offenders in Washington state or “other 
illegal responses of citizens to notification'' 
that "courts must presume that law enforce- 
ment will obey the law and will protect 
offenders from vigilantism” The court con- 
cludes that, '‘considering the entire range 


Folsom New Year’s Riot Over Haircut Policy 


by W. 

O ver 1,000 prisoners at 
California’s medium security 
Folsom prison threw' flaming toilet paper 
and sheets over the tiers, banged cell doors, 
and refused to eat on New Year’s Day in 
protest over new r grooming restrictions the 
Department of Corrections pirns to imple- 
ment. 

According to a Mexican-American 
man just released from the prison who was 
interviewed by the Sacramento Bee . only 
white prisoners participated in file protest. 
“They started to chant. ‘No haircuts.”’ said 
file man who refused to give his name. 
Prisoners at Folsom were told in Septem- 
ber that file new grooming rules would take 
effect in February, prison spokesman Lt. 
Scott Moeszinger said. 

“Massive and sudden changes can 
bring massive resistance.” said Lance 
Corcoran, vice president of the prison 
guards’ union. “I w orked in the joints for 
10 years and I’ve seen how things go. 


Wisely 

Once, inmates held a huge sit-down strike 
because they thought we’d been serving 
them pancakes too many days in a row.” 

At San Quentin prison, the men were 
concerned with slightly more weighty mat- 
ters than breakfast. “We do have a little bit 
of life here, debased as it is. but there’s stuff 
to do,” said one clean-cut lifer. "[The 
planned grooming restrictions are] just too 
much.” 

So far, no lawsuits have been filed 
about the restrictions, though many pris- 
oners have already refused to cut their hair. 
Millard Murphy, an attorney with the non- 
profit Prison Law Project, predicts suits will 
be filed by Native Americans. Orthodox 
Jews, and Rastafarians, all of whom wear 
long liair for reasons of faith. 

The state does not plan to accommo- 
date the religious beliefs of prisoners 
however. "Someone who is in prison lias 
already violated file tenets of their religion.” 
argued spokesperson Christine May. H 


of possible community' responses not pro- 
hibited by Washington law; file Act's effect 
is not so egregious as to prev ent us from 
viewing the Act as remedial... file Act may 
have a lasting and painful impact on a sex 
offender's life, which ought not be lightly 
disregarded. Yet we cannot say that the 
Act violates the Constitution.... we con- 
clude that the notification provisions w ere 
intended to be regulatory' and not punitive.*’ 

Unless other circuits rule otherwise, 
and thus create a split, it would appear that 
“community notification” of the w here- 
abouts and criminal histories (and other 
information) of sex offenders released from 
prison into file community' is settled law; 

It remains to be seen if states will ex- 
tend similar notification provisions to other 
"dangerous felons” upon their release, but 
these rulings make it less likely that chal- 
lenges to such laws will prev ail. Anybody 
interested in speculating about such a fu- 
ture — wherein all felons may be marked 
and tracked for life — should read file four 
rulings cited above to get an idea of file 
path being blazed by the law in this, the 
“Information Age.” ■ 
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$1.1 Million Award in Sexual Assault 

T he court of appeals for the fifth ally assaulted the prisoner, who gave birth munity for actions arising out of inten- 
circuit held that recovery under to a child as a result. Bell was subse- tional torts. Conducting de novo review 
the Texas Tort Claims Act is authorized quentlv convicted in state court of official of this issue the appears court concluded 
for the negligent failure to prevent an in- oppression in connection with this inci- that the county was not being sued under 
tentional tort by a government employee, dent. an intentional tort theory. The gravamen 

The court affirmed the judgment below The prisoner filed suit in federal of the prisoner's state law claim against 

and a $ 1 . 1 million damage award for the court against Bell, the county, and five the county was actually a negligence claim 
prisoner plaintiff. other jail officials alleging violations of for allowing her to be locked in a room 

In February 1994 a female prisoner her eighth and fourteenth amendment with Bell for an extended period of time 
was in the custody of the Denton County rights, along w ith a supplemental state without monitoring. The court held that 
(Texas) jail awaiting transfer to the state law claim for negligence. On pretrial the proximate cause of the prisoner s in- 
prison in Huntsville. Late one night a motion the court entered judgment for jury was official negligence. Had it not 
male guard, Adorphus Bell, went to the all the defendants on the prisoner’s § been for the negligence of the guard who 
women's unit of the jail under the pretext 1 983 claims. The supplemental state law locked Bell and the prisoner in the sew - 
of having his torn pants repaired. Bell claims, however, proceeded to a bench ing room, the prisoner would not have 
apparently duped a female guard into trial. Judgment was entered against Bell beencissaulted.Sincethetrialcourt'sfmd- 
awakening the female prisoner to mend for $1 million and against Denton ing was not clearly erroneous, the 
his pants. The prisoner was left alone with County for $100,000. judgment was affirmed. See: Downey v. 

Bell in a locked, isolated room for close On appeal the county argued that Denton County Tex . 119 F.3d 381 (5th 
to two hours. During this time Beil sexu- Texas has not waived its sovereign im- Cir. 1 997). ■ 

$225,000 Jury Award in CDC Shooting Affirmed 

T he court of appeals for the ninth rysm in his arm. After the aneurysm ex- court. The court held that under Iulelman 
circuit affirmed a jury award of ploded. he was taken to a non- prison v - Jordan . 415 U.S. 651. 94 S.Ct. 1347 
$225,()(X) to a prisoner shot by guards, who hospital for emergency' surgery; (1974) mi appeals court can consider a 

then received inadequate medical care. The Ashker sued Brodeur and Astorga state s eleventh amendment defense at any 
court rejected the defendants’ argument claiming they had violated his eighth time. The court held the defendants in this 
that the eleventh amendment barred the amendment rights, he also included state case did n °l waive their eleventh amend- 
damage award. Todd Ashker. a California law claims of assault and battery against ment claims by not raising them in the | 
prisoner at the Pelican Bav state prison. Brodeur and medical malpractice against lower court. 

got into a fist fight with another prisoner Astorga. A jury dismissed Ashker ’s fed- Th e cour l applied Pena v. Gardner . j 

Guard Steve Brodeur shot Ashker in the eral eighth amendment claims but ruled 976 F.2d 469 (9th Cir. 1992) and Haferv. 

arm with an assault rifle. Despite a in his favor on the others. The jury awarded Melo* 502 U.S. 21, 112 S.Ct. 358 (1991) 
surgeon's recommendation that he be sent Ashker $175,000 for the assault and 1° hold that government employees sued 

to an outside hospital for immediate treat- $50,000 for medical malpractice. The court i n tticii - personal capacities cannot assert 

ment, prison doctor Alex Astorga put of appeals affirmed the verdict. an eleventh amendment defense; even if 

Ashker s arm in a cast and provided no The defendants claimed the eleventh the state will ultimately indemnify them j 

other treatment. Prison officials ignored amendment precluded the jury aw ard, and pay any damage awards. Thus. Ashker 

Ashker 's repeated requests for medical care Ashker argued the appeals court lacked was properly entitled to the jury award. See: 

and left him in a dirty cell for two months, jurisdiction to hear this claim on appeal Ashker v. California Department of Cor - 

during which time he developed an aneu- because it wasn't argued in the district sections , 112 F.3d 392 (9th Cir 1997). | | 

Failure to Protect Informant Claim Set for Trial 

A federal district court in Kan- tions in the note. Dowling was never told 114 S.Ct. (1994) [PLN. July. 1994). 

sas held that disputed facts re- of the note and no other protective mea- Prison officials can be found liable if) 

quired a trial to resolve whether prison sures were taken. they know a prisoner faces a substan- 

officials were deliberately indifferent to On August 12. 1994, Lyman attacked tial risk of serious harm and they! 
a prisoner's safety. Mark Dowling is a Dowling with a razor knife, slashing his disregard that risk by railing to take 

prisoner informant in Lansing. Kansas, face and throat while a sergeant Dunn reasonable measures to abate it. Prison 

On August 11. 1994. Lt. Gordon Brown looked on. Lyman later confessed to writ- officials who know of a substantial risk j 

received a note stating Dowling would ing the note. Dow ling filed suit claiming _ to prisoner safety may still avoid liabil- j 

be killed or injured by Dan Lyman, an- prison officials violated his eighth amend- itv of they respond reasonably to the) 

other prisoner, because he informed ment right to personal safety by failing to risk, even if the prisoner is actually; 

prison officials of Ly man's drug viola- protect him from the attack. The court.de, harmed as a result. 

tions. Lyman was denied yard privileges med the defendants' motion for summary Apply ing these principles the court | 

and his cell was searched. Brow n told judgment, holding disputed material facts held that whether Brow n's response, upon j 

oncoming shift superv isors of the threat required a trial to resolve. receipt of the note, was reasonable was 

and his actions. Ly man's cell was The court noted that prisoners have an issue inappropriate for resolution on] 

searched again and he was again denied an eighth amendment right to be pro- summary judgment. A trial was sched- 

vard access. The next day Lyman was tected from attacks by other prisoners. uled. Sec: Dowling v. Hannigan . 968 F. j 

interviewed and he denied the accusa- See: Farmer v. Brennan . 511 U.S. 825. Supp. 610 (D KS 1997). H 
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BOP Sentence Reductions Cannot Be Denied Based 
Upon Firearm Enhancements 


T he court of appeals for the third 
circuit held that the Federal 
Bureau of Prisons (BOP) cannot use a 
firearm enhancement under the Sentenc- 
ing Guidelines, by itself, as the basis for 
declaring a prisoner ineligible for a statu- 
torily authorized sentence reduction. 

This case involved a federal prisoner 
serving time for conspiracy to distribute 
a controlled substance, in violation of 2 1 
U.S.C. § 846. During his incarceration 
the prisoner completed the BOP's drug 
treatment program. Under 18 U.S.C. § 
3621(e)(2)(B), the Violent Crime Con- 
trol and Law Enforcement Act of 1994, 
the prisoner should be entitled to a sen- 
tence reduction of up to one year for 
completing the program. However, the 
BOP ruled the prisoner ineligible for the 
reduction because his sentence included 
a two level enhancement as a result of a 


Secret Tools for Post-Con- 
viction Relief, by Joe Allan 
Bounds. 1998 Edition. 314 
pages, 13 page Table of Content with 
over 440 quick reference topics with 
favorable supporting federal case law. 
"The Manual for Lawyers and Post- 
Conviction Litigants for Prevailing 
on Ineffective Assistance of Counsel 
Claims, and Methods of Establishing 
'Cause' for Procedural Default." Top- 
ics: Preparing for Post-Conviction 
Relief: Ineffective Assistance of 
Counsel: Conflict of Interest: The 
Right to Counsel Procedural Default; 
Cause and Prejudice: Actual Inno- 
cence: Fundamental Miscarnage of 
Justice: Factual Innocence: Legal In- 
nocence: The "Ends of Justice"; Nov- 
elty Issues of Law; Intervening 
Change in Law; Retroactive Appli- 
cation of the Law; and much more! 

Regular price $69.95 plus $5.00 ship- 
ping and handling (inmate dis- 
counted price $49.95 plus $5.00 ship- 
ping and handling). Send check or 
money order to: Zone DT Publish- 
ing. PO. Box 1462. Allen. Tezas 
75013-0024. 


firearm that was found at his vacation 
home by one of the arresting officers. The 
prisoner petitioned a district court, pur- 
suant to 28 U.S.C. § 2241, for a writ of 
habeas corpus compelling his early re- 
lease. but the trial court denied relief. 

By its plain language, the benefits 
of § 3621(e)(2)(B) clearly apply exclu- 
sively to prisoners "‘convicted of [ ] 
nonviolent offense[s],” but the statute 
neglects to define the term, “nonviolent 
offense.” However, the relevant BOP 
regulation (28 C.F.R. § 550.58) that 
implements the statute incorporates the 
definition of "crime of violence as de- 
fined in 18 U.S.C. § 924(c)(3)” by 
reference. Nevertheless, the BOP has 
been ruling prisoners ineligible for sen- 
tence reductions because BOP Program 
Statement 5162.02 § 9 classifies § 846 
convictions as crimes of violence, ""if the 
sentencing court increased the base level 
of the sentence for possession of a dan- 
gerous weapon.” 

The appellate court found the ratio- 
nale of the Ninth Circuit in Downey u 

BJS Reports Prison 

T he Bureau of Justice Statistics 
(BJS) released the report Pris- 
oner Petitions in the Federal Courts , 
1980-96 in October, 1997. According to 
the report, the rate at which state and 
federal prisoners filed petitions in U.S. 
district courts (habeas and section 1983 
petitions combined) tell 17 percent be- 
tween 1980 and 1996, the year Clinton 
signed the Prison Litigation Reform Act 
(PLRA). Although the total number of 
filings grew from 23,230 in 1980 to 
68,235 in 1996. the rate decreased from 
72.7 per 1,000 prisoners to 60.5 per 
1.000 prisoners during the 16-year pe- 
riod. 

The BJS analysis of prisoner peti- 
tions shows the number filed per 1.000 
prisoners during 1995 to vary substan- 
tially from state to state — ranging from 
highs of 149 petitions per 1,000 prison- 
ers in Iowa, 142 in Arkansas and 125 in 
Mississippi, to lows of 20 per 1,000 in 
Massachusetts, 22 in North Dakota and 
25 in Ohio. 

Prisoner civil rights filings declined 
nationwide by nearly 10 percent to 
38.252 in 1996 from 42. 144 in 1995. 


Crabtree , 100 F.3d 662 (1996)[jRLVMay 
1997], on this issue persuasive. The court 
reasoned that the plain language of § 
362 1(e)(2)(B) focuses the inquiry’ “on the 
conviction itself, not on the conduct giv- 
ing rise to the conviction.” The BOP was 
plainly attempting to transmogrify a “non- 
violent offense” into “a crime of violence” 
by administrative fiat, i.e., the Program 
Statement. The court found this interpre- 
tation “to be in conflict with both 18 
U.S.C. § 3621(e)(2)(B) and 28 C.F.R. § 
550.58 and therefore erroneous.” 

After noting that “several courts have 
determined that conspiracy to possess or 
distribute drugs, by itself, cannot be prop- 
erly classified a crime of violence.” the 
court concluded that the BOP could not 
declare the prisoner ineligible for the sen- 
tence reduction solely because of his 
sentence enhancement. The court vacated 
the order denying the writ and ordered a 
remand "to the BOP for further proceed- 
ings consistent with this opinion.” See: 
Roussos v. Menifee , 122 F.3d 159 (3rd 
Cir. 1997). ■ 

Litigation Statistics 

The decline continued in the first quar- 
ter of 1997. when prisoner civil rights 
filings fell to fewer than 7,000, which 
sets a pace of fewer than 30,000 for the 
year. But the reason for the decline may 
extend beyond the inhibitor}’ effect the 
PLRA may have had on prisoners filing 
pro se. 

‘Tve seen a great reduction in the 
number of attorneys willing to get in- 
volved in these cases,” said noted Ohio 
attorney Alphonse A. Gerhardstein. He 
added that the PLRA’s ""attorney fee caps, 
its limits on damages, its requirement of 
administrative exhaustion and its re- 
quirement of physical injury — all of 
these things affect whether attorneys will 
assess a case as litigation-w orthy and as 
one they can make money on.” 

Editor's Note: Single copies of the 
report. Prisoner Petitions in the Fed- 
eral Courts , 1980-96 (NCJ-164615) 
may be obtained by writing to: BJS 
Clearinghouse; PO. Box 179, Dept. 
BJS-236; Annapolis Junction. MD 20 
701-0179. The report is also available 
on the Internet at: http:// 
www.ojp.usdoj.gov/bjs. H 
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| Prison Litigation Reform Act News | 


Prolonged SHU 
Confinement May 
Implicate Liberty Interest 
But No Damages 

A federal court in New York held 
x\jthat periods of confinement in a 
state Department of Correctional Services' 
special housing unit (SHU) for periods of 
12 months or longer may implicate liberty 
interests requiring procedural due process 
protections. The court also held that the 
Prison Litigation Reform Act (PLRA) pre- 
cludes damages for mental anguish for 
illegal confinement m an SHU, limiting any 
award to a nominal amount. 

This case began when two DOCS pris- 
oners were involved in an altercation with 
another prisoner. As a result, the prisoners 
were charged with unspecified offenses, 
given individual Tier III disciplinary hear- 
ings, and punished with 12 months loss of 
good time each, plus 15 and 12 months, 
respectively, in SHU confinement. This 
punishment included a concomitant loss of 
privileges. 

The prisoners challenged the validity 
of their initial hearings through the admin- 
istrative process because they were denied 
the right to call witnesses. The results were 
eventually rev ersed, but after iehearings the 
same punislunent was imposed. Without 
challenging the second convictions admin- 
istratively. the prisoners brought a 42 U.S.C. 
§ 1983 civil rights claim against the prison 
officials inv olved alleging due process vio- 
lations with respect to both the initial and 
subsequent rehearings, and the defendants 
moved for summary judgment. 

Although neither party addressed the 
significance of the U.S. Supreme Court's 
recent decision in Edwards v. Balisok , 117 
S.Ct. 1 584 ( 1997), the court began its analy- 
sis with a discussion of its implications. 
Edwards held that claims for damages and 
declaratory reliefbrought by state prisoners 
challenging the v alidity of the procedures 
used to deprive them of good time credits 
are not cognizable under § 1983, where the 
allegation of due process violations, if true, 
would necessarily imply the invalidity of the 
punislunent imposed, unless the prisoners 
established that the disciplinary convictions 
had been previously inv alidated. Since the 
second set of hearings had not been nulli- 
fied. any claims under § 1983 with respect 
to those hearings w ere barred. 


The court acknowledged that due pro- 
cess violations during the course of 
proceedings, ev en where deprivations are 
justified, are actionable under § 1983. As a 
result the court determined that the prison- 
ers would be entitled to damages with 
respect to the initial hearings. However, the 
PLRA eliminated the possibility of damages 
for mental anguish, so any damages 
aw arded would be nominal at best. The pris- 
oners would not be entitled to any damages 
for loss of good time or the SHU confine- 
ment time because the rehearing convictions 
had not been annulled. 

The court also analyzed the situation 
under Sandin v. Conner . 515 U.S. 472 
(1995). Sandin held that prisoners are en- 
titled to due process protections from 
intrapnson confinement only to the extent 
that such confinement involves "atypical 
and significant hardship^] ... in relation to 
the ordinary incidents of prison life." The 
court noted that Sandin did not overrule 
Wolff v. McDonnell , 418 U.S. 539 (1974), 
so that the principles established in Wolff 
are still applicable and pr e-Sandin Second 
Circuit decisions on the subject are still good 
law. Since factual issues regarding the con- 
ditions in the SHU remained unresolved, 
summary judgment was precluded. See: 
Wright v Miller, 973 F.Supp. 390 (SD NY 
1997) 

PLRA Termination 
Provisions Constitutional 

T he court of appeals for the 
eighth circuit held that the “im- 
mediate termination" provisions of the 
Prison Litigation Reform Act (PLRA) does 
not violate the separation of powers doc- 
trine, the due process clause, or equal 
protection. A contrary finding by an low a 
district court was reversed. 

In 1978 Iowa state prisoners brought 
a class action challenging the constitution- 
ality of tlie conditions of their confinement. 
Six years later the parties reached a settle- 
ment. which was supplemented in 1988. 
This settlement was characterized by the 
parties as a consent decree. 

On Apnl 26. 1996, the PLRA became 
law. Section 802(a) of the act. codified as 
18 U.S.C. § 3626, allows for the immedi- 
ate termination of prospective relief in 
existing settlements involving prison con- 
ditions. and limits any future prospective 
relief to the constitutional minimum. Three 


weeks after enactment of the PLRA. low a 
moved to terminate the Iowa settlement. 
However, the trial court denied the state 
relief, holding that the immediate termi- 
nation provisions of the PLRA violates the 
principle of separation of powers by requir- 
mg federal judges to reopen final 
judgments. 

On appeal the prisoners argued that § 
3626 represents a congressional effort to 
reopen final judgments of Article III courts, 
and that Congress lias impermissibly at- 
tempted to prescribe a rule of decision in 
pending cases. Therefore, the immediate 
termination provisions violate the separa- 
tion of pow ers doctrine. 

The court of appeals reasoned that con- 
sent decrees are not final judgments because 
thav me “not the ‘last word' of the courts 
in the case, even after the decree itself has 
become final for the purposes of appeal." 
Hence, the immediate termination provi- 
sions of the PLRA could not possibly 
amount to an attempt by Congress to re- 
open final judgments in violation of the 
separation of powers doctrine. 

The court examined the prisoners' ar- 
gument that the PLRA prescribes a rule of 
decision in pending cases by concluding 
that Congress lias left the judicial functions 
of interpreting the law and applying the 
law to the facts of each case entirely in the 
hands of the courts. Consequently, there 
could be no improper encroaclunent on the 
judiciary. 

The court declined to subject the pris- 
oners* equal protection claim to strict 
scrutiny on file theoiv that § 3626 effects 
no fundamental constitutional rights. The 
court joined the Fourth Circuit in conclud- 
ing that “Congress has a legitimate interest 
in preserv ing state sovereignty by protect- 
ing states from overzealous supervision by 
file federal courts in the area of prison con- 
ditions litigation.^ Thus, § 3626 does not 
violate equal protection. 

Since the court already determined 
tliat consent decrees are not final judgments 
for tlie purposes of the PLRA, the court 
concluded that “prisoners have no vested 
rights in the consent decrees." Without a 
vested liberty or property interest to pro- 
tect. tlie due process clause could not be 
implicated. The trial court's order was re- 
versed and the case remanded for 
application of the PLRA to the facts of file 
case. See: Gavin v. Brans tad, 122 F.3d 1081 
(8th Cir. 1997) ■ 
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Brazil: On January 10, 1998, eight 
prisoners at the Linhares prison in 
Espirito Santo state were killed in a 
brawl. Francisco Assis Rangel, the 
prison operations chief, said 'They killed 
one another with metal bars and pieces 
of wood/' No details were given as to 
the cause of the braw l. 

Columbia: On January 11, 1998. 
hundreds of prisoners at the San Isidro 
prison in Popayan took 567 visitors hos- 
tage to protest inhumane conditions at 
the pnson. The prisoners demanded bet- 
ter health care; a mattress for each 
prisoner; potable drinking water and 
education facilities. The siege ended on 
January 13 when the government agreed 
to meet the prisoners' demands. 

GA: On December 27. 1997, pri- 
vate prison guards William Rogers and 
Matthew 7 Joyner were arrested in Dalton 
and charged with drunk driving and fil- 
ing a false report that prisoners in their 
care had escaped. Employed by Federal 
Ext radition Transportation of Memphis, 
TN, the guards were escorting nine pris- 
oners from Memphis to Georgia, the 
guards began drinking and fighting in 
the van. During the argument Rogers 
pushed Joyner out of the van. Joyner then 
told police the prisoners had overpow- 
ered the guards and hijacked the van with 
one guard held hostage. Police found the 
van, stopped it and took Rogers and the 
prisoners into custody Both guards were 
charged with reckless conduct and fur- 
nishing prisoners with alcohol. Dalton 
sheriff Scott Chitwood said "The pris- 
oners didn't do anything wrong. They 
were on a trip. They were given a bever- 
age and they partook/’ 

GA: On December 9. 1997, Sam 
Turner, 75, was released from jail. 
Turner was recently recaptured after 46 
years as a fugitive. Turner escaped from 
a prison road gang in 1951 while serv- 
ing an 8 year sentence for manslaughter 
and burglan. He lead a crime free life 
ever since. Prison commissioner Wayne 
Garner ordered Turner released saying 
his continued incarceration would serve 
no good purpose. 

LA: In October. 1997, theCoushatta 
Indian tribe announced plans to build a 
private prison in Calcasieu Parish to 
house state and federal prisoners. The 
tribe would own the land and prison 


News in Brief 

while the sheriff's department would 
operate the facility. 

MA: On January 2, 1998, former 
Sussex Correctional institution guards 
Mark Murphy, James Burton and 
Michael Truitt pleaded guilty to mis- 
demeanor charges arising from an 
incident where they took prisoner 
Wade Blankenship, a rapist, hand- 
cuffed him to an air conditioner base, 
pulled his pants dow n, beat him on the 
crotch with a broomstick, tried to put 
a banana in his mouth and took pic- 
tures of the incident which they 
circulated through the prison. Ail three 
guards were sentenced to probation. 
Truitt had agreed to testify against his 
former colleagues in exchange for le- 
niency. Burton is a member of the 
Millsboro town council. 

MA: On January' 9, 1998, Taunton 
police captain Richard Pimental was 
charged with larceny of a firearm; filing 
false reports; interfering with a witness; 
obstruction of justice and soliciting 
bribes. Pimental hosts a local cable TV 
"Crime Watch" show 7 that gained him 
national prominence when he referred 
to criminals as "toilet licking maggots/’ 

MT: On January 7 1, 1998. the state 
prison in Deer Lodge announced a ban 
on smoking and tobacco products appli- 
cable to staff and prisoners alike. 

OH: A 500 bed minimum security 
prison is being built in Grafton to house 
only drunk drivers. A new state law' re- 
quires drivers with five DUI convictions 
in six years be incarcerated for 2 to 1 8 
months and undergo substance abuse 
treatment. Prison officials admitted they 
didn't know if this prison would be 
enough, since some 107,000 Ohio driv- 
ers already have more than 3 DUI 
convictions. 

OH: On December 6, 1997, the 
Department of Rehabilitation and Cor- 
rection (DORC) agreed to pay $850,000 
to settle a lawsuit filed by the family of 
Bonita Haynes. Haynes was a DORC 
case manager killed by prisoners Robert 
Lonberger and John Daniels in a bath- 
room at the Lima Correctional 
Institution. The family 's law suit claimed 
the DORC had failed to warn Haynes of 
the "extremely dangerous" w orking con- 
ditions and the "violent propensities" of 
the LCI prisoners. 


OK: On December 3, 1997, former 
Ottawa county jail guard Larry Stogedill 
was sentenced by federal magistrate Sam 
Joyner to three days in jail after plead- 
ing guilty to stealing and attempting to 
cash a $179 IRS refund check sent to jail 
prisoner John Kazimer. In a letter to 
Joyner, Stogedill attempted to blame 
another prisoner. He said "I felt com- 
pelled to help Crayton [another jail 
prisoner] try 7 to cash the treasury' check 
since Crayton had been taken by me to 
one of jail secretary’s home for sexual 
liaisons tw ice a week when Crayton was 
supposed to be with me shopping for jail 
supplies at the grocery 7 store." 

VA: In December 1997, the state 
DOC announced it was terminating 
Spanish and sign language classes, 
claiming prisoners were learning to com- 
municate without prison staff 
understanding what was being said. 

VA: On December 18, 1997. Mario 
Copeland, an employee of ABL Manage- 
ment Inc., of Baton Rouge, LA, pleaded 
guilty in Norfolk Circuit Court to em- 
bezzling $30,736 from the count} jail's 
inmate trust fund. A city audit report 
concluded that Copeland, the ex man- 
ager of the jail commissary 7 , w as allow ed 
to embezzle the money due to a lack of 
oversight and poor record keeping. The 
sheriff's office estimated the amount of 
money stolen or missing from the trust 
fund at $54,600. 

VA: On January 7 12, 1998, former 
Rappahannock Regional Jail guard Eric 
Houchens was sentenced to six months 
in jail for raping a female prisoner. 
Houchens pleaded guilty to a misde- 
meanor after prosecutors dropped felony 
rape and attempted sodomy charges 
against him. 

VA: On October 24, 1997, former 
Brunswick county prosecutor Larry 7 Jones 
was convicted to failing to file timely 
state tax returns. Jones didn't file tax 
returns between 1985 and 1993. District 
judge Pam Baskerville said she w ; ould 
dismiss the charges against Jones if he 
complied with state tax laws by June. 
1998. 

Venezuela. On November 25, 1997, 
16 prisoners died and 32 were injured in 
a fire at La Sabaneta prison. The fire w as 
caused by electrical wiring in a commu- 
nal cell that overheated from cables used 
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by prisoners to power stoves, radios and WA: On January 26, 1998, King WV: On January 11, 1998, Jennifer 
fans. The prison was built in 1952 to county (Seattle) officials announced they Lockwood-Kerns escaped from the 

house 800 prisoners and held 2,000 at would pay $83,250 to Jerrimi Olsen to settle Marion County jail by punching a hole 

the time of the fire. a lawsuit he had filed. Olsen was falsely in the jail roof and rappelling to the 

WA: In January , 1998. Washing- accused of burglary and subsequently ground on a rope made from three sheets, 

ton State Penitentiary 7 prisoner Reno branded a fugitive on "Crime Stoppers/’ a Lockwood-Kern’s cellmate, Corey 

Maiava pleaded guilty in Walla Walla TV program, and in "Crime Report Maga- Clayton, helped make the hole and then 

superior court to one count of custo- zine The TV show, magazine and distracted guards by using strawberry 

dial assault, a felony, for kicking and ViaCom cable which also broadcast Olsen’s Kool-Aid to feign an ear infection, 

punching guard Gary 7 Pierce during a picture paid to settle claims against them. Lockwood-Kerns was recaptured at a 

June 18. 1997. braw l at the prison. ViaCom demanded that Olsen not disclose motel four hours later. 

Maiava faces 3-8 months additional the amount they paid. WY: On December 7 and 14. 1997, 

imprisonment. WI: On January 25. 1998, Brown prisoners at the Wyoming State Penitentiary 

WA: On January 13, 1998. County (Green Bay) jail prisoners Paul in Rawlins set fire to their cells. In the De- 

Snohomish county chief deputy prosecu- Ninham and Richard Joy escaped by cember 7 fire three prisoners were accused 

tor Jim Tow nsend was charged with breaking through a fence and climbing of setting a blaze that injured no one. The 

drunk driving. Townsend w as being pro- down a makeshift rope from the jail's December 14 blaze was set by a pnsoner 

vided with deferred prosecution, which third floor. They made the rope from who barricaded himself in liis burning cell 

means all charges are dropped after two bedsheets and their jumpsuits. The na- and suffered third degree burns to his face, 

years if he completed counseling and ked escapees w ere recaptured three hands and ears. Seven guards were treated 

commits no other crimes. blocks from the jail. for mild smoke inhalation, 

Pretrial Detainees Not Covered By FLSA 

T he court of appeals for the elev- Next the court discussed how Garcia require them to enforce a statute 's plain 
enth circuit held that pretrial v. San Antonio Metro. Transit. Authority . meaning before attempting to divine its 

detainees who perform services at the di- 469 U.S. 528 (1985). overruling National legislative intent, not to fashion excep- 

rection of jail officials for the benefit of League of Cities v. Usery\ 426 U.S. 833 tions when express exemptions are 

the facility are not covered by the federal (1976), opened the door to the possibility included in the law'. Having disregarded 

Fair Labor Standards Act (FLSA). 28 that prison authorities might be deemed these rules the court concluded that pre- 

U.S.C. §§ 201-219. Tins decision was employers under the FLSA if the "eco- trial detainees are not entitled to 

based primarily on the theory that pretrial nomic reality' 1 test were applied literally protection of the FLSA minimum wage 

detainees tire not "employees' 1 under the to the relationship between prisoners and requirement. 

FLSA. The court also concluded that such their captors. This possibility 7 first became The court also rejected application of 
"forced 11 labor did not violate the Eighth a reality in 1990 when the fifth circuit, in the economic reality test in the 

Amendment to the U.S. Constitution. Watson v. Graves , 909 F.2d 1549, held that detainee-jailer context because the FLSA 

This action w as brought under the prisoners loaned by a county sheriff to his presupposes a free-labor situation con- 

FLSA and 42 U.S.C. § 1983 by Frutoso daughter's construction company must be strained only by the Thirteenth 

Villarreal w ho was required by the sher- paid the federal minimum wage. Amendment. It reasoned that pretrial de- 

iff of Gadsden County (Florida) to Having acknowledged that prison- tainees are under the superv ision and 

perform translation services, while he ers could plausibly quality 7 as employees control of a government entity 7 : that they 

was a detainee in the county jail, under the FLSA. the court proceeded to suffer a loss of freedom of choice and pri- 

Villarreal also claimed that because the cite a plethora of post -Watson decisions vacv . and that the jail provides their 

sheriff had promised to "compensate from other federal circuits, which con- "everyday needs.' 1 Of course, this type of 

him' 1 for his services, but failed to do eluded that prisoners should not be ad hoc reasoning overlooks the fact that § 

so. that the compelled performance con- considered "employees" under FLSA. In 951.33, Fla. Stat. (Supp. 1996). provides 

stituted cruel and unusual punishment, spite of the fact that each of these deci- that pretrial detainees "pay for all or a fair 

The district court dismissed all claims. sions involved convicted prisoners portion of [their] daily subsistence costs.' 1 

The appellate court began its analy- w orking w ithin the confines of penal in- Lastly, by assuming that performing 

sis with the premise that the purpose of stitutions. the court found these cases to translation serv ices actually benefited 

the FLSA is to eliminate conditions det- be dispositive. Villarreal in several ways, the court re- 

rimental to the minimum living The court's analysis relies heavily on jected his Eighth Amendment claim by 
standards of workers. After examining the proposition that "although prisoners noting that the cerebral task of language 

the FLSA definitions of "employee." do not fall within the FLSAs list of ex- translation posed no risk to his safety or 

"employer" and "employed." the court empted workers [29 U.S.C. § 213], there welfare. The court also refused to address 

noted that the Supreme Court has deter- is no evidence of Congressional intent Villarreal’s involuntary servitude claim 

mined that these terms should be applied to include pnsoners as employees. 11 How- because he failed to present this issue to 

by the courts in light of the "economic ever, to reach this conclusion the court the trial court. The judgment was affirmed 

reality' 1 ' of the relationship between the necessarily ignored two general prin- in till respects. See: Villarreal v. Woodhartu 

employer and the employee. ciples of statutory construction, which 113 F.3d 202 (11th Cir. 1997). ■ 
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U.S. Liable for Loss of Prisoner’s Property 


A federal district court in Kan- 
sas held that federal prisoners 
can properly seek damages for the neg- 
ligent loss of their property by prison 
employees pursuant to the Federal Tort 
Claims Act (FTCA), 28 U.S.C. § 
1346(b), 2671, et seq. Warren Melvin, a 
federal prisoner was moving to a differ- 
ent cell when he was called to work. 
Melvin left some of his property in his 
old cell and told a prison guard to lock 
the cell until he returned. The guard said 
he would, but opened the cell at dinner 
during which time Melvin's property 
was stolen. Melvin filed an administra- 
tive tort claim for $226.30 in 
compensation for his stolen property, 
which was denied. Melvin then filed an 
FTCA action in federal court. 

The government admitted it would 
be liable for the loss of Melvin's prop- 


erty if the loss resulted from the negli- 
gent or wrongful acts or omissions of 
prison employees acting within the 
scope of their employment. But, the 
government argued Melvin's claim 
should be dismissed because Kansas 
bailment law imposes no duty on prison 
officials to safeguard prisoners' per- 
sonal property. The case arose at the 
U.S. penitentiary at Levanworth, Kan- 
sas, which is why the court relied on 
Kansas state law. The district court dis- 
agreed. citing numerous unpublished 
tenth circuit cases that "Implicitly in- 
dicated loss of property may entitle an 
inmate to compensation under the 
FTCA and Kansas tort law." 

Of interest to litigants contesting the 
loss of their property, the court cites nu- 
merous cases, state and federal, from 
across the country which discuss the li- 


ability of prison officials in the loss, de- 
struction or conversion of prisoner 
property. 

— Applying those cases and Kansas 
bailment law' to Melvin's claim, the court 
applied M Bruenger & Company v. 
Dodge City Truck Stop, Inc .. 234 Kan. 
682. 686, 675 P.2d 864 (1984) and held 
"For summary judgment purposes. 
Melvin has established the existence of 
a bailment situation and that his prop- 
erty was missing when he returned for 
it. Thus, he has established a prima fa- 
cie case of liability. Accordingly, the 
government must now come forward 
with evidence explaining the loss” and 
why it was not negligent." The court 
noted Melvin did not have to prove in- 
tent. The case was scheduled for a bench 
trial. See: Melvin v. United States . 963 
F. Supp. 1052 (D KS 1997). ■ 


Damage Award and Attorney Fees in Censorship Suit Affirmed 


T he court of appeals for the 
eighth circuit affirmed a district 
court ruling awarding a prisoner $1 in 
damages and $500 in punitive damages 
against prison officials who censored rac- 
ist religious publications pursuant to a 
“blanket ban" on such materials. The court 
also awarded the plaintiff $4,97 1 in attor- 
ney fees and $308.41 in costs as the 
prevailing party. Harold Williams is an 
low a state prisoner w ho w as denied publi- 
cations sent to him by the Church of Jesus 
Christ Christian (Aryan Nations). The 
publications were censored under a prison 
polic\ T banning all CJCC materials. 

Williams filed smt claiming the cen- 
sorship violated his first amendment 
rights. A bench trial was held and die dis- 
trict court awarded Williams $1 in 
damages and $500 in punitive damages 
and ordered the two publications delivered 
to Williams. The defendants appealed and 
the court of appeals affirmed. 

The court noted that in Nichols v. 
Nix . 810 F. Supp. 1448 (SD IA 1993). 
aff'd per curiam at 16 F.3d 1228 (8tli Cir. 
1994) the court had previously struck 
down as unconstitutional the same blan- 
ket ban policy used to censor Williams' 
materials. 

“We affirm the action taken by the 
district court. The incoming publications 
did not counsel violence, and there is no 
e\idence that they ever caused a disrup- 
tion. Certainly the view s expressed in the 


publications are racist and separatist, but 
religious literature may not be banned on 
that ground alone.” The court noted that 
prison officials were inconsistent in cen- 
soring CJCC materials, despite tire blanket 
ban. “A fact which leads us to believe that 
rejection, when it occurred, was an exag- 
gerated response." Thus, the district court 
did not err in its ruling. 

The court affirmed the punitive dam- 
ages award because both defendants in this 
case w ere aware of the Nichols ruling and 
knew that the blanket ban had been found 
unconstitutional but continued to apply it 
anyway. This ruling will be useful to any 
prisoners litigating censorship issues. See: 
Williams v. Brimever , 116 F.3d 351 (8th 
Cir. 1997). 

In a separate order the court aw arded 
Williams $4,971 in attorney fees and 
$308.41 in costs as the prevailing party 
on appeal. The court held “that the Prison 
Litigation Reform Act of 1996, 42 U.S.C. 
§ 1997e (d)(3), applies to all hours worked 
in this case after the date of the passage 
of the Act. This is not a retroactive' ap- 
plication of the new law. The situation in 
Jensen v. Clarke . 94 F.3d 1191, 1202-03 
(8th Cir. 1996), was different. There, all 
of the hours involved had already been 
expended. Indeed, the order of the district 
court that we w ere reviewing m Jensen was 
entered before the enactment of the PLRA. 

"We further hold that the PLRA. as 
applied in this manner, is within the power 


of congress. " See: Williams v. Brimever . 
122 F.3d 1093 (8th Cir. 1997). ■ 
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PA DOC Not ‘Victim’ for Restitution Purposes 


A Pennsylvania court of appeals 
held that the DOC was not a 
"victim” for restitution purposes and that 
prison expenditures on health care for a 
murdered pnsoner were not compensa- 
tion reimbursable to the DOC under a 
restitution statute. Three Pennsylvania 
state pnsoners pleaded guilty to invol- 
untary 7 manslaughter and assault charges 
after a prisoner they had attacked died. 
As part of their criminal judgment and 
sentence the court of common pleas or- 
dered the prisoners to pay $51,314 in 
restitution to the DOC to compensate for 
the hospital and medical expenses the 
DOC incurred in treating the victim for 
five days between when the assault oc- 
curred and when he died. The appeals 
court vacated the restitution order. 

18PA.C.S. Section 1 106(c)(1) im- 
poses mandatory restitution to the 


victim, the state crime victim compen- 
sation board and any government 
agency that provides reimbursement to 
a victim as a result of the defendant's 
criminal conduct. In Commonwealth v. 
Runion . 541 PA 202, 662 A. 2d 617 
( 1995) the Pennsylvania supreme court 
construed section 1106's definition of 
"victim'’ to exclude "The coverage of 
restitution to all government agencies 
required to provide services to vic- 
tims." 

In this case the appeals court held 
that “ reimbursement” requires that "'the 
governmental agency must have compen- 
sated the victim in a monetary fashion 
as a result of the" crime, such as the crime 
victims board. The court held that the 
legislature did not intend to "include the 
numerous governmental agencies which 
provide social, medical and supportive 


serv ices to victims of crime. The victim 
is not being given compensation by such 
agencies and the agencies are not entitled 
to restitution as reimbursement for the 
service. Here, the victim suffered the 
most egregious loss of all, that of his life, 
for which no financial compensation w as 
given by the Department of Corrections. 
Medical care of an injured prisoner is 
an entitlement, not compensation. As 
such, the department is not reimbursable 
pursuant to 18 PA.C.S. § 1106. restitu- 
tion for injuries to person or property. 
Clearly, the amendment did not intend to 
include the Department of Corrections, 
as a government agency 7 entitled to reim- 
bursement, and thus, in accordance with 
Runion . the Department cannot be 
deemed a victim under section 1 106." See 
Commonwealth v Figueroa , 691 A. 2d 
487 (PA Super. 1997). ■ 


4th Circuit Establishes Detainee Excessive Force Standard 


T he court of appeals for the 
fourth circuit, sitting en bane, 
held that the constitution does not pro- 
hibit the police from slapping pretrial 
detainees or inserting pens in their noses, 
while threatening to "rip it open." pro- 
vided there is no sign of injury . 

Initially, a district court granted 
summary judgment for the police on the 
theory 7 that at most the pretrial detainee 
has suffered only de minimis injury' as a 
result of being slapped and otherw ise 
abused during the booking process. 
However, a divided panel of the fourth 


In Fact 

The International Prison Observa- 
tory issued its annual report in 
June, 1997. Highlights of the re- 
port: Rwanda leads the world in 
incarceration rates at 1. 100 people 
jailed per 100,000 inhabitants; 
Russia is second at 700 per 100,00; 
and the U S. third at 602. One 
Rwandan prison designed for 
1,200 prisoners holds 17,537. In 
Chad (a sub-Saharan African 
count ry), 60 prisoners share a daily 
meal of 500 grams (about a pound) 
of dried fish and a half-liter (about 
one pint) of oil per day. 


circuit reversed and remanded for trial. 
Riley v. Dorton , 93 F.3d 113 (1996). The 
panel reasoned, and the cops' counsel ac- 
knowledged at oral argument, that the 
use of force was motivated solely as pun- 
ishment in response to a single verbal 
insult. Chief Judge Wilkinson dissented. 

On rehearing en bane Wilkinson 
prevailed, holding ""that the purely de 
minimis level of injury alleged by this 
inveterate malcontent does not constitute 
the kind of excessive force amounting to 
punishment." 

The detainee was well represented 
on appeal by the Georgetow n University 
Law Center. Amici curiae briefs were 
filed and oral argument presented in sup- 
port of the cop by the Virginia DOC and 
the Virginia Sheriffs Association. The de- 
tainee argued that his rights under the 
fourth, fifth, eighth and fourteenth 
amendments were violated by the abuse. 

The court rejected the fourth amend- 
ment claim on the theory that such 
protections are limited only to the "ini- 
tial act of seizing." Since the detainee 
was arrested by a municipal agency and 
transferred two hours later to the county 
facility where the assault occurred, the 
court reasoned fourth amendment pro- 
tections do not apply. The court found 
support in its analysis in three other cir- 
cuits. but noted that three circuits hav e 
reached the opposite conclusion. 


The court rejected the fifth amend- 
ment claim on the principle that the 
amendment “applies only when the ac- 
cused is compelled to make a testimonial 
communication that is incriminating.” 
Since no incriminating statement was 
introduced at trial, or otherwise made as 
a result of the incident, there w as no in- 
terrogation w arranting fifth amendment 
protections. 

The eighth amendment claim was 
given short shrift because such protec- 
tions do not apply "‘until after conviction 
and sentence.” Since the detainee had 
only been arrested two hours earlier, 
clearly the eighth amendment was inap- 
plicable. 

Lastly, the court analyzed the 
detainee’s claim under the due process 
clause of the fourteenth amendment. 
Wilkinson found support for his theon 
in Ingraham u Wrights 430 U.S. 65 1. 674 
(1977), which held that under the four- 
teenth amendment there is *‘a de minimis 
level of [force] with which the Constitu- 
tion is not concerned.” The court went 
on to characterize the detainee as a 
“chronic, uninhibited complainer,” who 
failed to produce any record of injury 
resulting from the incident. Since there 
was no injury evident, the court affirmed 
summary judgment to the cop. See: Riley 
v. Dorton . 115 F.3d 1159 (4th Cir. 
1997)(en"banc). 5 
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Heck Applied to Segregation Claims 


T he court of appeals for the sev- 
enth circuit held that a 
prisoner’s claim that his due process 
rights were violated at a prison disciplin- 
ary hearing was not cognizable under 42 
U.S.C. § 1983 and had to be brought as 
a habeas corpus challenge, even though 
no good time credits were at issue. In 
the June. 1996. issue of PLNwe reported 
Stone-Bev v. Barnes . 913 F. Supp. 1226 
(ND IN 1996) where the district court 
dismissed the plaintiff's claims that he 
was denied due process at a disciplinary 
hearing because he could not show that 
his sentence of one year in segregation 
constituted an ‘‘atypical and significant 
hardship'’ under San din v. Connor . 115 
S. Ct. 2293 (1995). 

Lorenzo Stone-Bey is an Indiana 
state prisoner who was infracted for 
threatening prisoner Raymond Bowens 
if Bowens did not pay off a $75 mari- 
juana debt. Bowens apparently reported 
the threat to prison officials who com- 
menced disciplinary proceedings against 
Stone-Bey Stone-Bey was found guilty, 
sentenced to one year in disciplinary seg- 
regation and, after administrative 
appeals failed, filed suit in federal court 
under 42 U.S.C. § 1983. He claimed that 
hearing office John Barnes violated his 
right to due process because the record 
was devoid of evidence to support the 
finding of "guilty " and that Barnes failed 
to provide an adequate record of the evi- 
dence relied upon to support his finding 
of "guilty." As noted above, the district 
court dismissed Stone-Bev's lawsuit by 
ruling that one year in segregation, with 
no loss of good time, did not implicate 
the federal right to due process under 
Sandin. The court of appeals vacated and 
remanded. 

In Edwards u Balisok\ 117 S.Ct. 
1584 ( 1 997) [PLN S July. 1997] the su- 
preme court held that prisoners 
challenging disciplinary hearing sanc- 
tions must use habeas corpus proceedings 
if a ruling in their favor would call into 
question the validity of the hearing re- 
sult. Heck v. Humphrey . 512 U.S. 477. 
114 S.Ct. 2364 (1994) [PLH Sep. 1994] 
held that prisoners could not use § 1983 
to challenge proceedings that would call 
into question their criminal convictions 
if a court mled in their favor. Edwards 
extended Heck to prison disciplinary' 


heanngs. Prior to Edwards the seventh 
circuit had already held that Heck ap- 
plied to “judgments” in prison 
disciplinary hearings. See: Dixon v. 
Chrans , 101 F.3d 1228 (7th Cir. 1996); 
Evans v. McBride , 94 F.3d 1062 (7th Cir. 
1996) and Miller v. Indiana DOC , 75 
F.3d 330 (7th Cir. 1996). However, all 
of those cases involved the loss of good 
time credits which thus extended the 
plaintiffs' term of confinement. 

In this case the seventh circuit held 
that Heck applies to disciplinary hear- 
ings that do not involve the loss of good 
time credits. "The ‘conviction’ in the 
prison disciplinary 7 sense is the finding 
of guilt on the disciplinary' charge, and 
if success on the plaintiff’s section 1983 
claim necessarily would imply the inval- 
idity of that finding, then Heck bars the 
claim until its requirements are satisfied. 
see Edwards, 117 S.Ct. at 1587-88. It is 
clear as well that these requirements can 
be met even where the sentence imposed 
is only one for disciplinary' segregation. 
In this case, for example. Stone-Bey 
could have satisfied Heck by pursuing 
his administrative appeals within the 
state system (which he did. to no avail), 
or by filing a petition for a writ of ha- 
beas corpus in federal district court. .. 
Given that, we find the instant prison 
disciplinary' 'judgment’ to be within the 
scope of HeckC The court also noted that 
Indiana does not provide for judicial re- 
view, in state courts, of prison 
disciplinary 7 rulings. 

The court then held that if it ac- 
cepted Stone-Bev's main claim, that the 
record was devoid of any reliable evi- 
dence supporting Barnes’ finding of 
guilt, it would clearly imply the invalid- 
ity of Stone-Bey’s conviction on the 
threatening charge. “Thus, because 
Stone-Bev's conviction still stands, that 
claim is not currently cognizable under 
section 1983.” 

The court held that Stone-Bey 's sec- 
ond claim, the lack of an adequate 
written record showing the basis for the 
guilty' finding, might be cognizable un- 
der § 1983 because the concurring 
justices in Edwards cited exactly this type 
of claim as one cognizable under § 1983 . 
The court in this case held that it was 
still barred by Heck because Stone-Bey 
did not want to split his claims and had 


treated both claims as one for Heck pur- 
poses. "Thus, without foreclosing the 
possibility' that a claim under Wolffb ased 
on the lack of a written statement of rea- 
sons and evidence would, in a different 
case, be immediately cognizable under 
section 1983, we find that in the present 
case, it is not.” The court held Stone- 
Bey had therefore waived his claim under 
section 1983. 

The appeals court held the lower 
court erred when it dismissed 
Stone-Bey's claims with prejudice. "Yet 
because Stone -Bey’s section 1983 claims 
against Barnes are not yet cognizable 
under section 1983, they should have 
been dismissed without prejudice ... We 
therefore vacate the district court's judg- 
ment in Barnes favor and remand with 
instructions to dismiss without prejudice 
under Heck the claims....” made under 
section 1983. Readers should note that 
the appeals court never did answer the 
issue raised by the district court: whether 
a sentence of disciplinary' segregation, 
in and of itself, can create a federal due 
process liberty interest under Sandin. 
See: Stone-Bey v. Barnes , 120 F.3d 718 
(7th Cir. 1997). H 


In Fact 

The Bureau of Justice Statistics 
(BJS) reports that the number of 
prisoners 55 or older has jumped 
from an estimated 9,500 in 1980 
to more than 30,000 in 1996. 
Allen J. Beck, chief of corrections 
statistics for the BJS, says 25 per- 
cent of geriatric prisoners have 
been incarcerated for less than a 
year, 68 percent for less than 5 
years; only one percent have been 
imprisoned 30 years or more. 

Supreme Court justice William 
Rehnquist urged congress to give 
federal judges a raise. Jerome 
Shestack, president of the ABA, 
endorsed the plan, saying that 
many “very able lawyers” refuse 
appointment to the federal bench 
because of the salary. Federal dis- 
trict court judges make $133, 600/ 
yr., while appeals court judges get 
$141,700. 
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No Immunity in Jail Suicide for Medical Contractor 


A federal district court in Florida 
held that genuine issues of fact 
existed as to whether a jail psycholo- 
gist and the private corporation that 
employed him had acted with deliber- 
ate indifference to a pretrial detainee’s 
health needs, obviating summary' judg- 
ment on the basis of qualified 
immunity. The court further held that 
the county sheriff had a non-delegable 
duty to provide care, precluding his 
entitlement to qualified immunity. 

In November 1993, Mark Douglas 
was booked into the Collier County jail 
awaiting trial. As a result of the jail’s 
initial screening process the jail psy- 
chologist. Jeff Schultz, an employee of 
Correctional Medical Service (CMS), 
a private corporation under contract to 
the county sheriff, placed Douglas on 
"strict suicide precaution.” Three days 
later, however, Schultz removed Dou- 
glas from the suicide watch and placed 
him in a general population cell. 

Although Schultz was titled and 
employed by CMS as a clinical psy- 


chologist, he possessed only a master's 
degree in psychology, plus he was unli- 
censed. At no time was Douglas 
examined by or even referred to a psy- 
chologist or other licensed mental health 
professional. Expert deposition testi- 
mony revealed that Schultz was 
unqualified to diagnose Douglas, and he 
should have been referred to someone 
who was. 

A month after placing him in gen- 
eral population Schultz recorded that 
Douglas was ‘‘significantly depressed, 
had sleep difficulty, and an impaired 
appetite.” Despite these indicators 
Schultz failed to make a referral, pro- 
vide any medication, or even monitor 
Douglas’s condition. According to the 
court. Schultz “simply abandoned 
Mark Douglas as a patient.” On Christ- 
mas eve Douglas attempted suicide, 
leaving him in a vegetative state until 
his death the following July. 

In analyzing Schultz’s immunity 
claim the court reasoned that Schultz 
was motivated primarily by an overrid- 


ing concern to protect the profit mar- 
gin of CMS to the detriment of 
Douglas. The court noted that Schultz 
w as "so excited about his vacation” that 
he failed to take any precautions re- 
garding Douglas’s mental health 
needs. Since there were genuine issues 
of whether or not Schultz was deliber- 
ately indifferent to the medical needs 
of Douglas, his motion for summary 
judgment on the theory' of qualified im- 
munity was denied. 

The court quickly disposed of 
CMS’s immunity' claim by noting that it 
w'as CMS policy' that allowed Schultz to 
operate as he did. and that two expert 
psychologists, one hired by the sheriff, 
testified that Schultz w r as unqualified to 
act in such a capacity. Immunity was also 
denied to the sheriff because of his 
non-delegable duty', which was not ab- 
solved by virtue of his contract with 
CMS, to provide medical care to the pris- 
oners in his custody. See: Hartman v. 
Correctional Medical Services, Inc ., 960 
F.Supp. 1577 (MD FL 1996). ■ 


No Immunity for Hearing Officer’s Failure to Examine Cl Credibility 


A federal district court in New 
York held that prison officials 
violated a prisoner's due process rights 
by failing to independently examine 
the credibility of confidential infor- 
mants. The court held these rights were 
well established, therefore the defen- 
dants were not entitled to qualified 
immunity. Juan Gomez is a New York 
state prisoner who was infracted for 
stabbing another prisoner based on tes- 
timony from a confidential informant. 
At his hearing Gomez denied any mis- 
conduct. claiming he was confined to 
his cell at the time the stabbing oc- 
curred. Gomez requested the testimony 
of several prisoners, a prison nurse, the 
victim and the informant who had 
named him as the attacker. These re- 
quests were denied and Gomez was 
found guilty. 

Gomez filed suit under 42 U.S.C. 
§ 1983 claiming the denial of his w it- 
ness requests violated his right to due 
process. On the parties’ cross motions 


for summary' judgment the court ruled 
in Gomez's favor. The court relied on 
Richardson v. Selsky. 5 F.3d 616 (2nd 
Cir. 1993) to hold that disciplinary 
hearing officers are obligated to “in- 
dependently examine the credibility' of 
the confidential informants.” In 
Richardson the second circuit held the 
defendants were entitled to qualified 
immunity because this obligation was 
not clearly established in 1985 when 
Richardson's claim arose. 

“I Conclude that after September 
22, 1993, the date on which the sec- 
ond circuit decided Richardson v. 
Selsky , the clearly established law in 
this circuit required prison disciplin- 
ary hearing officers to make an 
independent assessment of the reliabil- 
ity of confidential informants, and to 
create and preserve a record of that 
assessment. And there was a particu- 
lar reason for the defendants at bar to 
be aware of that law. Richardson in- 
volved a disciplinary hearing at the 


same prison facility, which was re- 
viewed bv the same supervisory 
official.” The court described as “un- 
fathomable” why the hearing officer in 
this case told Gomez she could not 
personally interview 7 the informant 
since Richardson had been decided two 
months before. 

“On the basis of the second 
circuit’s decision in Richardson v. 
Selsky and the timing of that decision. 
I hold in the case at bar that Kaplan’s 
failure to make an independent assess- 
ment of the reliability of the 
confidential informant violated 
Gomez's constitutional right to due 
process; and neither Kaplan nor Selsky 
may invoke the protection of qualified 
immunity with respect to the viola- 
tion.” The court scheduled a jury' trial 
solely for the purpose of awarding 
Gomez damages as he had prevailed 
on his legal claims. See: Gomez v. 
Kaplan . 964 F. Supp. 830 (SD NY 
1997). ■ 
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$450,00 Award in Sexual Assault Case Not Excessive 

T he court of appeals for the sec- and the appellate court seemed im- amounts,” the court concluded that the 
ond circuit held that a $250,000 pressed by the prisoner’s ability “to $250,000 compensatory damage award 
compensatory damage award against a describe at trial the appearance of [the was not outside the range of reasonable 
county 7 jail security director for sexually guard’s] penis in great detail.” The ap- compensation. 

abusing a prisoner was not excessive, peals court reviewed these factual To justify punitive damages a 
However, the court held that the findings for clear error, concluding no defendant’s conduct must be motivated 
$500,000 punitive damage award was, mistake had been made. by evil design or malicious intent, or in- 

reducing it to $200,000. The standard of review applied to volve reckless or callous indifference to 

The factual background of this case the damage awards was “whether the an individual’s federally protected rights, 
was extensively detailed by the trial award is so high as to shock the judicial The court noted three “guideposts” re- 
judge. who provided exceptionally thor- conscience and constitute a denial of jus- cently identified by the Supreme Court 
ough findings of fact and conclusions tice.” This standard applies to both for determining the reasonableness of 
of law. Mathie v. Fries , 935 F.Supp. punitive and compensatory 7 damages, punitive damage awards, concluding that 
1284 (ED NY 1996)[PL;V Oct. 1997]. Like the trial court, the court of appeals punitive damages were proper. However. 
Essentially, a 26-vear veteran guard examined numerous analogous federal after examining such awards in several 
sexually abused a male prisoner in the and New 7 York state decisions compar- other cases, the court reduced the 
jail's security office for several months, ing damage awards. After acknow- $500,000 award to $200,000. See: 
The trial court found the prisoner’s tes- ledging “the extent of emotional injury Mathie v. Fries , 121 F.3d 808 (2nd Cir. 
timonv more credible than the guard's, does not readily translate into dollar 1997). J| 

No Immunity for Smoke Exposure 

T he court of appeals for the fifth under Fed.R.Civ.P. 12(b)(6), finding the to live and work in environments filled 
circuit held that prison officials defendants were entitled to qualified im- with tobacco smoke and that the prison 
were not entitled to qualified immunity 7 munity. smoking policies amounted to an un- 

for exposing a prisoner to Environmen- In a brief ruling, the court of appeals reasonable risk and deliberate 

tal Tobacco Smoke (ETS. AKA second affirmed in part, vacated and remanded indifference to his health. It is not be- 
hand smoke). Raymond Rochon, a Loui- in part. The court affirmed dismissal of vond doubt that he can prove no set of 
siana state prisoner, filed suit claiming the state and city 7 official defendants but facts establishing both of his allegations 
various prison, state and city 7 officials had vacated the dismissal of the prison offi- showing that this situation would not 
violated his eighth amendment rights by cial defendants. be within contemporary standards of 

requiring him to live and work “in envi- The court noted that in Helling v. decency.” 

ronments filled with tobacco smoke” McKinney , 509 U.S. 25. 113 S.Ct. 2475 The court did not mention or discuss 

since the beginning of his incarceration (1993) [PLN, Sep. 1993] the supreme any of the many cases that involve prison 

in 1981 . Rochon claimed that even if he court had held that exposing non smok- ETS litigation, including prior fifth cir- 

had not been harmed by the ETS yet. the ing prisoners to ETS states a cause of cuit cases in the issue. See: Rochon v. City 
smoke posed a threat to his future health, action under the eighth amendment. of Angola, LA, 122 F.3d 319 (5th Cir. 
The district court dismissed the lawsuit ' w Rochon has alleged that he was forced 1997). ■ 

5th Cir. Holds IFP Dismissals are With Prejudice 

T he court of appeals for the fifth the fifth circuit affirmed the ruling at 68 trial court’s exercise of discretion may 

circuit, en banc, held that cases F.3d 134 (5th Cir. 1995) and a rehearing be performed properly. Unexplained dis- 

dismissed under 28 U.S. C. § 1915, the en banc was granted to reconcile conflict- missals without prejudice will necessitate 

In Forma Pauperis (IFP) statute will ing circuit precedents. a remand” The court specifically re- 
now be considered to be with preju- The court noted that IFP dismissals served the application of this rule to IFP 

dice, so the suit cannot be refilled even are unique in that they are not a dismissal denials under the PLRA. 

if the prisoner pays the filing fee. De- on the merits but instead a denial of IFP The court held that even in IFP dis- 
spite the Prison Litigation Reform Act status. While denial of IFP status affects missals, where the defendant was never 
(PLRA), the fifth circuit expressed its later IFP refilings of the same suit “they served and is thus not a party 7 before the 
displeasure at its “continually burgeon- effect no prejudice to the subsequent fil- court, the appeals court can change a dis- 
ing prisoner pro se docket.” It ing of a fee paid complaint making the trict court judgment dismissing claims 
apparently decided to clear out some same allegations.” Until now 7 . without prejudice to one dismissing the 

of that docket. The en banc court held “that dis- claims with prejudice. Eight judges dis- 

Sidney Marts, a Louisiana state pris- missals as frivolous and malicious should sented from this ruling. They would have 
oner. w 7 as denied IFP status when he tried be deemed to be dismissals with preju- held that appellate courts lack the power 
to sue a prosecutor and other court offi- dice unless the district court specifically to change lower court judgments in the 
cials. The district court dismissed the dismisses without prejudice. When the absence of a cross appeal. Readers should 
various claims as frivolous, but without trial court dismisses without prejudice it note this ruling applies only to the fifth 
prejudice, allowing Marts to refile the is expected that the court will assign rea- circuit. See: Marts v. Hines , 117 F.3dj 

suit if he paid the filing fee. A panel for sons so that our appellate review of the 1504 (5th Cir. 1997)(en banc). ■ 
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Refusal to Waive Interest States Claim 


T he court of appeals for the ninth 
circuit held that a district court 
erred when it dismissed a prisoner's 
claim that he was fired from his prison 
job when he refused to waive his right 
to interest accruing to his prison trust 
fund account. Leonard Vignolo is a Ne- 
vada state prisoner earning $20 a month 
as a law library clerk. Until early 1994 
prisoners earning more than $ 18 a week 
were required to sign a “fiscal agree- 
ment” that described how the prison 
would credit wages to prisoner accounts, 
taxes, cost of captivity, prison construc- 
tion and a victim compensation fund. 

In 1993 the ninth circuit decided 
Tellis v. Godinez . 5 F.3d 1314 (9th Cir. 
1993) [PL\\ Feb. 1994] which held that 
Nevada prisoners had a property inter- 
est. protected by the due process clause, 
to any interest earned on their prison 
trust fund accounts. The court relied on 
Nevada Revised Statutes (NRS) § 
209.241 and Webbs Fabulous Pharma- 
cies v. Beckwith , 449 U.S. 155. 101 
S.Ct. 446 (1980) in reaching its deci- 
sion. 

Alter Tellis was decided, the Nevada 
DOC revised its “fiscal agreement” in 
order to authorize deductions from pris- 
oner trust accounts for several new items. 
It also required prisoners to certify that 


“I understand that the funds on deposit 
in my savings will not accrue interest for 
my sole benefit.” The Nevada prison di- 
rector issued a memo stating that all 
prisoners had to sign the “fiscal agree- 
ment,” w hether employed or not. and that 
failure to sign would render the prisoner 
ineligible for any prison work program. 

In 1994 Vignolo declined to sign 
the new “fiscal agreement” after ex- 
pressing concern about waiving his right 
to interest on his trust account. He was 
fired from his law library 7 job as a re- 
sult. Vignolo then filed suit claiming he 
was fired in retaliation for asserting his 
constitutional rights. The district court 
dismissed the suit, holding the firing 
was permissible because prisoners have 
no constitutional right to prison jobs. 
The court of appeals reversed and re- 
manded. In July, 1995, the Nevada 
legislature amended N.R.S. § 209.241 
to state that it did not create a right to 
interest for any prisoner and § 209.246 
was amended to authorize several de- 
ductions in the new “fiscalagreement” 
not expressly authorized by the prior 
law. 

Reviewing Vignolo 's claim de novo, 
the appeals court noted that while pris- 
oners have no right to prison 
employment, it was not dispositive to 


Vignolo 's claim. “We have recognized 
in several different contexts that a state 
may not use its control over discretion- 
ary 7 benefits in a manner that places 
excessive burdens on certain constitu- 
tional rights.” The court cited Perry ? v. 
Sinderman , 408 U.S. 593, 92 S.Ct. 2694 
(1972), which held that the government 
cannot deny discretionary benefits to citi- 
zens who exercise their constitutional 
rights to free speech and association. 

This principle has been applied to 
bar prison transfers in retaliation for the 
pnsoner exercising his first amendment 
rights, even though prisoners generally 
have no constitutional right to remain 
in a given prison. “Thus, even in a prison 
setting the constitution places some lim- 
its on a state's authority to offer 
discretionary benefits in exchange for a 
waiver of constitutional rights. Those 
limits are finite, and we recognize that 
Nevada may have important 
countervailing interests in the efficient 
management of its prisons Nonethe- 

less. we conclude that the district court 
erred by dismissing Vignolo's complaint 
on the bare ground that there is no con- 
stitutional right to prison employment.” 
The case was remanded for Anther pro- 
ceedings. See: Vignolo v. Miller , 120 F.3d 
1075 (9th Cir. 1997). ■ 


Florida Prisoners Have Property Interest Under DOC Rules 


A Florida appellate court held 
hat Title 33 of the Florida Ad- 
ministrative Code, the rules of the 
Florida Department of Corrections 
(DOC), affords Florida state prisoners a 
vested right to possess property insofar 
as the property was authorized and the 
prisoner has storage space available to 
contain it A circuit court order summar- 
ily dismissing a prisoner s petition for a 
writ of mandamus, seeking to compel the 
return of his property, w as reversed w ith 
directions to issue an order to show cause 
why the writ should not be issued. 

In 1 994 Rex Tweed was transferred 
from Baker Correctional Institution to 
Marion Correctional Institution. Upon 
his arrival at Marion the prison prop- 
erty officer seized Tweed's General 
Electric Super II radio. Although Tweed 
received the radio through an approved 
DOC package permit, and he had pos- 
sessed it within the prison system for 


several years, the DOC refused to order 
Tweed's radio returned. 

After exhausting his administrative 
remedies through the DOC grievance 
farce, Tweed petitioned the circuit court 
in Marion County for mandamus relief, 
compelling the return of his property. 
However, the trial judge. Carven D. An- 
gel. dismissed Tweed's petition out of 
hand, without even eliciting a response 
from the DOC. This is a fairly typical 
example of Florida trial court treatment 
of prisoner petitions. 

On appeal the Attorney General ar- 
gued that prisoners have no right to their 
property and the DOC may seize pris- 
oner property at w ill. How ever, the court 
disagreed, finding that the DOC's own 
rules (Fla. Admin. Code r. 33-3.0025) 
accorded prisoners a property’ interest in 
their possession, so long as the property 
was previously authorized and the pris- 
oner had ample space to store it. The 


lower tribunal was directed to issue an 
alternative writ of mandamus requiring 
the DOC to respond on the issue. 

Ironically, the three year delay 
caused by the Florida courts' routine 
practice of placing prisoner litigation on 
the slow track, has rendered Tweed's vic- 
tory hollow 7 . As of January 1. 1998. the 
DOC's new 7 property 7 rule takes effect, 
reducing the size of authorized radios to 
Walkman type, effectively banning all 
Super ITs. See: Tweed v. SistrunJc . 697 
So. 2d 888 (Fla. App. 5 Dist. 1997). ■ 


In Fact 

The Columbus Ohio Dispatch re- 
ports that the state of Ohio “gleans 
about $14 million a year” from its 
share (i.e. kickback) of telephone 
giant MCI’s revenue for operating 
the state prisons’ “inmate telephone 
service”. 
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Alaska Computer Printer Ban Questioned 


T he supreme court of Alaska held 
that a state superior court 
wrongly granted summary judgment to 
prison officials in a lawsuit challenging 
a ban on computer printers in the pris- 
oners’ ceils. Geoffrey Mathis is an 
Alaska state prisoner. In 1993 prison of- 
ficials issued a policy that permitted 
prisoners to possess laptop computers in 
their cells but prohibited printers, 
memory typewriters, word processors, 
scanners and modems. The rationale for 
this policy was a stated desire by prison 
officials to stop the filing of “frivolous 
litigation” by prisoners. Among the other 
“reasons” cited by the defendants was a 
belief that prisoners could maintain es- 
cape plans, secret files and the addresses 
of staff members and victims on their 
computers. [The same claims were made 
in 1989 by then Washington Division of 
Prisons Director Larry Kincheloe when 
he eliminated computers from Washing- 
ton prisons and severely limited the 
availability of memory typewriters, etc. 
The so called security claims were show n 
to be false in state senate hearings on 

Conditions 

I n 1992 and 1993 numerous’ 
present and former CCJ prisoners 
filed civil rights complaints in federal 
court alleging an assortment of consti- 
tutional violations. Because the issues 
mirrored those involved in Camden 
County Jail Inmates v. Parker , 123 
F.R.D. 490 (DNJ 1988), a class action 
that was ongoing at the time, the in- 
stant individual actions w ? ere stayed. 
When Parker was finally settled in late 
1994, these 43 individual actions were 
consolidated (class certification was de- 
nied), and the defendants moved for 
summaiy judgment on the theory that 
the facts failed to support the claims. 

The conditions in the jail were sub- 
stantially attributable to the New Jersey 
practice of stockpiling convicted felons 
in the-county jails because the state 
prison system was filled well above ca- 
pacity. Consequently, the plaintiffs 
consisted of convicts sentenced to 
prison time, convicts serving county jail 
time, and pretrial detainees. Because of 
this blend the court analyzed the pris- 
oners’ conditions of confinement claims 
under both the eighth (convicts) and 
fourteenth (detainees) amendments. 
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the matter. See: PLN\ December, 1996 
and June, 1993.] 

After the printer ban was announced 
Mathis filed suit in superior court, where 
it was dismissed on summary judgment. 
The supreme court reversed in part, af- 
firmed in part and remanded for further 
proceedings. The court affirmed dismissal 
of Mathis’s claim that the printer ban vio- 
lated his rights to due process, 
rehabilitation and equal protection. 

The court reversed on Mathis’s court 
access claim. “The question before us is 
not whether Mathis possesses a constitu- 
tional right to have a printer in his cell. 
Rather, we must determine whether 
Mathis, under Alaska’s constitution, has 
a constitutionally protected interest in not 
being deprived of his printer if the ratio- 
nale behind such deprivation is to restrict 
his right of access to the courts.” 

In a footnote the court observed that 
every state and federal court to consider 
the issue has held that prisoners have no 
constitutional right to have a computer 
or a typewriter in their cell. Instead, the 
court relied in Ex Parte Hull , 312 U.S. 


prison officials cannot position themselves i 
as ‘gatekeepers’ for the courts.” 

“Thus, even when state officials deem 
a prisoner’s pro se legal activities frivo- 
lous, the constitution of Alaska precludes 
any action aimed at impeding an inmate’s 
access to the courts.” The court noted that 
the printer ban presents “an extremely low 
level threat to the effectiveness of his ac- 
cess to the courts.” Therefore, “Virtually 
any legitimate penological justification for j 
the policy will suffice.” The court rejected j 
the requirement in federal cases, under 
Lewis v. Casey , 116 S.Ct. 2174 (1996) j 
[ PLN , Aug. 1996] that prisoners assert- j 
ing a violation of their right of access to j 
the courts show “actual injury” to pend- 
ing legal claims. 

Instead, Mathis “need only show that 
the challenged policy was motivated by 1 
an intent to curtail access to the courts.” j 
Based on the evidence presented, the court j 
held it was error to dismiss the court ac- j 
cess claim on summary judgment. See: 1 
Mathis v. Sauser , 942 P.2d 1117 (Alaska, J 
1997). Readers should note that as an J 
Alaska supreme court ruling it is binding 
only in that state. | 


546, 61 S.Ct. 640 (1941) to hold “that 

in Camden County Jail Unconstitutional 


The standards, however, are indistin- 
guishable. 

Under either amendment, all condi- 
tions of confinement claims have two 
distinct components. The first element in- 
volves a determination of the objective 
reasonableness of the conditions, i.e., 
whether the conditions in the CCJ, either 
collectively or individually, deprived the 
prisoners of the minimal civilized mea- 
sures of life’s necessities or resulted in the 
unquestioned and serious deprivation of 
basic human needs. The court found evi- 
dence that it did. 

The sanitation was described as de- 
plorable and the food preparation and 
storage areas were infested with vermin. 
Prisoners were routinely being housed 
five and six at a time in one and two-man 
cells. Toilet paper was in such short sup- 
ply that acquisition repeatedly involved 
physical fights. In fact, there was a per- 
vasive risk of assault by both guards and 
other prisoners. The most notorious in- 
stance of uncontrolled violence cited was 
a race riot in March 1992, that resulted 
in numerous serious injuries. Physical 
exercise was effectively denied and out- 
door recreation a rarity. The facts, as 


alleged, clearly satisfied the objective 
component of an unconstitutional con- 
ditions of confinement claim. 

The second (subjective) component 
requires a determination of whether the 
defendants had knowledge of the uncon- 
stitutional conditions and failed to take 
appropriate remedial action. Because the 
conditions involved in this case were sub- 
stantially the same as those in Parker , 
and have existed for more than a decade, j 
the court found it reasonable to infer that 
the requisite knowledge was evident. The j 
court also noted that the county failed to | 
ofier any evidence of corrective action, [ 
and that “state of mind” determinations | 
are inherently questions of fact that are j 
inappropriate for resolution on summary 
judgment. 

Since competent evidence existed in j 
the record that could satisfy both the ob- j 
jective and subjective components of an 
unconstitutional conditions of confine- 
ment claim, the defendants’ motion for 
summaiy judgment was denied on this 
issue. The matter will now proceed to J 
trial unless a settlement is reached. See: 
Ingalls v. Florio , 968 F.Supp. 193 (DNJ j 
1997). ■ j 
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Oregon’s Prison Slavocracy 

by Dan Pens 


TX/h a t I propose is, that as we 
VV embark on this massive 


prison construction program , we try a 
new approach — convert our “ ware- 
houses ” into factories with fences 
around them. To do that we must change 
our thinking and change the reaction- 
ary statutes that stand in the way. 1 
believe the American people are ready 
to do that. — Supreme Court Chief Jus- 
tice Warren Burger, 1981 


Arbeit Macht Frei [Work Makes 
One Free] — Inscribed above the en- 
trance to Auschwitz 
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In 1994 Oregon voters approved 
two “Get Tough” voter initiatives. The 
first, Measure 11, altered Oregon’s 
criminal sentencing statutes. As a re- 
sult, most crimes now carry lengthy 
mandatory sentences — no probation, 
no early release for good behavior, no 
parole. 

The second initiative. Measure 17, 
was concerned with making prisoners 
work in prison factories. Oregon citi- 
zens were concerned about the 
increasing costs of prisons and by the 
distorted media image they had of pris- 
oners lounging in elegant surroundings, 
watching color TV’s and “pumping 
iron” with free room, board and medi- 
cal care. 

Measure 17 sought to alter the Or- 
egon Constitution, and though the 
measure itself was fairly lengthy, at the 
polling booth it was succinctly worded: 

QUESTION: Shall constitution require 
state prison inmates to work or train 
40 hours per week, (and) allow public 
(and) private sectors to use inmate 
work? 

In the media coverage before poll- 
ing day, voters were sold on another key 
component of this proposed amendment 
to the State Constitution: Not only would 
prisoners be required to work, but they 
wouldn’t be paid. Not a cent. Measure 17 
provided that any pay to prisoner work- 
ers would be taken and used to finance 
prison costs, restitution to victims, fam- 
ily support, fines, court costs, and taxes. 

Measure 17 passed with a 71 percent 
majority and its provisions went into ef- 
fect on April 1, 1995. 


‘Populist’ Ideology Runs 
Aground on Reality 

But if the measure’s grand con- 
cepts resonated with Oregon voters, 
those same ideas turned Oregon’s 
prison system on its head. Serious 
flaws in the measure soon became ap- 
parent as the Oregon Department of 
Corrections (ODOC) found itself un- 
able to comply with its new 
Constitutional mandate. 

“This is a huge issue for us,” said 
ODOC spokesperson Nancy DeSouza. 
“The DOC wants to comply with the 
voters’ mandate to put inmates to work 
— we believe that’s good correctional 
policy — but we have run into some 
very serious challenges trying to imple- 
ment this mandate.’” 

One problem was that Measure 17 
failed to include a specific time frame, 
implying that Ml compliance was expected 
immediately. And if compliance is mea- 
sured by the percentage of prisoners who 
spend a Ml 40 hours a week in qualifying 
work and training activities, then the 
ODOC indeed faced a monumental chal- 
lenge. By December 1996, 20 months after 
the new constitutional provisions went into 
effect, only 51 percent of Oregon’s prison 
population was engaed in 40-hour/week 
qualifying activities. 

ODOC officials said in a 1996 re- 
port to the Governor that it would take 
ten years to create enough new prisoner 
job and/or training slots to reach full 
compliance. In addition, the ODOC 
noted that a Ml 40-hour-a-week sched- 
ule is difficult to enforce because of 
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Slaveocracy (Continued) 

conflicts with call-outs, visitation, meet- 
ings with attorneys, disciplinary 
hearings, medical and dental appoint- 
ments, religious services and staffing 
shortages. 

In addition, Oregon’s existing 10 
prisons were designed and built for cus- 
tody and control — not to be “factories 
with fences” — and therefore lacked 
available work space for creating the 
necessary number of new jobs. 

Another problem with Measure 17 
was its provision that 100 percent of pris- 
oners’ pay be deducted, which conflicts 
with federal Prison Industry Enhance- 
ment (PIE) certification eligibility 
requirements — which must be met be- 
fore prisoner-produced goods can be sold 
across state lines. Federal law requires 
that prisoners employed by private sec- 
tor manufacturers be allowed to keep at 
least 20 percent of their gross earnings. 
This created a dilemma for Oregon’s PIE 
industries, including their world-famous 
Prison Blues denim clothing line. 

“We’re obviously between a rock 
and a hard place, between the state con- 
stitution and federal law,” said ODOC 
Deputy Director Ben de Hann. 

As a result of this conflict, and an 
opinion issued by the state Attorney 
General’s Office, the Oregon Prison In- 
dustries Board ordered the ODOC to 
“immediately cease out-of-state sales of 
Prison Blues clothing, office and other 
inmate-made products” in January of 
1997. 

ODOC Subverts the 
Consitution 

The measure ran aground on an- 
other serious flaw: What incentive does 
slavery offer prisoners to perform the 
day-to-day tasks (cooking, cleaning, 
laundry 7 , etc.) vital to the operation of 
prisons? 

“Without inmate labor, we couldn’t 
run the institutions,” said de Hann. 
"Measure 17 has some serious flaws, and 
this is one of them. It’s obviously exert- 
ing a chilling effect [and] may require 
altering the way inmates have been com- 
pensated for 100 years, a system that’s 
absolutely critical to the security of the 
institutions.” 

In November, 1996, as Oregon’s 
prisons were placed on lockdown status 


due to prisoner unrest over impending 
loss of pay, ODOC spokesperson Jim 
Lockwood put it more bluntly: stating 
matter of factly that the ODOC won’t 
force prisoners to work without compen- 
sation. He announced that prison officials 
were considering an alternative incen- 
tive system to replace direct 
compensation. However, the closer such 
a system gets to hourly compensation, 
Lockwood conceded, the closer it comes 
to subverting the constitution. 

A month later Oregon’s prisons 
came off lockdown status, and the ODOC 
unveiled its new compensation plan. 
Under the new plan, prisoners are 
awarded “credits” for their labor or par- 
ticipation in approved rehabilitation 
programs. Once a month these credits 
are converted into money and deposited 
in the prisoners’ accounts — money they 
can then spend on commissaiy items like 
coffee, stamps, personal hygiene items 
and snacks. 

Another unforeseen problem with 
Measure 17 became apparent as some 
prisoners filed lawsuits because they 
didn’t have jobs, despite a state consti- 
tution that mandates jobs. Their legal 
argument was plain and simple: they had 
a “constitutional right” to a job. 
Measure 49 — The Fix Is In 

Because Measure 17, flaws and all, 
was enshrined in the State Constitution, 
the ODOC and state lawmakers were 
powerless to change it. Changes to the 
constitution required another statewide 
vote. And so the legislature drafted Mea- 
sure 49, and a special election was held 
in May 1997 to place it before Oregon 
voters. 

Measure 49 enjoyed the editorial 
endorsement of virtually all of the 
state’s major newspapers. The official 
State Voters’ Pamphlet, published and 
distributed by the Secretary 7 of State, 
contained three pages of “Argument in 
Favor” of Measure 49. In addition, there 
was one page of blank white space pub- 
lished, in lieu of any “Argument in 
Opposition”. 

Chief among the arguments in fa- 
vor of Measure 49 was that it contained 
new language to fix the problems cre- 
ated by Measure 17, adding key phrases 
such as: “However, no inmate has a le- 
gally enforceable right to a job.. ” which 
mooted the lawsuits of prisoners who 
claimed such a right; and “Except as 
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otherwise required by federal law to 
permit transportation in interstate com- 
merce of goods...” which resolved the 
conflict with PIE certification require- 
ments; and redefining a '“full-time” 
40-hour week as “specifically including 
time spent by inmates as required by the 
Department of Corrections... to provide 
for the safety and security of the public, 
correctional staff and inmates....” which 
opened a loophole big enough for the 
DOC to define just about any “time 
spent as required by the DOC” as ful- 
filling the 40-hour week requirement. 

Measure 49 passed by a whopping 
91 percent margin. 

Oregon Jobs Sold 
Up the River 

Missing from the “Arguments in 
Favor” of the measure, and buried in 
the obscurely worded measure itself, is 
some chilling language: 

Prison work products or services 
shall be available without restric- 
tion imposed by any state or local 
law, ordinance or regulation as to 
competition with other public or 
private sector enterprises. 

In other words. Paragraph 1, Sec- 
tion 41, Subsection 10, Article 1 of the 
Constitution of the State of Oregon vir- 
tually eliminates the possibility of any 
challenge brought by “free workers” 
whose jobs may be “dow nsized” because 
of competition from prison-made goods 
or services produced by unpaid slaves. 
Full Speed Ahead 
Oregon is now poised on the brink 
of a $1 billion prison expansion pro- 
gram as the ODOC forecasts a doubling 
in the state’s prison population, to more 
than 15,000, in the next decade. Accom- 
modating those prisoners will require 
building as many as seven new 1 “facto- 
ries with fences” by 2007. 

First on the drawing board is a a 
$151 million renovation project to 
transform the former Dammasch State 
[Mental] Hospital into a combination 
women’s prison and men’s intake cen- 
ter. 

The men’s intake center will oc- 
cupy 110,718 square feet of the newly 
renovated facility near Wilsonville, Or- 
egon, and will replace the 58,000 square 
foot Oregon City intake center. 


Wilsonville, located at the vortex of 
Interstate 5 and Interstate 205, is already 
the hub of the state’s warehousing and 
transportation business. The new intake 
center, slated to open August 1, 2000, is 
therefore ideally suited to warehouse 
prisoners and to receive and ship them 
around the state. 

Prisoners now entering the ODOC 
spend an average of 9-15 days in the 
Oregon City intake center, where they 
undergo medical and physical evalua- 
tions and take a series of written tests 
designed to measure both educational 
background and anti-social behaviors, 
before being assigned to the prison where 
they will do their time. 

“It used to be easy,” says Larry 
Daniels, intake center manager. “All the 
older guys went to the state penitentiary, 
the younger guys went to the Oregon 
State Correctional institution, and the 
women went to the women’s prison.” 

Prisoners who arrive at the new 
Wilsonville intake center will stay for 
30-45 days. During that time they will 
receive intensive evaluations designed to 
help prison administrators decide w hich 
“factory with fences” the prisoner’s skills 
will be most suited for. 

“This is strictly about good busi- 
ness,” says ODOC administrator Larry 
Herring. “We’re using their labor to get 
the highest possible return while they are 
incarcerated...” 

There are some, like Oregon State 
Rep. Kevin Mannix, sponsor of both 
1994 “Get Tough” ballot measures, w ho 
think the ODOC can offer a high enough 
return on investment and low enough 
labor costs to compete with any Third 
World sweatshop. Mannix is lobbying 
hard to lure Oregon-based Nike shoes to 
come back home. 

"We propose that [Nike] take a look 
at their transportation costs and their 
labor costs,” says Mannix. “We could 
offer [competitive] prison labor right 
here in Oregon.” 

And, so. inscribed above the gate- 
way to one of the seven factories with 
fences the ODOC will build in the next 
decade might be a Nike swoosh — and 
perhaps the inscription: “Work Makes 
One Free.” 

Sources: The Oregonian , Statesman 
Journal , (AP), Corrections Alert, OR 
Voters’ Pamphlet, lip H 


Slaves-R-Us 
Corporate Partners 
Wanted 

[The following " Marketing Fo- 
cus” fax from the Oregon Department 
of Corrections found its way to PIN, 
the full text of which is reproduced 
here.] 

T) rime land, buildings, and 
1 labor available to nursery in- 
dustry. 

Nursery products-related indi- 
viduals and business interested in 
expanding operations through 
public-private partnerships are sought 
by the Oregon Department of Correc- 
tions. All partnership proposals will 
be considered — ideas are limited only 
by your imagination and your ability 
to carry out a successful enterprise. 

We provide: 

* Prime Willamette Valley farmland 
close to Salem with easy freeway ac- 
cess (all or parts of more than 1,000 
acres are available). 

* Buildings (barns, potting areas, 
greenhouses, shipping facilities, etc.; 
also propagation and hot room facili- 
ties and labor at correctional 
institutions around the state). 

* Minimum-security inmate labor and 
security correctional officers. 

* Enthusiasm, energy; and stability. 

Benefits to you: 

* Inmates show up each day clean, 
sober, and ready to work. 

* No Immigration and Naturalization 
Service issues. 

* You save money (including workers’ 
comp., insurance, sick leave, and other 
benefit costs). 

Benefits to Oregon 

* Your partnership with Inmate Work 
Programs helps us comply with Mea- 
sure 17’s mandate that all inmates 
must work at least as hard as the tax- 
payers who support them. 

* You also provide marketable work 
skills to inmates, potentially facilitat- 
ing their successful rehabilitation and 
return to society upon release. 

All interested individuals are en- 
couraged to learn more about this 
innovative opportunity... [contact info 
deleted]. ■ 
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From the Editor 

by Paul Wright 


W elcome to the eighth anniver- 
sary issue of PLN. This issue 
marks eight continuous years of monthly 
publishing, and in August we’ll publish 
our 100th issue. This is an enormous ac- 
complishment when one considers that 
the bulk of prison and alternative publi- 
cations measure their existence in single 
digits as far as published issues go. Our 
evolution has been one of steady growth, 
from when we first started in May, 1 990, 
as a hand typed, 10 page Xeroxed news- 
letter sent to 75 people. Some things 
haven’t changed, like the ongoing cen- 
sorship struggles around the country, 
which we’ve generally won. 

While most readers are familiar with 
Dan and myself as the editors, PLN 
wouldn’t be possible if it weren’t for the 
dedicated support and assistance pro- 
vided by a core group of volunteers, not 
just now, but over the past eight years. 
PLN is and has been very much of a col- 
lective enterprise. We would like to thank 
Fred Rollin, Sandy, Allan, Jimmy, Ellen, 
Matt, Curtis, Dan A and Dan T, Daniel, 
Wes, George and all the other people that 
have volunteered their time and services 
to PLN. We would like to thank the or- 
ganizations that have supported PLN , 
these include the ACLU of Washington, 
the Solidago Foundation, the Open So- 
ciety Institute and the Southern Poverty 
Law Center. We owe our thanks to all 


Profits First! 

Convict Labor in America 

Alex Lichtenstein, Twice the Work 
of Free Labor: The Political Economy 
of Convict Labor in the New South (Lon- 
don and New York: Verso, 1996). 

Matthew J. Mancini, One Dies Get 
Another: Convict Leasing in the Ameri- 
can South (Columbia S.C.: University' of 
South Carolina Press, 1996). 

David M. Oshinsky, ‘ Worse than 
Slavery’: P archman Farm and the Or - 


the writers that have contributed articles 
to PLN and diversified our voice. Most 
of all, we would like to thank our read- 
ers because without your continued 
support we wouldn’t have been able to 
keep publishing. 

When Ed Mead and I started PLN 
in 1990 we saw a need for prisoners to 
have a voice and a means to stay in- 
formed on prison struggle. Since then a 
lot has happened: prison conditions have 
worsened; prison populations and crowd- 
ing have increased; courts and 
legislatures have retreated from the con- 
cept of prisoner rights; laws have become 
more draconian and prisoner rights have 
been steadily eroded. PLN has been here 
to chronicle this process, providing news 
and analysis frequently shut out of the 
corporate media and reporting on prison 
struggle at all levels. Today PLN is, un- 
fortunately, the only nationally 
circulated, prisoner produced magazine 
in the U.S. if not the world, with readers 
in all 50 states and about two dozen coun- 
tries. 

With the publication of ‘The Celling 
of America” and the increased vitality 
of PLN s website on the internet we hope 
to reach still more people with our mes- 
sage that criminal justice policy in the 
U.S. is seriously flawed and human and 
civil rights in the U.S. have been, and 
are being, sacrificed on the altar of po- 

Book Reviews 

by Paul Ortiz 

deal of Jim Crow Justice (New York: The 
Free Press, 1996). 

These books are a part of an excit- 
ing renaissance of convict labor studies 
that come at an enormously critical mo- 
ment in the history of prison “reform.. - 
Internationally, the growth of prison la- 
bor is gaining momentum and support 
daily. It is claimed for example, that 
China, aided by direct foreign invest- 
ment, employs between ten to twenty 
million prisoners in its enormously prof- 
itable commercial export enterprises. 

The United States, in the throes of a 
vicious social war against the poor, is 


litical expedience and social control of 
the poor. Hopefully progressive change 
will result. In any case, we’re doing our 
part. As usual PLN is limping along fi- 
nancially, if you can afford it, please send 
a donation. You should encourage oth- 
ers to subscribe and consider buying gift 
subscriptions for friends and family 
members. 

To commemorate May Day this is- 
sue focuses on the topic of prison slave 
labor. One reason PLN focuses on slave 
labor is because this is where the inter- 
ests of prisoners and working people 
intersect. It clearly exposes how the jobs 
of free working class people are shipped 
to prison for the enrichment of business 
owners and corporations eager to profit 
from incarceration policies. The last two 
years have seen increased attention paid 
to this topic. PLN s articles on slave la- 
bor have received a pretty wide 
distribution and seem to be having some 
impact as more and more people begin to 
question the supposed benefits of prison 
slave labor. On May Day it’s appropriate 
to remember how free workers obtained 
their goal of the time: the eight hour work 
day and the minimum wage. It wasn’t 
through the courts but through active 
struggle, often against brutal suppression 
by bosses and the government that these 
goals were achieved. Enjoy this issue of 
PLN and share it with others. H 


poised on the brink of dismantling New 
Deal legislative prohibitions — such as 
the Ashurst- Sumners Act — which made 
the interstate transport of prison-made 
goods a felony offense, fin 63 years, not 
one person has been prosecuted under 
the Act!} Today’s convict laborers pack- 
age items like Microsoft Windows 95 and 
Starbucks Coffee. They build cars, make 
waterbeds, assemble circuit boards for 
nuclear power plants and are deployed 
to help break strikes. 

In fact, labor journals are reporting 
that employers in Wisconsin and Texas 
are beginning to close factories that em- 
ploy free labor only to reopen in prisons 
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with convict workforces shortly there- 
after. Convict labor has once again 
become an issue that we must energeti- 
cally address. 

Alex Lichtenstein's Twice the Work 
of Free Labor seeks to place the institu- 
tion of convict labor at the intersection 
of post-Civil War class relations, indus- 
trial capitalism, and the U.S. South’s 
road to modernization. Lichtenstein ar- 
gues that the traditional image of the 
chain gang at work on the prison plan- 
tation must be broadened to encompass 
the role that predominantly 
African-American convict laborers 
played in building the South’s industrial 
infrastructure. 

While Twice the Work focuses on 
Georgia, Lichtenstein’s concern with the 
role that convict laborers played in the 
development of the southern Appala- 
chian mineral range in Georgia, 
Alabama, and Tennessee gives his work 
a wider significance. 

Each of these states leased their con- 
victs to private companies to establish 
extractive industry in the South. In turn, 
these companies used convicts’ labor to 
develop vertically-integrated operations 
that produced fuel to power blast fur- 
naces and rolling mills, while 
simultaneously crushing the region’s 
nascent labor movement. 

What accounts for the emergence of 
convict labor in the late 19th century 
New South? Lichtenstein argues that 
would-be boosters trying to develop the 
region’s resources, transportation net- 
works and internal markets faced an 
insurmountable barrier that blocked their 
schemes of economic development: the 
southern working class. 

Southern industrialists chafed at the 
tendencies of freed slaves as well as 
white workers to combine wage labor 
with subsistence farming. Railroad 
bosses, trying to build regional railroad 
networks, went haywire when road crews 
downed their tools and went “back to the 
farm” when construction crossed over 
into the next county. “In harmony with 
the planters,” Lichtenstein notes, “the 
single most common complaint voiced 
by southern industrialists was their in- 
ability to command a reliable, 
predictable labor force.” 

Negotiation was out of the question: 
Industrialists as well as plantation own- 
ers bitterly opposed the idea of collective 


bargaining with workers. "‘You take the 
average built free man and put him on 
the public roads and w ork him hard for 
ten hours a day, and he will strike for 
higher wages,’ claimed William L. 
Spoon, a road engineer. ‘The convict’, 
on the other hand, ‘is forced to do regu- 
lar work, and that regular work results 
in the upbuilding of the convict, the 
upbuilding of the public roads, and the 
upbuilding of the state.’” 

In Worse than Slavery , David 
Oshinsky writes about a world of forced 
toil with which we are more familiar: the 
great agricultural slave labor camp of 
Parchman Farm in the Mississippi Delta. 
Actually, Oshinsky ’s canvas is much 
wider than Parchman itself. Indeed, he 
seeks to provide the reader with a his- 
torical explanation for the rise of convict 
labor that stretches back into the history 
of antebellum Mississippi. 

The imposition of white supremacy 
and the end of Reconstruction in 1876, 
ushered in the convict labor system in 
Mississippi. “Reedemer” legislators — 
the new fiscally-conservative lords of a 
one-party state — were not particularly 
interested in reforming prisoners. 
Oshinsky notes that “They knew white 
taxpayers would never fund an expen- 
sive penitentiary whatever their worries 
about crime.” 

White supremacy in Mississippi 
meant all-white juries. Furthermore, 
“Blacks w ere rarely represented by coun- 
sel, and their testimony was often 
restricted to cases in which whites were 
not directly involved.” Court fees were 
exorbitant and non-payment — guilty or 
not — meant a prison term. Oshinsky 
thus makes clear the connections between 
disenfranchisement, the onset of segre- 
gation, and the system of criminal 
“justice” for African Americans. 

In One Dies, Get Another, Matthew 
J. Mancini provides a comparative analy- 
sis of the rise and fall of convict leasing 
in the South. Of the three books, his pro- 
vides the best overall description of the 
actual camp conditions that convicts en- 
dured. 

It is easy to forget that convict labor 
camps in the late 19th century were ex- 
tremely mobile. “Sometimes these camps 
were picked up and moved several times 
a year,” remarks the author. “A few' lit- 
erally moved on wheels. Their chief 
function was to house a labor force at the 


margins of the state’s populated areas, 
but at important points of its economy 
— its forests, farms, and nascent rail- 
road lines.” 

This remarkable mobility was ac- 
complished at the cost of the convicts 7 
health and well being. Mancini quotes 
one particularly chilling contemporary 
account of the caged cattle cars that 
housed slave laborers: “These crowded 
cages, constructed with two layers of 
bunks so that it was impossible to stand 
erect in them, and provided with only 
one night-bucket, were filthy enough for 
sleeping purposes, but as living quarters 
from Saturday noon until Monday morn- 
ing, they were unspeakably vile.” 

The authority of the camp boss was 
supreme and unquestioned. Guards were 
“young, inexperienced, poorly paid, and 
incompetent” to such an extent that it 
became a standard practice to employ 
convicts themselves — known as trust- 
ees — to guard fellow prisoners. 

Mancini reminds us that from its 
very inception, the system of convict la- 
bor was built on corruption; its existence 
invited graft and entire southern states 
fell prey to powerful “Penitentiary 
Rings.” Large employers gave 
under-the-table payments to state offi- 
cials to ensure that they received their 
slaves at low' contract prices. 

Sheriffs in states like Alabama and 
Florida were paid fees for capturing sup- 
posedly “idle” Black workers under 
vagrancy laws. Law-enforcement offi- 
cials became notoriously venal 
entrepreneurs more concerned with earn- 
ing a “cut” of the convict labor racket 
than with any other part of their respon- 
sibilities. 

The system of forced labor became 
so corrupt that it increasingly failed to 
deliver on tw o of its main promises: rev- 
enue generation for the state, and the 
maintenance of cheap labor for employ- 
ers. Mancini quotes one Georgia social 
reformer. Rebecca Latimer Felton, who 
noted that the state’s potential profit from 
convict leasing was obliterated due to “a 
gang of supernumerary officials, who are 
generally ‘go-betweens,’ [who] are paid 
nearly half [the contract amount].” 

Today, the pushers of the new con- 
vict labor ideal, such as Morgan O. 
Reynolds, an economics professor at 
Texas A&M, claim that private and pub- 
lic sector “prison w ork” programs reform 
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Publications (Continued) 

prisoners while providing relief to the 
nation’s grotesquely overcrowded jails 
and prisons. In a presentation before the 
Congressional Subcommittee on Crime 
in September, 1997, Reynolds nostalgi- 
cally invoked the convict-lease era of the 
1880s as a time when prison labor was 
wildly profitable. 

Reynolds also dismissed claims that 
prison-made goods undercut jobs and 
wages for “free” workers. Indeed, 
Reynolds argues that “Prison idleness, 
not activity, has silently eradicated de- 
mand for the outputs of freeworld 
workers.”(!) Finally, Reynolds claims 
that “The proper way to mimic the free 
world of work as closely as possible is to 
encourage profit and loss employment of 
prison labor by private enterprise.” 
Reynolds seductively offers everybody — 
from small entrepreneurs to taxpayers — 
a share of the take. 

The history of convict labor in 
America, brought to life by these books 
under review, essentially warns us that 
if Professor Reynold’s suggestions were 
ever implemented on a wide scale, the 
results would be catastrophic. It was in- 
deed the profit motive in the convict lease 
system that made the institution so bru- 
tal and appalling in the first place. 

The first era of profit-driven labor 
in America made the South’s justice sys- 
tem the subject of international mockery. 
As prison labor began to turn profits, 
incarceration rates sky rocketed, and the 
relationship between crime and punish- 
ment took second place to the state’s 
desire to generate revenues. 

To reiterate: Corruption and/or de- 
structive monopolistic practices have 
always characterized the convict labor 
system in America. This is just as true 
in the 1590s as it was in the 1890s. 

[Editor’s Note: Paul Ortiz is cur- 
rently a history Ph D. candidate at Duke 
University. PLN edited his review for 
length. The original, uncut version (more 
than twice as long) originally appeared 
in Jan/Feb ’98 issue of Against The Cur- 
rent (ATC). PLN publishes this edited 
version by permission of the author and 
ATC. 

ATC extends a special introductory 
subscription offer to PLN readers: $15/ 
year. Send subscription orders to: 
Against the Current; 7012 Michigan 
Avenue; Detroit, MI 48210]. ■ 


C onstruction crews were hard at 
work in February, 1998, pound- 
ing nails, framing walls and stirring 
Spackle to remodel a building adjacent 
to the Whatcom County (WA) Court- 
house. Pictured on the front page of the 
Bellingham Herald , they looked like any 
typical hard-working bunch of 
all-American construction workers — 
except they weren’t. 

They’re county residents who were 
sentenced to jail or fines and are consid- 
ered low security risks. Instead of jail 
time (or paying their fine), they are put 
to work by the county and allowed to go 
home at night. However, they probably 
don’t take a taxi or stop at Burger King 
along the way — the county pays them 
$0. 00/hour for their labor. 

The building, used to store records 
for the county Treasurer’s Office until 
1994, is being transformed into the Al- 
ternatives to Incarceration Center. It will 
house offices and a “command post” for 
dispensing convict slave crews who will 
clean up parks, perform maintenance 
work, pick up litter, or just about any- 
thing else the county wants done “at a 
minimum cost,” says Whatcom County 
Sheriff Dale Brandland. 

He said remodeling the former 
records storage building had cost $4,500 


so far, with roofing, plumbing and elec- 
trical work still to be done. But the work 
done so far would have cost the county 
between $75,000 and $100,000 if done 
by professionals (i.e. with paid labor), 
said Larry Nims, who works for the 
county Parks Department supervising 
convict work crews. 

Nims, who is also a contractor, su- 
pervises up to 20 low-risk, non-violent 
offenders. He said he has not had any 
problems so far except for two or three 
people who weren’t working hard 
enough and were sent back to jail. 

Sheriff Brandland ordered three 
vans, to allow his work crews to roll 
anywhere they are needed. He said there 
will never be a shortage of projects, and 
eventually would like to see his work 
crews hired out to government and non- 
profit agencies. He said he could hire 
out a crew of eight to ten inmates for 
$25 an hour. 

And if business really takes off, the 
sheriff can always send deputies and lo- 
cal police out to round up drunks, people 
driving on suspended licenses, mari- 
juana smokers, prostitutes and other 
miscreants to keep his work crew vans 
rolling. 

Source: Bellingham Herald | 


Jailhouse Travel Agents 


T ravel Wholesalers International, 
a travel agency based in Fairfax, 
Virginia, recruits workers in 
out-of-the-way places. The company 
employs 12 maximum-security prison- 
ers at the Leath Correctional Institution, 
a women’s prison in Greenwood, South 
Carolina. The prisoner- workers talk to 
clients over the phone, registering plane 
reserv ations and other travel plans in the 
agency’s computer databa se . 

TW1 owner Dan Bohan pays the 
South Carolina Department of Correc- 
tions $3 per hour for each prisoner. Prison 
officials pay the workers 50c to $ 1 . 50 per 
hour, with no benefits, keeping the re- 
mainder to cover administrative costs. 

To prevent them from w riting down 
personal information about TWI clients, 
the prisoners are not allowed to possess 
pens or pencils in the workplace. 

The labor-cost savings TWI realizes 
by hiring prisoners rather than workers 


from outside the prisons are significant, 
but, according to Bohan, reducing costs 
was not his motivation when he decided 
to look into hiring prisoners. He says he 
got the idea after learning that many 
ex-cons end up returning to prison be- 
cause they lack marketable job skills. “We 
guarantee them jobs with our company 
when they get out,” Bohan told a reporter. 

TWI is apparently well satisfied 
with the prison-labor arrangement. 
Bohan hopes to expand his prisoner 
workforce to 10 prisons, with 40 or 50 
workers in each prison. 

Not everyone is pleased with TWI’s 
use of prisoner labor, though. Greg 
Woodhead, an economist at the 
AFL -CIO’s national offices in Washing- 
ton, says, “In many cases, hiring prisoners 
is a way of avoiding minimum wages, fair 
labor standards and labor compensation.” 

Source: Columbus Dispatch H 
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T he Jericho '98 rally in Washing- 
ton, D.C, on March 27th was, I 
hope, a step in the direction of freeing 
all u.s.-held political prisoners and Pri- 
soners of War. Vigorous action of all 
kinds — both domestic and international 
— will be needed to win the release of 
political prisoners. Radical politics of 
national liberation and to end white su- 
premacy and colonialism produced the 
acts that ended in the imprisonment of 
over 100 political women and men. Our 
actions challenged the u.s. government 
so it is not surprising that we find it 
nearly impossible to win release through 
the normal channels (few as they are) 
open to most prisoners. For example, the 
Federal and State Parole Boards most 
often politicize the process of release on 
parole, so that a political prisoner ap- 
plying for parole is required to renounce 
her beliefs or apologize for his actions 
even to be considered for release. 

Pursuing Jericho ’98 as a long-term 
campaign is, therefore, necessary to po- 
litical prisoners and POW’s in the u.s. I 
think it will also be helpful to all prison- 
ers in u.s. custody Some people have said 
that supporting political prisoners is elit- 
ist, tending to ignore the plight of other 
prisoners. But I think the two causes are 
fundamentally linked, and can each best 
be served by embracing the other. 

Many of the people who are now 7 po- 
litical prisoners and POW’s did work in 
support of prisoners for years before our 
arrests. We did that work because it was a 
clear, basic part of fighting injustice in 
this class and racist society. Some of us 
first met one another in groups agitating 
for better prison conditions, or to raise bail 
for women in jail, or to support the Attica 
Brothers and other prisoners who rebelled 
against inhuman situations in the pris- 
ons of the 60 ’s, 70 ’s and 80’s. Whether 
the goal was to abolish prisons or to re- 
form them, activists from the various 
movements for justice included the u.s. 
prison system in the list of oppressive in- 
stitutions that demanded change. 

The goals shared by today’s u.s.-held 
political prisoners still include funda- 
mental change in the prison system, and 
activities demanding the release of po- 
litical prisoners also bring attention to 
the prisons as a whole, along with other 


By Laura Whitehorn 

examples of u.s. racism, colonialism, and 
class exploitation. 

Prisons in the u.s. are good business 
- something Angela Davis and other ac- 
tivists point out when they talk about the 
“prison/industrial complex.” 

Prisons are also implements of geno- 
cide and counter-insurgency — as Dr. 
Mutulu Shakur and other New Afrikan 
POW’s have analyzed in articles and in- 
terviews. This aspect of the prison system 
is most clearly exposed by looking at how 7 
prisons suppress and more than decimate 
the Black, Puerto Rican, Mexicano, and 
Native American nations in the u.s, em- 
pire, together with how they repress the 
radical political movements and leader- 
ship in those nations and in the white 
left. On the one hand, the u.s. imprisons 
vast numbers of young Third World 
people, so that their lives are destroyed 
and the lives of their communities dis- 
rupted. On the other hand, the 
government metes out harsh punish- 
ments to those political activists and 
revolutionaries who dare to build mili- 
tant resistance to injustice. Together, 
these strategies produce an effective pro- 
gram of genocide; destroying the life of 
oppressed nations and their ability to 
fight for liberation. The massive incar- 
ceration of Black, Latino, and Native 
American women and men is meant to 
unravel the fabric of those communities, 
while the disproportionate sentences and 
conditions of confinement of political 
prisoners and POW’s is intended not 
only to destroy the political organizations 
that exist, but also to frighten others from 
attempting resistance. 

I said at the beginning of this col- 
umn that I think international activity is 
needed for the release of political pris- 
oners in this country. That’s because we 
have to embarrass the u.s., to force them 
to admit that they hold political prison- 
ers — something they deny. Without 
international pressure, they’ 11 never ad- 
mit that this supposed democracy, busy 
lecturing the world on human rights, 
imprisons people for political acts as well 
as on frame-ups and railroads. Already 
there have been some moments when 
international attention has been turned 
on u.s. -held political prisoners - the 
clearest example was the world-wide 


support for our brother Mumia 
Abu- Jamal. I think we need to direct 
international attention to the conditions 
all u.s. -held prisoners face, as well as to 
the obscene rate at which people are be- 
ing incarcerated. If Jericho ’98 and other 
campaigns on behalf of political prison- 
ers do our work well, we can help to 
focus international attention on the u.s. 
prison system as a whole. 

In the 70’s, I worked in a group 
fighting the FBI’s COINTELPRO and 
supporting New 7 Afrikan POW’s. I re- 
member talking to people about 
Geronimo ji jaga, Sundiata Acoli, and 
Assata Shakur (who w 7 as then still in 
prison). Explaining who these comrades 
were, why they were in prison and why 
they received such harsh treatment 
helped show people that the u.s. democ- 
racy w as phony, that fighting for human 
rights was answered by government re- 
pression, and that u.s. “justice” was 
anything but just. Learning about politi- 
cal prisoners often served as a first step 
for people to open their eyes to the 
broader inequities in this country — in- 
cluding questioning the nature of the 
prison system, who goes to prison, and 
how the prison system affects and ex- 
poses the very nature of u.s. society. 

Prison w ork of all kinds is plagued 
by a lack of resources. Joining hands 
whenever we can will help us all. If po- 
litical prisoner support work is done in 
an elitist fashion, that should be 
changed. Mostly it feels to us inside that 
there’s room for a lot more activity on 
all fronts. Jericho ’98 is a start towards 
filling the gap. The “Critical Resistance” 
conference on prisons, coming up in 
September and organized by activists in 
California, is another. Free All Political 
Prisoners and Prisoners of War - AND 
Tear Down the Walls! 

JERICHO ’98 
c/o FMC P.O. Box 650 
NY, NY 10009 
212-928-4349 ext. 2 

CRITICAL RESISTANCE 
Organizing Committee 
P.O. Box 3201 
Berkeley, CA 94703 
EMAIL: critresist@aol.com | 
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Work Strike Suppressed and Sabotaged in Ohio 

by Daniel Burton-Rose 

T he October 1 6th, 1 997, issue of oners were transferred to other prisons not to participate in this work stoppage,” 

the Cleveland black community to hurt the strike’s chances of success, she concluded. The letter was posted by 

newspaper The Call and Post printed a At Orient Correctional Institution in Co- the Ohio Department of Rehabilitation 

letter announcing a statewide work strike lumbus a prisoner activist reported that and Corrections (ODRC) in most cell 

by Ohio prisoners on November 1st. The nearly 300 prisoners received conduct blocks in every prison in the state, 

letter was signed by Prisoners United For reports for refusing to work (200 of At issue was the question of prison- 

Equal Justice. which were later dismissed), 30 to 50 ers’ right to act for themselves. 

The purpose of the protest was to prisoners were transferred, and several CURE-Ohio seeks to work cooperatively 

demand an end to the two-tiered system prisoner activists were put in the hole, with the Ohio Department of Rehabili- 

of sentencing created by Senate Bill 2, a Red Armstrong was one of those tation and Correction, and does not 

“truth in sentencing” measure passed in infracted: he was accused of writing the support even nonviolent prisoner activ- 

July of 1996. Prisoners sentenced after letter to The Call and Post and spent 15 ism as a consequence. Senator Johnson 

the passage of SB 2 serve the time given days in disciplinary segregation for it. epitomized the “sit tight, let us do it for 

to them by a judge. Prisoners sentenced At Madison Correctional Institution in you” attitude of Ohio’s penal reformers 

before the bill took effect are under the London, only a handful of prisoners re- by stating in his press release on the 

thumb of Ohio’s Parole Board — a die- portedly participated in the strike. But strike: “It is extremely important that 

tatorial body of 12 who are appointed for at London Correctional Institution, also Ohio’s prisoners let the legislature and 

life, whose decisions cannot be held to in London, where prisoners had only had other advocacy groups do their job. Any 
any objective criteria, and who are an- two days notice of the strike, the level of type of drastic measure will offset any 

swerable to no superior. prisoner cohesion was high, as only 150 chances for positive reform in the fu- 

Prisoners in Ohio regularly receive prisoners went to lunch, and 400 to din- ture ” 

10 and 20 year parole continuations — ner, out of a population of more than ODRC head Reginald Wilkinson 

“flops” — and even “superflops” of 30 1,800. added threats to the urgings of reform- 

to 40 years. Prisoners For Equal Justice A main obstacle to the strike was ists: “Inmates who attempt to lead, 

contend this amounts to double and that it started on a Saturday, so food encourage, or coerce other inmates to 

triple jeopardy at the hands of the pa- workers were disproportionately put on participate in any form of boycott will 

role board, and creates a dangerous the line. The reason for this timing was be dealt with severely, including a po- 

“ atmosphere of hopelessness” in Ohio’s unclear, but might have resulted from a tential loss of parole release,” stated his 

prison system. An estimated 39,000 desire by strike organizers to have their letter that was posted in prisons through- 
prisoners out of Ohio’s total 47,000 protest coincide with the 5th Ohio Prison out the state. “It is expected that all 

have their futures controlled by the Pa- Activists Conference at Oberlin College, inmates respond to their assignments and 

role Board. which took place the same day. not allow the desire of the few who would 

The letter to The Call and Post was But prisoners wanting nonviolent create chaos to make the lives of all 
itself the organizing tool for the strike, protest faced other problems, primarily Ohio’s inmates much more difficult for 

as many prisoners throughout the state a lack of support from prominent out- a very long time.” 

subscribe to the weekly. At Trumbull siders and prison reformists. At CURE-Ohio ’s hopes for easing pris- 
Correctional Institution in Leavittsburg Grafton Correctional Institution a well- oner anger in Ohio rest on Senator 

the impending strike caused a spate of respected prisoner leader withdrew his Johnson’s Senate Bill 182, which would 

dialogue between the prisoners and some support at the last minute because of equalize some of the more glaring injus- 

prison employees, with several promi- his close ties to Cleveland senator and tices in Ohio’s present parole system, 

nent employees reportedly ack - president of the Ohio Legislative Black such as making the parole board respon- 

nowledging that prisoners “got to do Caucus Jeff Johnson, who urged sible to a set of guidelines, and getting 

what they got to do.” But when the day against the strike. rid of life terms for members (Ohio is 

of the strike came the general popula- Paula Eyre, Chair and President of the only state in the Union where parole 
tion was locked-dow n, and prisoners got CURE-Ohio, the state's largest reform officials have no term limits). Even op- 
to do nothing. A prisoner in segregation group of prisoners and prisoners’ fami- timistically, the bill will take a couple 

reported that guards circulated asking lies, authored a letter stating that years to wind its way through a quite 

prisoners if they planned to strike, and CURE-Ohio was opposed to the strike, conservative legislature hostile to pris- 

demanding that they say it on video cam- on the grounds that it “has too much po- oners. Some prisoner activists contend 

era, with the video to be shown later at tential to turn violent.” She continued: the bill does not go far enough, as it ig- 
their parole hearing. “CURE-Ohio has worked hard over the nores sex offenders, technical parole 

A prisoner at the North Central last two years to bring a legislative solu- violators, lifers, or repeat offenders. Cre- 

Correctional Institution in Marion esti- tion to the unfair actions of the Ohio ating a just parole system would mean 

mated 15 percent of prisoners parole board,” and such a violent turn releasing thousands of prisoners who are 

participated there, and, according to in the strike “wouid quickly undo all tliat doing more time than their judges origi- 

Karen Thimmes of CURE-Ohio, 87 pris- work... We want to urge every prisoner nally intended; needless to say, a 
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daunting prospect to any politician wish- 
ing to be re-elected. 

The mix of repressive measures and 
paternalistic sabotage that cut the strike 
short have frustrated many prisoners, 
who see nonviolent protest as essential, 
so as not to give the mainstream media 
further chances to demonize prisoners 
or prison officials an excuse for further 
ratcheting up security levels. 

Still, it would be wrong to call the 
strike a failure. Such events never fail 
to shake up prison officials, who have 
shown their fear of Ohio’s prison move- 
ment by suspending with pay one ODRC 
employee who attended the activists’ 
conference at Oberlin, and threatening 
to revoke the parole of an ex-offender 
who spoke there. 

Organs of power were listening to 
the prison protest as well. The Cleve- 
land Plain Dealer acknowledged the 
validity of prisoners’ concerns about an 
unjust parole system and recommended 
that the system be changed. They edito- 
rialize that the presence of the attempted 
work stoppage and at least five mini-ri- 
ots or rebellions in Ohio in 1997 
"suggests more tension than a prudent 
state should allow.” 

Several prisoners have continued 
to carry out protest individually. John 
Perotti, a long-time prisoner activist 
now at Trumbulf was in segregation at 
the time of the strike, so stopped eating 


in solidarity with the strikers. When the 
strike ended, he continued the fast, add- 
ing some grievances over his own case 
and brutal treatment to the generalized 
protest against the parole board. He 
fasted for over a month. Danny Cahill, 
another prisoner activist, currently con- 
fined at Orient, began a fast without 
food or water January 1st, demanding 
the resignation of CURE-Ohio board 
members who signed the letter to Ohio 
prisoners urging them not to strike. 
Roughly 1,100 of CURE-Ohio’s 1,800 
dues paying members are prisoners, and 
Cahill contends they need committed 
activists, not advocates, supporting 
them. Cahill’s hunger strike lasted seven 
days and no members of CURE-Ohio 
resigned. 

Cahill stated in regards to prisoner 
activism: "We have endured far too many 
abuses and degradations. We have a right 
to stand up and resist.” He summed up 
the situation in Ohio’s prisons, not as a 
threat but as a lament: "If we can’t have 
peaceful protest, what’s left?” 

Staughton Lynd, a long-time labor 
activist currently doing prisoners’ rights 
work in Youngstown, addressed the di- 
lemma faced by prisoner activists in Ohio 
seeking substantive changes: "People on 
the inside want to feel like there are people 
on the outside with whom they can take 
joint action. And I think they’re in a state 
of confusion as to who that is.” H 


CURE-Ohio and the Aftermath 


[Editor ’s Note: The following in- 
formation reaches PLN by mail front 
an Ohio reader whose name and ini- 
tials we are withholding at our 
discretion.] 

T he situation with CURE- 
Ohio is getting worse! CURE 
has formed a “coalition” of outside 
support groups, and is dictating policy 
to them. To join this “coalition” 
CURE-Ohio requires that each group 
or organization denounce passive re- 
sistance by prisoners. 

On the surface, CURE-Ohio 
claims to be organizing support for Sen- 
ate Bill 182 and the push for Parole 
Board reforms. But the standard they 
are setting shows their real intent. 


They’re orpnizing against prisoners, 
and some prisoners (the scabs and 
low-lifes) are siding with CURE. 

The only two outside organiza- 
tions who wouldn’t join CURE-Ohio’s 
“coalition” are Jana Schroeder and her 
Ohio Criminal Justice Program, and 
the Oberlin Action Against Prison 
group at Oberlin College. 

Paula Eyre, Rev. Jim Sutter (an 
ex-con), Cindy Mollick and others in- 
volved in CURE-Ohio’s leadership feel 
threatened by prisoners’ efforts to or- 
ganize. They fear that we might speak 
for ourselves and upset their agenda. 
They got a sweet little gig going for 
themselves and they don’t want us pris- 
oners rocking the boat. H 


Texas Prison Labor 
Union 

T he Texas Prison Labor Union 
(TPLU) was established in 1995 
by Texas prisoners and outside support- 
ers. The state had just completed a $1.5 
billion prison expansion program, and 
it now incarcerates close to 150,000 pris- 
oners in a vast network of more than 100 
prisons. One-hundred percent of Texas 
prisoners are forced to labor for the state, 
and none are paid. Not a cent. 

The TPLU seeks to organize Texas 
prisoners and their supporters into a 
single body to promote social justice, 
human rights, and workers’ rights. 
Among their basic goals are: 

* Repeat all State and Federal leg- 
islation which acts as a barrier to 
prisoners’ right to vote in State and Fed- 
eral elections. 

* Enforcement of State Workers’ 
Compensation Laws relative to prison- 
ers. 

* Formation of a three (3) person 
committee on each of the [Texas prison] 
units... that house prisoners in involun- 
tary servitude. . . so as to produce a system 
of arbitration wherein prisoners may as- 
sert their collective wills in day-to-day 
living and working conditions. 

* Equal application of a minimum 
wage pay scale for all prisoners who per- 
form any labor within the [Texas prison 
system]. 

The editors of PLN have been in 
contact with TPLU for two years. They 
are a dedicated, committed, well orga- 
nized (and brave) bunch. They seek to 
not only organize Texas prisoners into a 
Labor Union, but to offer technical as- 
sistance and guidance to those in other 
states who have an interest in organiz- 
ing along similar lines. 

The TPLU is self-funded and relies 
entirely on members’ dues and financial 
contributions from outside individuals 
and organizations. 

Contact: Dwight L. Rawlinson; Of- 
fice of Operations; T.P.L.U.; 2121 So. 
4th; Waco. TX 76706. ■ 
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PLRA Round Up 

P rior Dismissals Count as 
Strikes: The court of appeals 
for the third and ninth circuits joined 
the fifth, seventh and tenth circuits in 
holding that 28 U.S.C. § 1915(g) ap- 
plies to cases dismissed before the 
PLRA’s April 26, 1996, enactment. Sec- 
tion 1915(g) prohibits prisoners from 
proceeding with in forma pauperis (IFP) 
status if on three or more occasions they 
have had a lawsuit dismissed as being 
frivolous, malicious or for failing to 
state a claim. The only exception is if 
the current suit they seek IFP status for 
alleges they are in imminent danger of 
physical harm. The third circuit upheld 
the retroactivity of section 1915(g) and 
dismissed the appeal without prejudice 
to the plaintiff being able to refile the 
suit in the district court if he paid the 
filing fee. See: Keener v. PA Board of 
Probation and Parole , 128 F. 3d 143 
(3rd Cir. 1997). 

The ninth circuit, in a case arising 
from Washington, held: “Section 
1915(g)’s cap on prior dismissed claims 
applies to claims dismissed both before 
and after the statute’s effective date. 
Therefore, regardless of the dates of the 
dismissals, the analysis is the same: 
three prior dismissals on the stated 
grounds equals no in forma pauperis 
status in new filings, unless the pris- 
oner is in imminent danger of serious 
physical injury.” See: Tierney v. Kupers , 
128 F.3d 1310 (9th Cir. 1997). 

Tenth Cir. Upholds IFP Provi- 
sions: The court of appeals for the tenth 
circuit held that the PLRA’s IFP provi- 
sions, requiring full payment of all 
filing fees, were constitutional. All cir- 
cuit courts to consider the issue have 
held likewise. The court also upheld the 
censorship of the magazine Muhammad 
Speaks on grounds that it advocates ra- 
cial and religious hatred. See: Shabazz 
v. Parsons . 127 F.3d 1246 (10th Cir. 
1997). 

Bad Faith Appeals: The court of 
appeals for the District of Columbia cir- 


cuit held that 28 U.S.C. § 1915(a)(3) 
precludes prisoners from appealing 
without full prepayment of the filing 
fees if the district court certifies that the 
appeal is not taken in good faith. The 
issue was one of first impression in that 
circuit and agrees with the fifth and sev- 
enth circuit while disagreeing with the 
sixth circuit. The ruling is in the con- 
text that the plaintiff, Bruce Wooten, 
had a court order barring him from fil- 
ing civil actions without leave of the 
court. He violated the order, was denied 
leave to file a new suit and tried to ap- 
peal that ruling. The appeals court 
stated: “If he is foolish enough to pay 
$105 to have us say essentially what we 
have already said about his case, his 
appeal may proceed. But if he fails to 
pay this amount within 14 days, the 
appeal will be dismissed.” See: Wooten 
v. D.C. Metro Police Dept., 129 F.3d 
206 (DC Cir. 1997). 

Physical Injury Limit Defined, 
Wrongly: A federal district court in 
Texas dismissed a lawsuit as being le- 
gally frivolous for not alleging 
sufficient physical injury under 42 
U.S.C. § 1997e(e). Thinh MinhLuong 
is a Hawaii state prisoner transferred 
to the Dickens County Corrections 
Center, a private prison operated by the 
Bobby Ross Group in Texas. Luong is 
an admitted long time informant who 
alerted BRG officials that he was in 
danger because of the many prisoners 
he had informed on over the course of 
the years. No action was taken and on 
at least four occasions Luong was at- 
tacked by other prisoners, suffering 
bruises, abrasions, swelling, cuts, a 
bloody nose, etc. 

The court held these injuries were 
insufficient to state a claim for relief 
under § 1997e(e) because none of the 
injuries caused lasting disablement or 
severe pain. Readers should note that 
this ruling is in direct conflict with he 
supreme court opinion in Hudson v. 
McMillian , 503 U.S. 1, 112 S.Ct. 995 
(1992), as to what constitutes action- 
able eighth amendment injury. See: 


Luong v. Hatt , 979 F. Supp. 481 (ND 
TX 1997). 

Fee Required in Voluntary Dis- 
missal: A federal district court in 
Nebraska held that the IFP fee require- 
ments of the PLRA, 28 U.S.C. § 
1915(b)(2) require payment of the full 
filing fee even if the prisoner plaintiff 
later decides to voluntarily dismiss the 
action. See: Conley v. Henderson , 980 
F. Supp. 322 (D NE 1997). 

Grievance Exhaustion 
Required 

he court of appeals for the sixth 
circuit held that 42 U.S.C. § 
1997e(a) requires administrative exhaus- 
tion of all claims filed after the April 26, 
1 996, enactment of the Prison Litigation 
Reform Act (PLRA). Section 1997e(a) 
states that “no action shall be brought 
with respect to prison conditions under 
section 1983... by a prisoner confined in 
any jail, prison, or other correctional fa- 
cility until such administrative remedies 
as are available are exhausted.” 

Earl White, a Michigan state pris- 
oner, filed suit seeking monetary and 
injunctive relief, claiming prison officials 
retaliated against him after he sued them. 
The district court dismissed the suit with- 
out prejudice under 28 U.S.C. § 1915A 
for failure to exhaust his administrative 
remedies under 42 U.S.C. § 1997e(c)(2). 
The court of appeals affirmed. 

The court rejected White’s argument 
that the Michigan DOC’s grievance pro- 
cedure is inadequate. Because the case 
was dismissed without prejudice, White 
is free to refile his complaint after ex- 
hausting all steps in the Michigan DOC 
grievance procedure. 

Readers should note that some 
courts are applying § 1997e(a) as con- 
ferring subject matter jurisdiction on 
federal courts to hear prisoners’ section 
1 983 actions and the failure to exhaust 
administrative remedies is resulting in 
the dismissal of the lawsuits, with the 
PLRA filing fees being assessed. See: 
White v. McGinnis , 131 F.3d 593 (6th 
Cir. 1997). B 
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Alaska Classification Subject to Court Review 


T he supreme court of Alaska held 
that prison classification hear- 
ings are adjudicatory determinations 
subject to judicial review and that Alaska 
prisoners have a state constitutional right 
to rehabilitation. Richard Brandon is an 
Alaska state prisoner transferred to a 
privately run prison in Florence, Ari- 
zona, as part of an effort to reduce 
overcrowding in Alaska prisons. Two 
hundred prisoners were transferred un- 
der two categories. Brandon fell into the 
category of having more than 7 1/2 years 
of incarceration remaining. 

At a classification hearing Brandon 
argued he should not be transferred be- 
cause he received weekly visits from his 
family. If transferred he would receive 
no visits and it would negatively impact 
his rehabilitation. The hearing officer 
recommended transfer, prison superin- 
tendent Larry Kincheloe approved the 
recommendation and DOC commis- 
sioner Larry McKinistry denied 
Brandon’s appeal. Brandon then filed an 
appeal in state superior court, which dis- 


missed the appeal, holding it lacked ju- 
risdiction to review the transfer decision 
because the classification proceeding was 
not an adjudicative proceeding nor one 
that produced a record capable of review. 
The state supreme court reversed and 
remanded. 

The court noted that DOC determi- 
nations are subject to judicial review if 
“issues of constitutional magnitude are 
raised. .. Thus, it is clear that the supe- 
rior court has jurisdiction to hear an 
administrative appeal of a DOC action 
involving constitutional issues.” Admin- 
istrative appeals are appropriate for 
judicial review where there is "an alleged 
violation of fundamental constitutional 
rights in an adjudicative proceeding ca- 
pable of producing a record capable of 
review.” 

Under Article I, Section 12 of the 
Alaska state constitution, prisoners have 
a fundamental right to rehabilitation. 
Under Alaska statute 33.30.061(b) pris- 
oners can be transferred out of state only 
if the DOC commissioner determines 


that the prisoner's rehabilitation and 
treatment won’t be substantially im- 
paired. The court notes the extreme 
importance that visitation lias in prisoner 
rehabilitation and that the denial of visi- 
tation caused by the transfer would 
negatively impact Brandon’s rehabilita- 
tion. 

The court held that prison classifi- 
cation hearings are “adjudicative 
proceedings” and produce a record ad- 
equate for judicial review. The court held 
that superior courts thus have jurisdic- 
tion and remanded Brandon’s case for 
further proceedings. Readers should note 
this ruling applies solely to Alaska state 
prisoners because it is based on that 
state’s constitution. Prisoners have no 
federal constitutional right to rehabili- 
tation. The ruling contains several 
footnotes which stress the importance of 
visitation to rehabilitation, which will be 
helpful in litigation involving visiting 
issues. See: Brandon v. State Dept, of 
Corrections , 938 P.2d 1029 (Alaska 
1997). | 


No Ex Post Facto Violation in Permanent Loss of Forfeited Good Time 


T he court of appeals for the fifth 
circuit held that a Texas Board 
of Criminal Justice (TBCJ) directive 
forbidding prison officials from restor- 
ing good time credits previously lost 
did not violate the ex post facto clause. 
Since 1977 Texas law has allowed the 
director of the Texas Department of 
Criminal Justice (TDCJ) to forfeit 
goodtime credits for prisoners found 
guilty of violating prison rules. He was 
also given the discretion to restore such 
lost good time credits. In 1987 the law 
was changed to allow the TBCJ to ad- 
just its policy on restoring lost good 
time in relation to prison overcrowd- 
ing. If there was a decrease in 
overcrowding the TBCJ could direct 
the TDCJ to discontinue the restora- 
tion of lost good time credits. In 1993 
the TBCJ did just that: any previously 
lost good time that was not restored as 
of November 20, 1993, was perma- 
nently forfeited. Several prisoners who 
had lost good time before the new di- 
rective went into effect filed habeas 
corpus petitions claiming the rule 


change violated the ex post facto clause 
of the U.S. constitution. All the peti- 
tions were dismissed in the district 
courts and consolidated on appeal, 
where the appeals court affirmed dis- 
missal. 

The court discussed the applica- 
bility of the Anti-Terrorism and 
Effective Death Penalty Act (AEDPA) 
of 1996 to habeas petitions filed after 
the Act’s April 24, 1996, enactment. 
All these petitions were filed before the 
AEDPA’s enactment, thus the standard 
of review under the old 28 U.S.C. § 
2254 applied. See: Lindh v. Murphy ~ 
117 S.Ct. 2059 (1997). 

The court’s focus was whether the 
1993 directive effectively increased or 
made more burdensome the prisoners’ 
punishment. Applying Weaver v. Gra- 
ham, 450 U.S. 24, 101 S.Ct. 960(1981) 
and Lynce v. Math is\ 117 S.Ct. 891 
(1997) [ PLN , Apr. 1997] the court held 
that the 1993 directive did not violate 
the ex post facto clause. Unlike the 
laws in Weaver and Lynce the rule 
change in this case did not cancel good 


time credits already awarded or present 
a retroactive denial of an opportunity 
to earn good time. Instead, there was 
no longer a possibility that lost good 
time credits would be restored. Thus, 
any increase in punishment caused by 
the 1993 directive w^as held to be too 
speculative and attenuated to justify 
habeas relief. 

"The 1993 directive did not substan- 
tially alter the consequences attached to 
a crime already completed, and thus did 
not change the quantum of punishment 
such that it is unconstitutional.” The 
prisoners also fradr fair notice that any 
loss of good time could be permanent 
because the TDCJ had retained unfet- 
tered discretion, since 1977, to restore 
lost good time. Thus, there was no cer- 
tainty that lost good time would be 
restored. While the court doesn’t say so, 
it would appear that prison overcrowu- 
ing could easily induce the TBCJ to 
change its 1993 directive to again allow 
the restoration of lost good time credits. 
See: Hallmark v. Johnson , 118 F.3d 1073 
(5th Cir. 1997). ■ 


May 1998 


Prison Legal News 


11 



DC Women Prisoners’ Suit Settled 


I n the December 1995, June 1996 
and September 1997 issues of PLN 
we reported the saga of Womens Prisoners 
of the District of Columbia DOC v. Dis- 
trict of Columbia , which is cited in 877 
F.Supp. 634, 899 F.Supp. 659, and 93 F.3d 
910, respectively. After the district court 
granted broad injunctive relief to the class 
of women prisoners, the court of appeals 
vacated extensive portions of the remedial 
order and remanded the case back to the 
trial court for reconsideration in light of 
their opinion, including the PLRA. Fol- 
lowing the Supreme Court’s denial of 
certiorari, the parties entered into a joint 
stipulated settlement, which the trial court 
rubber-stamped. 

The settlement covered five basic ar- 
eas of concern: sexual harassment, 
obstetrical and gynecological care, pro- 
gram evaluation, environmental health, 
and fire safety. Because federal courts lack 
the authority to enforce local or state laws, 
all claims under District of Columbia law 
were voluntarily dismissed without preju- 
dice. 

With respect to the sexual harassment 
problem the settlement requires the DCDC 
to write and follow a policy prohibiting the 
sexual harassment of employees and 
women prisoners. This policy must include 
prohibitions of all unw elcomed sexual ad- 


vances and activity, invasions of women 
prisoners’ privacy without valid penologi- 
cal justification, retaliation for reporting 
complaints, breaches of confidentiality, and 
interference with investigations. It also es- 
tablishes time limitations for resolving 
complaints and requires training on this 


also a provision mandating privacy for 
women prisoners in their living, sleeping 
and shower areas. 

The obstetrical and gynecological 
settlement was limited to the prohibition 
of and restrictions on the use of restraints 
on women prisoners in labor or in the last 
trimester of pregnancy. 

Although the appeals court found that 
male and female prisoners are not “simi- 
larly situated” for equal protection 
purposes, the program evaluation settle- 
ment requires “equal and adequate” 
education and vocational programs and 
services as compared to men prisoners. It 
also mandates access to an on-site four-year 
B.A. and/or B.S. program, as well as an 
A. A. degree and precollege program. 

The environmental health provisions 
are the most comprehensive. The DCDC 
must repair or replace leaking dormitory 
roofs, eliminate the infestation of vermin, 
provide ample personal property storage 
space, replace tom and filthy mattresses 
and pillows, provide adequate 


prisoner-controlled lighting, make clean- 
ing supplies readily available, improve 
ventilation, ensure a minimum tempera- 
ture of 65°F and proper food temperatures 
and delivery times, and the promulgation 
of a written preventive maintenance sched- 
ule. This section also requires biannual 


quirements of environmental sanitation, 
maintenance and food service delivery. 

Under the fire safety settlement the 
DCDC must install and maintain fire alarm 
detection systems, a sprinkler system, and 
provide bed linens, blankets, and curtains 
made of fire retardant materials. Periodic 
fire drills must be conducted on all shifts 
and fire safety inspections must be per- 
formed at least once a year. 

After it became apparent that the court 
of appeals was more concerned with def- 
erence to the local authorities than with 
the health and wellbeing of the prisoners, 
the settlement w as probably the most prag- 
matic option. Although not an injunction, 
tlie DCDC must comply with the terms of 
the settlement or face further coercive or- 
ders from the court or the prospect of 
contempt charges. Even though no PLRA 
issues were involved, the settlement has a 
five year sunset provision. See: Women 
Prisoners of Corrections v. Dist Colum- 
bia. , 968 FSupp. 744 (DDC 1997). ■ 


topic for both staff and prisoners. There is inspections for compliance with the re- 


Deliberate Indifference Applies to Detainees 


T he court of appeals for the tenth 
circuit held that county jail of- 
ficials have a constitutional duty' to protect 
the health and wellbeing of prisoners in 
their custody. The appropriate standard 
of liability under these circumstances is 
deliberate indifference, not objective rea- 
sonableness. Under file proper standard 
the court found that the defendants were 
not deliberately indifferent, and that the 
trial court’s grant of summary judgment 
for the defendants was appropriate. The 
defendants w ere also entitled to qualified 
immunity. 

In October 1991 a prisoner in the 
Grand County (Utah) jail committed sui- 
cide. Thereafter file prisoner’s mother, 
sister and minor child filed suit in fed- 
eral court against the county, several jail 
officials and county commissioners alleg- 
ing claims under the fourth, fifth and 
fourteenth amendments. Each plaintiff 
sought $ 1 ,000,000 in compensatory dam- 
ages. 


The defendants moved for summary 
judgment on the theory that their conduct 
had not risen to the level of deliberate in- 
difference. The plaintiffs countered that 
because the prisoner was a pretrial de- 
tainee, who had yet to be brought before a 
magistrate judge to determine if there was 
probable cause for his arrest, the appro- 
priate standard should be the less stringent 
objective reasonableness criterion. The 
trial court concluded that because the cor- 
rect standard was not clearly established, 
the defendants were entitled to qualified 
immunity. The complaint was dismissed 
with prejudice. 

On appeal the plaintiffs argued that 
any mistreatment of detainees prior to 
their being taken before a magistrate for 
a probable cause hearing, must be judged 
under the fourth amendment objective 
reasonableness standard. However, the 
appeals court distinguished the two cases 
cited by the plaintiffs, rejecting this propo- 
sition. 


After noting that claims based on jail 
suicides are considered and treated the 
same as those based upon the failure of 
jail officials to provide medical care to those 
in their custody, file court gave a detailed 
analysis of four prior tenth circuit opin- 
ions involving similar claims. The court 
concluded that in the tenth circuit it is func- 
tionally immaterial that a detainee lias not 
had a probable cause hearing. The appro- 
priate standard of liability, whether 
convicted prisoner or pretrial detainee, is 
deliberate indifference. Based upon the 
record before the court the evidence was 
insufficient to show that any defendant was 
deliberately indifferent to the detainee’s 
wellbeing. The judgment was affirmed. 

With respect the defendants’ claim 
of qualified immunity the court reasoned 
that because file proper standard of liabil- 
ity was just now 7 being settled in the 
circuit, qualified immunity' was appropri- 
ate. See: Barrie v. Grand County, Utah , 
119 F.3d 862 (10th Cir. 1997). ■ 
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Louisiana DOC Defiance Rule Unconstitutional 


T he court of appeals for the fifth 
circuit held that the Louisiana 
DOC rule prohibiting "defiance” was fa- 
cially invalid to the extent that it 
proscribes prisoners from threatening 
prison employees "with legal redress dur- 
ing a confrontation situation.” The court 
also held that habeas corpus was the 
proper remedy for prisoners seeking res- 
toration of good-time forfeited through 
prison disciplinary proceedings, rather 
than 42 U.S.C. § 1983 civil rights actions. 

While confined to Camp 
Beauregard, Charles Clarke, a Louisiana 
state prisoner, was accused by Capt. 
Charles Moulard of interfering with an- 
other prisoner’s sweeping of the 
walkways. The guard gave Clarke the 
option of going to his cell or sweeping. 
Clarke chose the latter. A short time later 
the guard "accused Clarke of swinging 
his broom too high,” apparently a seri- 
ous offense in Louisiana because the 
guard informed Clarke that he would be 
infracted for his errant sweeping tech- 
nique. Clarke responded by advising the 
guard that he would file an administra- 
tive grievance over his arbitrary ways. 
This reaction resulted in Clarke being 
charged with “defiance.” He was subse- 
quently found guilty and punished with 
a loss of ten days good-time and a trans- 
fer to a higher security prison. 

After transfer Clarke filed a § 1983 
action claiming that the defiance convic- 
tion violated his right to free speech, and 
asking for restoration of the forfeited 
good-time, plus monetary damages. He 
also challenged the facial constitutional- 
ity of the "no-threats-of-legal-redress” 
portion of the rule, and sought an injunc- 
tion prohibiting its enforcement. The 
complaint was eventually amended to in- 
clude a retaliation claim for actions 
subsequent to his transfer, including sev- 
eral defiance convictions. 

Following a two-day bench trial be- 
fore a magistrate judge, the trial court 
found Clarke’s testimony more credible 
than the guard’s. She also found the rule 
prohibiting threats of legal redress to be 
facially unconstitutional. As a result, the 
magistrate ordered the restoration of 
Clarke’s good-time and the expungement 
of the incident from prison records. How- 
ever, the trial court concluded that any 
monetary damages would be inappropri- 
ate. Both parties appealed. 
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The appellate court began its analy- 
sis by noting the Supreme Court has long 
held that prisoners may not recover 
good-time credits lost in prison disciplin- 
ary proceedings by suing under § 1983. 
The sole remedy for such claims is ha- 
beas corpus, which requires the 
exhaustion of state remedies before pro- 
ceeding to federal court. 

The court also observed the Court’s 
recent decision in Edwards v. Balisok , 117 
S.Ct. 1584 (1997), explicitly applied the 
principle articulated in Heckv. Humphrey , 
512 U.S. 477 (1994), to claims involving 
prison disciplinary proceedings. Basically, 
Edwards requires reversal of the under- 
lying disciplinary conviction before a 
prisoner can pursue a damage claim un- 
der § 1983. According to the appellate 
court, if a favorable determination would 
not automatically entitle the prisoner to 
accelerated release, the proper remedy 
would be § 1983. If the outcome of the 
litigation would advance the prisoner’s re- 
lease date, the prisoner must first seek 
habeas corpus relief. 

In this case all of Clarke’s adminis- 
trative challenges to the defiance 
comiction were denied, and he neglected 
to pursue the matter in state court. The 
appeals court concluded that under these 
circumstances the magistrate judge erred 
by not analyzing Clarke’s claim under 
Heck and dismissing the complaint on 
tills point. The court vacated the judgment 
to die extent that it ordered the restora- 
tion of good-time, and directed the lower 
tribunal to dismiss this claim without 
prejudice to allow Clarke to seek habeas 
corpus relief. 

Turning to the constitutional chal- 
lenge to the defiance rule, the court noted 
that Edwards expressly authorized actions 
with respect to prison disciplinary proceed- 
ings brought under § 1983 for prospective 
relief, because such actions "will not 'nec- 
essarily imply’ the invalidity of the 
previous loss of good time credits.” As a 
threshold matter, the question of standing 
had to first be resolved. The court con- 
cluded that Clarke demonstrated "sufficient 
fear of being punished by the challenged 
portion of the rule in the future to satisfy 
the [standing] requirement.” 

Analyzing the substantive issue of the 
rule challenge, the court recognized that 
the "Supreme Court had held that 'the 
First Amendment protects a significant 


amount of verbal criticism and challenge 
directed to police officers.”’ Several ex- 
amined cases concluded that profane and 
obscene gestures directed towards cops, 
even calling an “arresting officer an 
'asshole’ was protected speech.” The 
problem confronting the court, however, 
was the application of this general policy 
to the prison context. 

Consistent with prevailing jurispru- 
dence, the court acknowledged that 
prisoners retain "only those rights that are 
not inconsistent with [their] status as 
prisoners] or with the legitimate peno- 
logical goals of the correctional system.” 
Within this framework the court analyzed 
the effects of the defiance rule under the 
four-prong test annunciated in Turner v. 
Safley , 482 U.S. 78 (1987), concluding 
"that the challenged portion of [the rule] 
does not have the 'reasonable relation- 
ship’ to the goal of prison order and 
security that the Constitution requires.” 
The magistrate judge’s determination that 
the defiance rule was unconstitutional on 
its face was affirmed. 

In contrast to the uncharacteristically 
erudite and circumspect analysis of the 
rule challenge, the court affirmed the 
magistrate judge’s determination that 
prison officials did not retaliate against 
Clarke for having sought the protection 
of the courts. This decision was based on 
the theory that the magistrate’s findings 
of fact were not, in the mind of the appel- 
late court, "clearly erroneous.” This ruling 
is indicative to the difficulty faced by pris- 
oners prosecuting retaliation claims in the 
courts. See: Clarke v. Stalder, 121 F.3d 
222 (5th Cir. 1997). ■ 
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— In the March, 1998 issue we reported 
Amatel v. Reno, where a federal court 
in the District of Columbia struck down 
a statute banning sexually explicit ma- 
terials for federal prisoners. The entire 
case cite was not published. The cite is: 
975 F. Supp. 365 (D DC 1997). 

— In the April Notes from the Editor, 
Dan Pens erroneously labeled radio 
stations WB AI and KBFA as NPR af- 
filiates and “Democracy Now” as an 
NPR program. “Democracy Now” is 
a Pacifica program and WBAI & 
KBFA are Pacifica affiliates. Our 
apologies to one and all. ■ 
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Prison Jobs and Free World Unemployment 

by Adrian Lomax 

I n May, 1996, the Fabry Glove & permitted to steal the jobs of any work- or fired in the ensuing weeks. In the 
Mitten Company opened a pro- ers outside prison walls. Michael first nine months of the prison shop’s 
duction facility in Wisconsin’s Green Sullivan, secretary of the Wisconsin operation, prisoners cut or sewed 
Bay Correctional Institution. The com- DOC, affirmed that prisoner labor 461,000 items, 
pany hired 70 prisoners as laborers, would be used solely to make products Before the prison venture began, 
later adding 30 more. The prisoners, not currently being produced in this Fabry’s outside workers earned up to 
who operate cutting and sewing ma- country. $11 an hour. Employing free workers 

chines, earn $5.25 per hour. The At the beginning of 1996, the also entails non-wage expenses like 
Department of Corrections keeps 65% Fabry company employed 205 workers health-care benefits, vacation benefits, 
of the prisoners’ wages to offset the ex- at its three Green Bay-area plants. By unemployment compensation and 
pense of imprisoning them. April, 1997, less than a year after the workers-compensation insurance pre- 

A year earlier, Wisconsin’s legis- company began hiring prisoners, miums. Fabry pays none of those 
lature had approved Republican Fabry’s outside-the-walls workforce expenses for its prisoner employees, 
governor Tommy Thompson’s plan to had fallen by 40%, to 120 employees. Democratic state senator Charles 

amend the state’s labor laws in order Fabry laid off the fabric cutters at Chvala, the senate majority leader, 
to allow private firms to set up shop its city plants in August, 1996. The fol- called the Fabry layoffs outrageous. “I 
inside the state’s prisons. Thompson lowing month, the firm issued orders challenge the governor to go to Green 
won passage of his proposal only after for prisoners to cut fabric for 50,000 Bay, stand eye to eye with those laid-off 
assuring legislators that the gloves, hats, scarves and other prod- workers who have played by the rules 
convict-labor program would not be ucts. Many other workers were laid off all their lives, and explain why he be- 


Unicor Steals Glove Business From Private Firms 

T he Genco Corporation of Ten- “We understand the desire to provide prisoners 230 to $1.15 per hour, 
nessee is among 10 private some work experience for federal pris- Unicor pays no federal taxes or 
firms that have contracts with the oners,” says Genco plant manager Ron worker benefits. 

Defense Department to manufacture Chapman, “but not if it takes away the Oddly enough, considering that 
gloves for the U.S. military. Suppliers jobs of honest, taxpaying workers and the Bureau of Prisons exists to pun- 
of military gloves are not a happy lot businesses.” ish lawbreakers, Unicor ’s entry into 

these days, though. Complaining Jay Mazur, president of UNITE, the the military-glove market was itself 
loudly of unfair competition, the 10 union representing workers at three of accomplished illegally, according to 
glovemakers have banded together to the private suppliers of military gloves, the FGCC. Coalition lawyers say 
form the Federal Glove Contractors also opposes Unicor’s practices. “The Unicor began making gloves for the 
Coalition. government is taking jobs away from tax- Defense Department without the re- 

The manufacturer that FGCC at- payers who are hard-working Americans quired authorization from the Federal 
tomeys accuse of dirty tricks is not a and giving them to prisoners,” Mazur Prison Industries Board, 
foreign company. Instead, it is an told a reporter. “They say this is to train In order to protect the future of 
agency of the federal government. convicts for future work. But the irony is private military-glove suppliers, the 
lit order to combat idleness that ifthe government keeps taking work FGCC is appealing to the Clinton 
among its burgeoning prisoner popu- out of the factories and into the prisons, administration to scale back 
lation, the U.S. Bureau of Prisons sets they will totally dry up the remaining Unicor’s sales to the Defense De- 
up factories inside its institutions and glove industry in the U. S.” partment. Glovemakers argue that 

hires prisoners as laborers to manu- The FGCC charges that Unicor en- failure to act will result in the fed- 
facture products the BOP then sells, joys huge advantages, making it eral government putting private 
Unicor, the name given to the impossible for private firms to compete, companies out of business. “Unlike 
prison-industry program, sells more As an example, Unicor is not even re- private industry, prisons don’t pay 
than $10 milli on worth of gloves to quired to negotiate for contracts with taxes, don’t pay much in wages-and 
the Defense Department annually. government agencies. Federal law grants they don’t even have to compete for 
Unicor is presently trying to ex- Unicor the right to preempt government the business,” says Genco’s Ron 
pand its military-glove sales to $14 contracts with private companies and Chapman. “They have contracts set 
million peryear, 30%ofthe total mar- unilaterally take over federal procure- aside for them.” 
ket. If the prison-labor agency ment orders. 

succeeds in that effort, Genco Corp. Unicor is also exempt from Sources: The Washington Post, The 
may be forced to lay off 150 workers, minimum-wage laws. The agency pays Tennessean ■ 
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lieves inmates should have their jobs,” 
Chvala said. “Law-abiding citizens — 
working Wisconsin citizens — are be- 
ing forced into competition with prison 
inmates for jobs, and this is indefen- 
sible.” 

Company president John Fabry 
said the layoffs were unrelated to his 
firm’s employment of prisoners. He 
explained that the company had been 
planning layoffs since 1995. If the op- 
portunity to hire prisoners had not 
materialized, Fabry claimed, the com- 
pany would likely have moved 
production facilities to Asia. 

The DOC supports Fabry’s asser- 
tion that the layoffs occurred 
independently of the convict-labor 
deal. “With the information we have 
at this point in time, displacement [of 
Fabry workers with prisoners] did not 
occur,” DOC secretary Sullivan said. 
“To stay viable, Fabry did reduce some 
operations, but I am unaware of any 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 

Bounds. 1998 Edition, 314 
pages, 1 3 page Table of Content with 
over 440 quick reference topics with 
favorable supporting federal case law. 
“The Manual for Lawyers and Post- 
Conviction Litigants for Prevailing 
on Ineffective Assistance of Counsel 
Claims, and Methods of Establishing 
'Cause’ for Procedural Default.” Top- 
ics: Preparing for Post-Conviction 
Relief; Ineffective Assistance of 
Counsel; Conflict of Interest; The 
Right to Counsel Procedural Default; 
Cause and Prejudice; Actual Inno- 
cence: Fundamental Miscarriage of 
Justice; Factual Innocence; Legal In- 
nocence; The “Ends of Justice”; Nov- 
elty Issues of Law; Intervening 
Change in Law; Retroactive Appli- 
cation of the Law; and much more! 

Regular price $69.95 plus $5.00 ship- 
ping and handling (inmate dis- 
counted price $49.95 plus $5.00 ship- 
ping and handling). Send check or 
money order to: Zone DT Publish- 
ing, P.O. Box 1462, Allen, Texas 
75013-0024. 

TX residents please add 8.25% sales tax. 


displacements resulting from the agree- 
ment with us.” 

John Matthews, governor 
Thompson’s chief of staff, agrees. “The 
marketplace was forcing him to find a 
different place to produce these prod- 
ucts,” Matthews told a reporter. “It 
came down to a choice between the 
Pacific Rim and the prison.” 

Senator Chvala took issue with 
these denials. “There can be no mis- 
taking the connection between Fabry’s 
downsizing and their use of prison la- 
bor,” Chvala wrote in a letter to 
Sullivan. Chvala called on the DOC 
chief to cancel the Fabry contract “be- 
fore more honest, law-abiding working 
people lose their jobs.” 

Federal law mandates that private 
companies hiring prisoners must not 
displace outside workers. The U.S. De- 
partment of Justice is investigating the 
Fabry ordeal, but the law is unclear. 
The term “displacement” is not defined 
and the statute has not yet been tested 
in court. 

Job loss was not the only change 
that awaited Fabry workers after the 
company shifted production to the 
prison shop. Four months after it be- 
gan hiring prisoners, Fabry slashed the 
w ages of its remaining free employees 
up to $5.50 an hour. “If you want to 
work for wliat the prisoners make,” 
said Penny Vande Voort, a former 
sewing-machine operator w ho quit fol- 
lowing the pay reduction, “go ahead 
and work for John Fabry.” 

The phenomenon of people outside 
prison walls being thrown out of their 
jobs by companies employing convicts 
is not confined to Wisconsin. A replay 
of the Fabry affair occurred in Texas, 
where U.S. Technologies sold its - elec- 
tronics plant in Austin and laid off 150 
workers; 45 days later, the company’s 
owners opened a facility using convict 
labor in a Texas prison. 

Nationwide, more than 100 private 
firms have reached convict-for-hire 
agreements with 29 states. Microsoft, 
IBM, Victoria’s Secret and TWA are 
among the companies that have ex- 
ploited prisoner labor. 

Sources: Wisconsin State Journal, Mil- 
waukee Journal Sentinel , Green Bay 
Press Gazette, U.S. News & World Re- 
port B 


Union Reverses Position 
on Private Prisons 

L ast May, when a bill was intro- 
duced in the Tennessee legisla- 
ture to privatize the state’s entire 
corrections system, the private prison in- 
dustry achieved a major coup by winning 
the support of the American Federation 
of State, County and Municipal Employ- 
ees, a 1.3 million-member union that 
agreed to represent former state prison 
workers retained under private contract. 
CCA, the prison contractor behind the 
proposed legislation, boasted about its “la- 
bor friendly” relationship with the 
AFSCME. Now, however, CCA will have 
to find something else to brag about. 

In October 1997, the president of 
the AFSCME, Gerald W. McEntee, 
stated in a bluntly worded letter to state 
lawmakers that the union will not rep- 
resent private prison employees in 
Tennessee or anywhere else. McEntee 
indicated that the AFSCME’s 
about-face on the privatization issue was 
due to concerns that correctional offic- 
ers cannot maintain their professional 
image in private, for-profit prisons. He 
also cited the widely-publicized video- 
taped beating of prisoners at the 
privately-managed Brazoria County Jail 
as an example of the “stark” differences 
between public and private correctional 
facilities. “In the end,” said McEntee, 
“we were not able to reconcile private 
prisons with our determination to up- 
hold the professionalism of the 
correctional officer career.” CCA took 
exception to McEntee’s remarks and 
questioned the union’s motives for with- 
drawing its support. 

State Senator Jim Kyle, chairman of 
a committee reviewing the proposed 
privatization legislation, noted that the 
AFSCME’s reversal does not mean that 
prison employees would not have union 
representation. But the Tennessee State 
Employees Association, which repre- 
sents more than half of the state’s prison 
workers, has strongly opposed GCA’s 
privatization bid. According to TSEA 
executive director Linda McCarty, “Un- 
der privatization, all the savings that 
would be generated would go into the 
pockets of the privateers.” 

Source ; The Tennessean £ 
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New Jersey Mental Health Class Action 
Gains Momentum 


A federal district court in New 
ersey has upheld the claims of 
a statewide class of mentally ill pris- 
oners against defendants’ motions to 
dismiss and for summary judgment. 
The defendants are: officials of the 
New Jersey Department of Corrections; 
Correctional Medical Services, Inc. 
(“CMS”), a private corporation provid- 
ing prison health care; and 
Correctional Behavioral Solutions of 
New Jersey, Inc. (“CBS”), a private 
corporation providing prisoner mental 
health services under a subcontract 
with CMS. The prisoners allege in 
their complaint that they receive con- 
stitutionally inadequate mental health 
care, and that they are disciplined for 
acting out the symptoms of their poorly 
treated mental illnesses, in violation of 
their right to due process. The prison- 
ers also allege that the defendants have 
failed to reasonably accommodate their 
mental disabilities as required by the 
Americans with Disabilities Act 
(“ADA”), and that CMS and CBS have 
violated the terms of their privatization 
contracts with each other and the State. 
See DM., et al. v. Fauver, et al., Civ, 
No. 96-1840 (AET) (Nov. 10, 1997 
D.N.J.). 

The case began with the com- 
plaints of individual prisoners received 
by the Inmate Advocacy Law Clinic of 
Seton Hall Law School. Prisoners with 
serious mental illnesses were being 
harshly disciplined for lack of hygiene, 
disobedience, attempting suicide, and 
other behavior linked to mental illness. 
Instead of receiving treatment, these 
prisoners were deprived of commuta- 
tion time and sentenced to years of 
administrative segregation. Further in- 
vestigation revealed the systemic 
nature of the problem. Two private law 
firms have joined the Seton Hall Clinic 
to represent the class of thousands of 
mentally ill prisoners on a pro bono 
basis. 

Plaintiffs won the first major battle 
in this suit when both the federal Mag- 
istrate Judge and the District Court 
denied the dispositive motions of the 


by Steve Vaccaro 

State and its corporate co-defendants. 
The Court rejected the arguments of the 
contractor, CMS, that the prisoners 
were not the intended beneficiaries of 
its contract with the State, and that in 
any event CMS could not be held re- 
sponsible for inadequate mental health 
care because it had subcontracted away 
its responsibility to yet another corpo- 
ration, CBS. Noting that “numerous 
courts have permitted plaintiff prison- 
ers to pursue third-party beneficiary 
claims against prison service provid- 
ers,” the court held that the prisoners 
could proceed to discovery on the 
“fact-intensive” issue of whether the 
State and CMS had intended the pris- 
oners to benefit from the privatization 
contract. Id at 9-10. 

The court also held that CMS and 
its subcontractor, CBS, were both po- 
tentially “public entities” which could 
be held liable under the ADA and the 
Rehabilitation Act, and that plaintiffs 
had adequately pled the prison corpo- 
rations’ role as state actors and policy 
makers in support of their Eighth 
Amendment claims. Finally, the Dis- 
trict Court agreed with the plaintiffs 
that the Prison Litigation Reform Act 
(“PLRA”) did not narrow their Eighth 
Amendment rights, but only affected 
plaintiffs’ available remedies once a 
violation of those rights had been 
found. The PLRA therefore provided 
no support for defendants’ motions to 
dismiss and for summary judgment 

Plaintiffs have begun intensive 
discovery against the New Jersey De- 
partment of Corrections and its 
corporate co-defendants. Plaintiffs' 
counsel have reviewed scores of pris- 
oners’ medical and disciplinary 
records, and have conducted two 
rounds of on-site inspections in New 
Jersey’s Administrative Close Supers 
vision Units. Depositions of prison 
officials will soon be scheduled. 

Defendants appear determined in 
their opposition to the prisoners’ cen- 
tral demand — that mental health 
status be considered in all prison dis- 
ciplinary proceedings involving class 


members. At a recent case manage- 
ment conference, counsel for the 
Department of Corrections stressed to 
Chief Judge Thompson that the pris- 
oners’ claims would require a lengthy 
trial. “Yes,” the Judge reportedly re- 
plied — “but an interesting one.” The 
court set a preliminary trial date of 
January 5, 1999. 

Class counsel are seeking informa- 
tion from New Jersey state prisoners 
whose mental health needs are not be- 
ing met or appropriately considered in 
the context of prison disciplinary pro- 
ceedings. Correspondence should be 
directed to Steve Vaccaro, Debevoise 
& Plimpton, 875 Third Avenue. New 
York. New York 10022. ■ 
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Fact Finding Required in Disciplinary Suits 


I n two separate rulings federal dis- 
trict courts in New York held that 
prisoners litigating disciplinary due 
process cases must be given an oppor- 
tunity to develop a factual record to 
support their claims before the court 
rules on a motion to dismiss or for sum- 
mary judgment. 

Carlos Cespedes, a New York state 
prisoner, filed suit seeking money dam- 
ages from a disciplinary hearing that 
resulted in lost good time credits and 
time spent in disciplinary segregation, 
after a state court had vacated the dis- 
ciplinary finding. In Cespedes v. 
Coughlin , 956 F. Supp. 454 (SD NY 
1997) the court dismissed his lawsuit 
pursuant to Sandin v. Connor , 515 U.S. 
472, 115 S.Ct. 2293 (1995) [PLN, Aug. 
1995], holding that Cespedes had no 
federal due process right not to be 
placed in segregation. Cespedes ap- 
pealed. 

In the meantime, the second cir- 
cuit issued rulings in Miller v. Selsky , 
111 F.3d 7 (2nd Cir. 1997) and Brooks 
v. Difasf 112 F. 3d 46 (2nd Cir. 1997) 
[PIN, Sep. 1997] holding that Sandin 
did not imply that disciplinary 1 segre- 
gation, by itself, could never violate due 
process. Based on these rulings 


Cespedes withdrew his appeal and the 
parties filed a joint Fed.R.Civ.P. 60 
motion asking the district court to re- 
consider its dismissal of the case. The 
court granted the motion because it had 
not allowed Cespedes to conduct discov- 
ery to develop the factual record to 
support his section 1983 claim based on 
his SHU confinement. See: Cespedes v. 
Coughlin , 969 F. Supp. 254 (SD NY 
1997). 

Louis Gonzalez, another New York 
state prisoner, filed suit under section 
1983 seeking money damages after a 
state court vacated a disciplinary infrac- 
tion finding his due process rights had 
been violated at a disciplinary hearing. 
Gonzalez sought damages for a total of 
268 days spent in segregation. The de- 
fendants filed a motion to dismiss, 
arguing that New York prisoners have 
no due process right to remain free of 
disciplinary segregation. The court re- 
lied on Miller, Brooks and Sea ley v. 
Giltner, 116 F.3d 47 (2nd Cir. 1997) to 
deny the motion. “The issue whether 
plaintiff’s confinement imposed an 
‘atypical and significant hardship’ un- 
der Sandin is a factual one, 
inappropriate for determination on a 
motion to dismiss a complaint.” 


The court rejected the defendants’ 
argument that Sandin overruled prior 
second circuit cases finding New York 
state prisoners had a due process lib- 
erty interest in remaining free from 
disciplinary segregation. See: 
McCann v. Coughlin , 698 F.2d 112 
(2nd Cir. 1983); Sherv. Coughlin, 739 
F.2d 652 (2nd Cir. 1984); Walker v. 
Bates , 23 F.3d 652 (2nd Cir. 1994) 
and Benitez v. Wolff \ 985 F.2d 662 
(2nd Cir. 1993), Instead, the court 
held that the rules by themselves no 
longer create a liberty interest. After 
Sandin there must also be a signifi- 
cant and atypical deprivation. Because 
Sandin did not overrule Wolff v. 
McDonnell , 418 U.S. 539, 94 S.Ct. 
2963 (1974) the court held that “fed- 
eral cases finding under Wolff that 
New York state regulations granted a 
protected liberty interest to inmates 
are still good law.” 

The court also denied the defen- 
dants’ motion to transfer the case to 
another district in New York, holding 
they had not shown why transfer was 
necessary for the convenience of the 
defense’s witnesses. See: Gonzalez v. 
Coughlin , 969 F. Supp. 256 (SD NY 
1997). ■ 
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$60,000 Judgment Against Florida DOC Reinstated 

by James Quigley 


A Florida appellate court re- 
versed a trial court order set- 
ting aside a jury verdict against the 
Florida Department of Corrections 
(DOC) and granting the DOC a new 
trial. The court directed the lower tri- 
bunal to reinstate the jury award of 
$60,000 in favor of the prisoner. 

Twice during the 1970’s, Terry 
Heckford injured his left knee playing 
sports. After surgery and physical therapy, 
Heckford recovered to a limited extent. 
In 1986 he injured his other knee in an 
auto accident. Later that summer 
Heckford entered the state prison system 
through the DOC Reception and Medi- 
cal Center, where he was examined by an 
orthopedist, who recommended surgery. 
The DOC issued Heckford a cane and a 
lower bunk pass to accommodate his dis- 
ability. The surgery was performed in 
December, and followed by physical ther- 
apy. The surgeon issued Heckford special 
knee braces for both knees with directions 
to wear them for a year to eighteen 
months. 

In March or April 1987, Heckford 
was transferred to a regular prison, where 
he was permitted to continue wearing his 
leg braces. However, in July he was trans- 
ferred to the newly opened Martin 
Correctional Institution (Martin), where 
his leg braces were confiscated by the 
guards during the routine entry search. 
Shortly thereafter, a Martin staff physi- 
cian advised Heckford that he would not 
be allowed to possess the braces at Mar- 
tin because the lateral stabilization bars 
were metal, posing a threat to security. 
The -hysician did, however, provide 
Heckford with a cane and a lower bunk 
pass. 

Despite the issuance of the lower 
bunk pass, and Heckford’s obvious im- 
pairment, the Martin security department 
assigned him to an upper bunk on a sec- 
ond floor. After Heckford’s requests to be 
assigned to a lower bunk on a ground floor 
were all denied, he was infracted and 
tossed into the confinement unit for re- 
fusing to climb the stairs or use an upper 
bunk. Even after his release from the hole, 
Heckford was again assigned to an upper 
bunk on a second floor. 

Although prison authorities have a 
clearly established constitutional duty to 


accommodate the serious medical needs 
of prisoners, Florida operates on the prin- 
ciple that security needs trump all, and 
security’s overriding concern is adminis- 
trative convenience, not prisoners’ 
wellbeing. Since it is much simpler to 
assign bodies to bunks without regard to 
physical disabilities or other potential 
conflicts, that is the bunk assignment cri- 
teria Martin elected to implement. In 
Heckford’s case, however, it soon became 
evident that his bunk assignments were 
ultimately malicious or vindictive. 

As Heckford’s knees began to notice- 
ably deteriorate as a result of his bunk 
assignment and lack of knee braces, 
Heckford requested asylum in protective 
custody. Even then he was assigned to an 
upper bunk in the PC unit. After two falls 
from the top rack and a medical emer- 
gency, Heckford was returned to the 
Reception and Medical Center in Novem- 
ber. A month later he underwent surgery 
once again in an effort to repair the dam- 
age the Martin sadists had inflicted on 
his knees, but the injury was permanent. 

In November 1988, Heckford filed 
suit against the DOC alleging that the 
DOC personnel at Martin were both neg- 
ligent and deliberately indifferent to his 
medical needs. In 1996 a jury trial was 
finally held before Leon County Circuit 
Court judge F.E. Steinmeyer III, a notori- 
ous foe of prisoners. Steinmeyer ’s record 
on prisoner litigation has been character- 
ized by boilerplate, two-sentence orders 
of dismissal, usually prepared by DOC at- 
torneys or assistant attorneys general. 

After the jury found in Heckford' s fa- 
vor and awarded him $60,000 in 
damages, the DOC moved for a directed 
verdict. Steinmeyer responded by setting 
aside the jury’s verdict and granting the 
DOC a new trial. His decision was ap- 
parently based upon his second thoughts 
over a medical report that he allowed into 
evidence over the DOC’s objection. How- 
ever, as the appeals court noted, the 
boilerplate “order does not indicate what 
persuaded the trial court to find admis- 
sion of Dr. Ferrer’s report constituted error 
that would require a new trial.” The ap- 
pellate court concluded that the DOC 
failed to prove the report was not trust- 
worthy, and the trial court’s initial ruling 
on the matter was correct. The jury ver- 
dict was reinstated. 


Ironically, in spite of this decision, 
or perhaps because of it, the DOC has re- 
cently implemented a policy designed to 
severely restrict the issuance of bottom 
bunk pass to prisoners. According to DOC 
physician Stanley M. Dratler, to qualify 
for a lower bunk pass under the current 
criteria, a prisoner must be missing a limb. 
Obviously, Heckford no longer qualifies. 
See: Heckford v. Florida Dept, of Cor- 
rections , 699 So.2d 247 (Fla. App. 1 Dist. 
1997). ■ 

Prison Phones Discussed 

A s more and more prison sys- 
;ems use automated phone sys- 
tems that automatically record and 
monitor conversations there are in- 
creased questions about the legality of 
such systems. This ruling arose from an 
indirect challenge to the Massachusetts 
Inmate Telephone System (MITS). The 
MITS requires prisoners to obtain a per- 
sonal identification number to call 15 
pre-approved numbers where the calls 
are recorded and monitored. [PLN, Nov. 
1994] 

William Gilday is a Massachussets 
state prisoner. In 1984 he settled a law- 
suit against the MA DOC over the 
censorship of his mail and the intercep- 
tion of his phone calls. The settlement 
enjoined the MA DOC from intercept- 
ing any wire communications to or from 
Gilday. When the MITS was imple- 
mented in 1993, Gilday filed a motion 
to hold the DOC in contempt for violat- 
ing the terms of the permanent 
injunction. The district court entered 
summary judgment in favor of the de- 
fendants and dismissed the case. 

The court of appeals for the first cir- 
cuit affirmed. The ruling gives an 
extensive discussion to the interpretation 
and enforcement of injunctions and the 
doctrine of collateral estoppel. What 
makes this ruling newsworthy, however, 
are its numerous case citations with re- 
gards to prisoners’ use of telephones, 
recording of prison phone calls, etc. 
Anyone interested in an overv iew of the 
law on this issue will find the ruling 
worth reading. See: Gilday v. DuBois , 
124 F.3d 277 (1st Cir. 1997). ■ 
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No Federal Remedy for False Disciplinary Charges 


T he court of appeals for the sev 
enth circuit held that a prisoner 
who is falsely accused of misconduct and 
punished for no apparent reason has no 
legal recourse in federal court if the only 
punishment imposed involves 15 days of 
segregation. In the June, 1996, issue of 
PIN we reported Leslie v. Doyle , 896 F. 
Supp. 771 (N D IL 1995) where the dis- 
trict court held the constitution provides 
no protection to prisoners falsely accused 
of misconduct. The court of appeals af- 
firmed. 

Keith Leslie, an Illinois state pris- 
oner, was infracted for disobeying a 
guard’s order, making a dangerous dis- 
turbance, assault and insolence. At a 
disciplinary hearing Leslie was found 
guilty and sentenced to 15 days in seg- 
regation and had his good time grade 
reduced for a month. Leslie appealed 
and included statements from three 
guards who were present during the 
alleged incident and they attested that 
Leslie had violated no prison rules. The 
review board found the charges to be 
baseless, expunged the infraction from 
Leslie’s record, restored his good time 
grade and paid him $5. 10 for the prison 


wages he lost while in segregation. 
Leslie filed suit claiming that his con- 
stitutional rights were violated by 
William Doyle, the guard who made the 
false accusation and placed him in seg- 
regation. The district court dismissed 
the claims for failing to state a claim 
under Fed.R. Civ.P. 1 2(b)(6) and on sum- 
mary judgment. 

The appeals court began its ruing 
with the observation that “This case 
raises disturbing questions about the na- 
ture and extent of constitutional rights 
that protect state prisoners from the ar- 
bitrary and arguably lawless acts of state 
prison officials." Even more disturbing 
was the court’s answer to these questions. 

In quick succession the court disposed 
of Leslie’s arguments that he was entitled 
to relief under the fourth, eighth and four- 
teenth amendments. The court held it does 
not violate the eighth amendment’s ban 
on cruel and unusual punishment to pun- 
ish prisoners “for absolutely no reason at 
all.” While there is a principle of propor- 
tionality under the eighth amendment, it 
requires that the punishment be “suffi- 
ciently serious.” The court held that 15 
days in segregation is “a kind of slap on 


the wrist that does not lead to a cogni- 
zable eighth amendment claim.” 

The court held that Sandin v. Connor , 
115 S.Ct. 2293 (1995) precluded Leslie’s 
fourth and fourteenth amendment claims 
because he had no liberty interest in re- 
maining free from segregation. “We do 
not say that Leslie suffered no wrong, at 
least in the light in which we must view 
the facts. It is wrong for an official of the 
state to exercise force against a citizen 
subject only to his mood or whim, whether 
that citizen is free or imprisoned, not ev- 
ery wrong committed under color of law, 
however, is offered redress by the consti- 
tution; and the wrong allegedly dealt to 
Leslie was not so grave as to provoke its 
intervention.” The utility of rights with- 
out remedies was not discussed. 

In a footnote the court observ ed that 
retaliation for exercising constitutional 
rights is still actionable regardless of the 
harm suffered because retaliation cases are 
held to a different standard. That, however, 
did not apply in this case because Leslie 
was not retaliated against for exercising 
constitutional rights. He was punished “for 
no reason at all.” See: Leslie v. Doyle , 125 
F.3d 1132 (7th Cir. 1997). g 


Jury Verdict Affirmed in Arkansas Prisoner Attack 


T he court of appeals for the 
eighth circuit affirmed a jury 
verdict that found a prison guard liable 
for failing to protect two prisoners from 
attack by another prisoner. Arkansas 
state prisoners Lonell Newman and 
Hoseia Chestnut were both attacked by 
a prisoner named Johnson who, armed 
with a knife, cut both of them. At the 
time of the attack Johnson was on Dis- 
ciplinary 7 Court Review (DCR) status, 
which required that he remain locked in 
his cell unless handcuffed and escorted 
by guards. Chestnut and Newman were 
in the general population when they were 
attacked. 

Chestnut and Newman filed suit 
against prison guard Levi Holmes, 
claiming he was deliberately indifferent 
to their eighth amendment rights by al- 
lowing Johnson to leave his cell and 
attack them. The case went to trial and 
the jury ruled in favor of the plaintiffs, 
awarding them $500 each in damages. 
Holmes appealed and the court of ap- 
peals affirmed the verdict. 


At trial a prison lieutenant testified 
that he had investigated the incident and 
concluded that Johnson most likely es- 
caped from his cell because Holmes 
inadvertently opened the cell door by hit- 
ting an override button which opens 17 
cell doors at once. The jury found that 
Johnson escaped because Holmes some- 
how opened his cell door. Holmes 
claimed the evidence did not support the 
jury’s verdict. 

In Farmer v. Brennan , 511 U S. 825, 
114 S.Ct. 1970 (1994 )[PLN, July, 1994] 
the supreme court held that prison offi- 
cials can be held liable under the eighth 
amendment if they are deliberately in- 
different to the need to protect a prisoner 
from a substantial risk of serious harm 
from other prisoners. Holmes claimed 
there was no evidence to show that 
Johnson was a risk to the plaintiffs’ 
safety. The appeals court rejected this 
argument by noting that prison officials 
isolate all DCR prisoners because they 
are a potential danger to others. “No 
doubt some prison rule violations sug- 


gest a greater propensity toward violence 
than others. But when prison adminis- 
trators conclude that all inmates charged 
with rule violations should be isolated 
as dangerous, it would encroach upon the 
administrators’ greater knowledge of 
prison conditions for us to hold as a 
matter of law that release of such inmates 
to the general prison population does not 
create a substantial risk that they will 
attack others.” 

The court held that the jury prop- 
erly concluded Holmes was deliberately 
indifferent to the plaintiffs’ safety. The 
“unexplained holes in the defense may 
well have persuaded the jurors that the 
defense had not been candid with them. 
On balance, we conclude that the circum- 
stantial evidence of deliberate 
indifference is sufficient to require that 
the jury verdict be upheld.” The court 
did not indicate if the plaintiffs were 
awarded attorney fees in addition to their 
damage award. See: Newman v. Holmes , 
122 F.3d 650 (8th Cir. 1997). ■ 
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Florida Finally Learns the Meaning of Ex Post Facto 


I n a one paragraph memorandum 
opinion the Supreme Court of 
Florida held that the retroactive cancel- 
lation of provisional credits, previously 
awarded pursuant to statute, violates the 
ex post facto restrictions of the state and 
federal constitutions. 

As a result of a population cap im- 
posed on the Florida DOC by a federal 
court, the state enacted a law that autho- 
rized the across-the-board award of up 
to 60 days gain-time to all state prison- 
ers earning regular “incentive” 
gain-time, whenever the prison system 
population reached 97.5% of its lawful 
rated capacity. Effective January 1, 1990, 
the statute was amended to exclude pris- 
oners convicted of murder from 
eligibility. A 1992 attorney general’s 
opinion authorized the retroactive revo- 
cation of all previously awarded 
provisional credits to the affected class. 

In 1994 a prisoner filed a petition 
for writ of habeas corpus with the 


Florida Supreme Court seeking credit 
for 420 days of canceled provisional 
credits. Two months later the petition 
was denied without opinion. In a memo- 
randum opinion the U S. Supreme 
Court vacated the decision and re- 
manded the case back to Florida for 
reconsideration in light of California 
Dept, of Corrections v. Morales , 514 
U.S. 499 (1995). See : Calamia v. 
Singletary , 115 S.Ct. 1995 (1995). 

Ignoring the intent of the remand, 
a 4-3 majority of the Florida Supreme 
Court analyzed the claim under four of 
its previous holdings involving similar 
claims, finding solace in the fact that 
the U.S. Supreme Court denied certio- 
rari in one. Relying on the same 
rationale, and “a number of other cases” 
in which Florida federal courts reasoned 
likewise, the court concluded that the 
cancellation of provisional credits does 
not run afoul of ex post facto proscrip- 
tions. In a telling comment the court 


cautioned a holding to the contrary 
“would provide an unwarranted wind- 
fall to thousands of prisoners.” See , 
Calamia v. Singletary , 686 So.2d 1337 
(Fla. S.Ct. 1996). 

Two months to the day after the 
court reaffirmed the retroactive cancel- 
lation of provisional credits, the U.S. 
Supreme Court unanimously ruled oth- 
erwise. In Lynce v. Mathis , 117 S.Ct. 
981 (1997) the Court concluded that 
the 1992 action canceling Florida’s 
provisional release credits violates the 
ex post facto clause of the federal con- 
stitution. Shortly thereafter, the Court 
once again vacated Calamia and re- 
manded the case for reconsideration in 
light of Lynce . See: Calamia v. 
Singletary, 117 S.Ct 1309 (1997). Fi- 
nally, it appears Florida has learned the 
meaning of ex post facto. Calamia’s 
provisional credits were restored. See: 
Calamia v Singletary 694 So. 2d 733 
(Fla. S.Ct. 1997). ■' 


Fact Dispute Bars Qualified Immunity Appeal 


T he court of appeals for the fifth 
circuit held that it lacked ju- 
risdiction to hear an interlocutory 
appeal on the denial of qualified im- 
munity to prison officials where the 
lower court denied qualified immunity 
due to disputed facts. Two Louisiana 
state prisoners sued Kirt Guerin, a 
drill instructor, who locked them in a 
small supply closet with 18 other pris- 
oners for three hours. Guerin also 
placed a towel beneath the door to cut 
off ventilation, causing the plaintiffs 
to feel sick and nauseated. Guerin did 
not allow the prisoners to use the bath- 
room, causing one of the plaintiffs to 
defecate on himself 

Guerin filed a motion for sum- 
mary judgement claiming he was 
entitled to qualified immunity from 
suit. The district court denied the 
motion for summary judgment, hold- 
ing genuine issues of fact were in 
dispute and the record before it was 
not sufficiently developed to make an 
immunity ruling. Guerin filed an in- 
terlocutory appeal. 

The court of appeals noted that 
the supreme court has held that civil 
rights defendants cannot file inter- 


locutory appeals of denials of quali- 
fied immunity if the district court 
determines there is a genuine issue of 
fact for trial. See: Johnson v. Jones , 
515 U.S. 304, 115 S.Ct. 2151 
(1995)[P£A r , Sep. 1995] and Behrens 
v. Pelletier , 116 S.Ct. 834 (1996). 
“Thus, orders denying qualified im- 
munity are immediately appealable 
only if they are predicated on conclu- 
sions of law, and not if a genuine issue 
of material fact precludes summary 
judgment on the question of qualified 
immunity. Stated another way, we 
have jurisdiction over law ; based de- 
nials of qualified immunity, but do not 
have jurisdiction over a genuine is- 
sue of fact based denial of qualified 
immunity.” 

Applying that standard, the court 
dismissed the appeal, “...this case fits 
squarely within that class of 
unappealable, fact based qualified im- 
munity orders contemplated by 
Johnson . Indeed, it is difficult to con- 
ceive of a qualified immunity order 
less suited for immediate interlocutory 
appeal.” See: Naylor v. State of Loui- 
siana, DOC , 123 F.3d 855 (5th Cir. 
1997). ■ 
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Delay of Dental Service Violates 8th Amendment 


T he court of appeals for the 
eighth circuit held that a dis- 
trict court erred when it dismissed a 
prisoner’s suit over delays in dental care. 
The appeals court also held that untimely 
service of the suit by the marshalls ser- 
vice was not a basis for dismissal and 
that genuine issues of fact precluded 
summary judgment. 

Edward Moore, a Missouri state 
prisoner, repeatedly sought dental care 
for a toothache from Correctional Medi- 
cal Services (CMS), a private company 
with whom the Missouri DOC had con- 
tracted out its medical services. After 
six months of futile attempts to secure 
medical care, Moore filed suit claim- 
ing violation of his eighth amendment 
rights. Eventually Moore received treat- 
ment by having his, by now, badly 
infected tooth removed. The district 
court granted summary judgment to the 
defendants. The court of appeals af- 
firmed in part, reversed in part and 
remanded for further proceedings. 

The court held that the district 
court erred when it dismissed several 
defendants under Fed.R.Civ.P. 4(m), 
claiming Moore had failed to complete 


waiver of service forms. The appeals 
court noted that 28 U.S.C. § 1915(d) 
requires that officers of the court, i.e., 
the marshalls service, issue and serve 
all process in in forma pauperis cases. 
Moore’s complaint listed all the defen- 
dants and their addresses. “Accord- 
ingly, Moore’s cause of action against 
these defendants cannot be dismissed 
for failure to complete waiver of ser- 
vice forms because an inmate such as 
Moore, proceeding in forma pauperis, 
is not required to do so. Waiver of ser- 
vice is the responsibility of the United 
States Marshall in these settings.” 

Noting that it took Moore from 
April to December, 1994, to obtain ad- 
equate treatment for a toothache, the 
court dryly observed “something ap- 
pears wrong with the dental care 
system.” 

The court held that the lower court 
erred when it granted summary judgment 
to several defendants because Moore pro- 
duced evidence that these defendants 
knew of his serious medical needs but 
refused to provide treatment and later 
denied knowing that Moore needed den- 
tal care. 


The court reversed dismissal of the 
claims against CMS, which claimed it 
had not received Moore’s requests for 
medical care. The court held that Moore 
had presented sufficient evidence to re- 
quire resolution by a jury that CMS had 
a practice or policy of destroying or ig- 
noring requests for medical care from 
prisoners. “In fact, Moore only received 
dental care for his infected tooth after 
he complained to a prison guard and filed 
this lawsuit. It is appropriate for a jury, 
not the courts, to determine whether 
CMS had a custom or procedure of mis- 
placing, ignoring or destroying MSRs 
[Medical Services Request] with result- 
ing harm to the inmate.” 

The court held that the district court’s 
alternative basis for dismissal, that destruc- 
tion of MSRs with injuries resulting from 
that practice, did not state a claim, was 
error. The appeals court held that a jury 
could properly find CMS liable for Moore’s 
injuries if it found CMS routinely destroyed 
MSRs. The court affirmed several proce- 
dural rulings by the lower court and 
remanded the case for further proceedings 
andatrial. See: Moore v. Jackson, 123F.3d 
1082 (8th Cir. 1997). ■ 


Florida Prisoners Have Right To Present Evidence At Disciplinary Hearings 


Florida state appellate court 
eld that a denial by prison 
authorities of an opportunity for a pris- 
oner to present exculpatory' evidence at a 
prison disciplinary' hearing states a claim 
for a denial of due process. The court re- 
jected the Florida DOC ’s alternate theory' 
of culpability approach to review. 

A Florida state prisoner was charged 
in a prison disciplinary action with hav- 
ing violated the prison’s barber shop rule 
by shaving his head. At a disciplinary 
hearing the prisoner was denied the abil- 
ity to present unspecified exculpatory 
evidence that he did not violate the rule. 
The basis for the denial was that the evi- 
dence was not germane to the charge. The 
prisoner was found guilty. 

After exhausting his administrative 
remedies through the DOC grievance pro- 
cedure, the prisoner petitioned the Leon 
County' circuit court for a writ of manda- 
mus to compel the DOC to accord him 
the process he was due. In response to 
the trial court’s order to show cause, the 
DOC “acknowledged that the barber shop 


rule should not have been applied to [a 
prisoner] who shaved his own head.” 
However, the DOC argued that the pris- 
oner was “properly disciplined because 
another institutional rule precluded [him] 
from shaving his head.” Based on this 
claim the trial court denied the petition. 

The Florida DOC grooming rule sim- 
ply requires male prisoners to “have their 
hair cut short to medium uniform length 
at all times.” Obviously, a shaved head 
falls within these parameters. However, 
there is also a provision that proscribes 
designs “that would call attention to the 
inmate or separate inmates into groups 
based upon style.” Fla. Admin. Code r. 
33-3. 002( 1 1 ). Although this policy is gen- 
erally loosely enforced, several prisons, 
primarily those located in North Florida, 
prohibit white prisoners from shaving 
their heads on the pretense that it may be 
a sign of a skinhead. Ironically, there is 
almost a rabid insistence, especially in 
North Florida prisons, that Florida pris- 
oners have their facial hair clean shaven 
at all times. 


The appeals court noted that the 
prisoner’s petition described the evidence 
which he attempted to present at the dis- 
ciplinary hearing, and which he was not 
permitted to proffer because it was not per- 
tinent to the violation of the barber shop 
rule. However, the court recognized that 
the excluded evidence did address the en- 
forcement of the alternate rule upon which 
the DOC rested its post hoc liability claim. 
Since the change in the basis for the dis- 
cipline adversely impacted the prisoner’s 
due process rights, the court of appeals 
reversed and remanded. 

Since it is well established that due 
process mandates that prisoners be al- 
lowed to present evidence at prison 
disciplinary hearings, Wolff v. McDonnell , 
418 U.S. 539, 565-66 (1974), insofar as 
there are no exigent reasons for exclud- 
ing it, this case is remarkable only to the 
extent that it exposes the cavalier way the 
Florida DOC administers discipline, and 
the ease with which state trial courts ap- 
prove such unconstitutional practices. 
See: Munn v. State , 694 So. 2d 92 (Fla. 
App. 1 Dist. 1997). ■ 
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Michigan Visiting Restrictions Upheld 


I n the June. 1996, issue of PLN we 
reported Bazetta v. McGinnis , 902 
F. Supp. 765 (ED MI 1996) which de- 
nied a preliminary injunction to 
Michigan prisoners, and their visitors, 
challenging prison visiting restrictions. 
In 1 995 the Michigan DOC amended the 
Michigan Administrative Code (MAC) 
related to visiting so that the only visi- 
tors under the age of 18 would be a 
prisoner’s child, step child or grandchild 
and had to be accompanied by an imme- 
diate family member; prisoners cannot 
visit with their natural children if their 
parental rights have been terminated; 
only ten non family members could be 
on their visiting lists; members of the 
public could only be on one prisoner’s 
visiting list at a time and former prison- 
ers can visit only if they are an immediate 
family member or have special qualifi- 
cations, i.e., they are a lawyer, clergyman 
or government representative. 

The court of appeals for the sixth 
circuit affirmed dismissal of the suit in a 
ruling that has potentially far reaching 
implications for all prison litigation in 
that circuit. The court began by noting 
that prisoners have no constitutional 
right to contact visits, Block v. 
Rutherford , 468 U.S. 576, 104 S.Ct. 3227 
(1984); or any visits at all. Kentucky 
DOC v. Thompson , 109 S.Ct. 1904 
(1989). 

The court quoted from Block that 
contact visits allow the introduction of 
contraband into prisons. In enacting the 
visiting restrictions the defendants 
claimed that 800,000 visitors were pro- 
cessed into Michigan prisons in one year 
and that the purpose of the new rules was 
to cut down on the number of visitors, 
especially children, to prisons. The court 
consistently, and repeatedly, emphasized 
the deference courts should show to 
prison officials. 

In a bizarre change to long stand- 
ing rules of civil procedure that require 
the courts to view the evidence in the 
light most favorable to the non moving 
party, the court rejected the plaintiffs’ 
argument that all allegations in their 
complaint should be accepted as true be- 
cause the defendants filed for summary 
judgment before answering the com- 
plaint. “Utilization of these summary 
judgment concepts would not be an act 


of deference. It would, instead, be an 
usurpation of the decision-making pro- 
cess which the supreme court has placed 
in the hands of the prison officials." 
Without further explanation this essen- 
tially usurps the rules of civil procedure. 

The court held that the issue in this 
case was basically one of law: “Were the 
amendments of the prison regulations 
reasonably related to and supportive of 
legitimate penological interests. If they 
were, the district court’s inquiry could 
be terminated." The court held the visit- 
ing rules were related to legitimate 
penological interests and did not violate 
the first or eighth amendments. No men- 
tion was made of the studies which show 
prisoners who maintain ties to the com- 
munity and receive visits have lower 
recidivism rates than those who do not. 
When it is convenient prison officials 
will claim that rehabilitation is a “legiti- 
mate penologica goal." In others, such 
as this one, it is ignored. So much for 
safeguarding the public interest. 

Discussing the impact the new rules 
would have on visitors, the court was 
dismissive. “Viewed from a constitu- 


A federal district court in Mis- 
issippi held that disputed is- 
sues of fact involving claims by a jail 
prisoner that he was beaten by his 
cellmates required a trial to resolve. 
Emmett Davis was sentenced to 54 days 
in the Greenville, Mississippi, jail be- 
cause he was too poor to pay a $554 fine 
imposed after he pleaded guilty to 
charges of petty larceny and public 
drunkenness. 

Davis, who is white, claimed that 
throughout his incarceration at the jail 
he and the only other white prisoner in 
the jail, were subjected to racial slurs and 
threats of physical violence by black pris- 
oners in his cell. Eventually Davis was 
stabbed and had a caustic cleaning solu- 
tion poured in his eyes by his black 
cellmates. Davis sought medical assis- 
tance from jail officials but was not taken 
to a hospital for four hours. Davis filed 
suit claiming the delay in medical treat- 
ment violated his eighth amendment 
rights. 


tional standpoint, if, as we now hold, the 
prison officials properly limited the visi- 
tation rights of the prisoners because the 
limitations were reasonably related to 
legitimate penological interests, the ef- 
fect of these regulations upon persons 
outside the prison was largely irrel- 
evant." See: Bazzetta v. McGinnis , 124 
F.3d 774 (6th Cir. 1997). 

The appeals court later issued a 
supplementary opinion to clarify its ear- 
lier ruling. The court noted that the MI 
DOC had repeatedly told both the dis- 
trict court and the appeals court that the 
visiting regulations at issue applied only 
to contact visitation. After the appeals 
court issued its ruling, counsel for the 
MI DOC told the court that the rule 
changes also applied to non contact vis- 
its and that the court’s ruling would be 
extended to cover both contact and non 
contact visits. “The Department did not 
make this argument in either the district 
court or this court. It cannot be made here 
and now. This opinion is intended sim- 
ply to make that point clear.” See: 
Bazzetta v. McGinnis , 133 F. 3d 382 (6th 
Cir. 1998). ■ 


The court denied the defendants’ 
motion for summaiv judgment holding 
that a trier of fact must determine 
whether it was reasonable for jail offi- 
cials not to take Davis to a hospital or 
call paramedics immediately upon learn- 
ing of the attack and eye injury. The court 
scheduled the case for trial. Readers 
should note that this is not a ruling on 
the merits and Davis did not, apparently, 
raise a claim about the defendants’ fail- 
ure to protect him from harm while in 
custody. See: Davis v. City of 
Greensville , MS, 974 F. Supp. 884 (ND 
MS 1997). gj 


In Fact 

In 1980, 57 percent of NY state pris- 
oners were considered violent 
offenders, with 33 percent classified 
non-violent. In 1997, those numbers 
are reversed: 29 percent violent, 61 
percent non-violent (i.e. mostly 
POWs of the Drug War). 


Delay in Treatment for Jail Prisoner Actionable 
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Denial of Counsel Reversed 


T he court of appeals for the third 
circuit held that a district court 
abused its discretion in refusing to ap- 
point counsel to an indigent pro se 
prisoner litigant. Paul Parham, a Penn- 
sylvania state prisoner, filed suit after 
receiving inadequate medical treatment 
for tinnitus (ringing in the ears). 
Marshall Johnson, the prison doctor, 
prescribed ear drops and continued the 
treatment even after Johnson had severe 
negative reactions and despite the fact 
that ear drops are not a recognized treat- 
ment for tinnitus. Johnson repeatedly 
denied Parham access to an ear special- 
ist. Six months after he initially sought 
medical care, Parham was seen by an 
ear specialist who confirmed he had suf- 
fered a severe hearing loss as a result of 
Marshall’s malpractice. 

Parham filed suit claiming the inad- 
equate medical care violated his eighth 
amendment rights. Parham filed a mo- 
tion for the appointment of counsel, which 
a magistrate granted. Two years elapsed 
and no counsel was appointed. Parham 
tried the case at trial pro se and the dis- 
trict court directed a verdict in Johnson’s 


favor because Parham failed to present 
expert testimony on his behalf. The court 
of appeals reversed and remanded. 

The court notes that there is no right 
to counsel in civil cases. Under 28 U. S.C. 
§ 1915(e)(1) courts may request that 
counsel represent indigents. The court 
discusses the standard each circuit has 
developed to determine when courts 
should appoint counsel to indigent liti- 
gants. This ruling will prove useful to 
any pro se litigant seeking appointed 
counsel. Some circuits require ‘’excep- 
tional circumstances” before counsel is 
appointed, others have a less stringent 
standard. In this case the court rejected 
the “exceptional circumstances” standard 
and relied on the standard set forth in 
Tabron v. Grace , 6 F.3d 147 (3rd Cir. 
1993). [PLN, Feb. 1994] 

A court should determine if a 
plaintiffs case lias merit in fact and law. 
If it does, when deciding whether to ap- 
point counsel the court should consider: 

1) the plaintiff’s ability to present the case; 

2) complexity of the legal issues involved; 

3) the degree of factual investigation 
needed and the plaintiff’s ability to con- 


duct such investigation; 4) the amount a 
case is likely to turn on credibility deter- 
minations; 5) whether expert witness 
testimony will be needed; and 6) the 
plaintiff’s ability to afford counsel. 

Applying these factors, the court 
held the district court erred i not appoint- 
ing counsel. The court was especially 
critical of the fact that in denying 
Parham’s motion for counsel, the district 
judge stated expert testimony would not 
be necessary in the case. “Yet, in dismiss- 
ing the case, the same district judge cited 
as a deficiency in Parham’s case the lack 
of expert testimony, which the district 
judge now deemed essential. It is trouble- 
some that the court could use the lack of 
expert testimony as a shield to protect 
its denial of the motion for counsel and 
then as a sword to slay the indigent 
plaintiff’s case.” The court also noted 
that the district court made no effort to 
obtain counsel for Parham, even after the 
magistrate granted his motion for ap- 
pointment of counsel. The case was 
reversed and remanded for further pro- 
ceedings. See: Parham v. Johnson , 126 
F.3d 454 (3rd Cir. 1997). ■ 


Law on Strip Searches of Prison Visitors Clearly Established 


T he court of appeals for the sec- 
ond circuit held that the reason- 
able suspicion standard for strip 
searches of prison visitors is clearly es- 
tablished. However, the court decided 
that the defendants were entitled to 
qualified immunity based upon the 
facts. 

This case began in March 1989, 
when an assistant district attorney “re- 
ceived information from what he 
believed to be a reliable source” that a 
son and wife would be bringing heroin 
to a prisoner at the Arthurkill Correc- 
tional Facility in New York during a 
visit. This information was passed 
along to the Inspector General of the 
state Department of Correctional Ser- 
vices, who directed his immediate 
subordinate to strip search the son and 
wife on their next visit. The strip 
search order was passed down through 
several prison officials, who made no 
independent effort to ascertain whether 
there was a reasonable basis for the 
search. Yet, at their next visit, the fam- 


ily was compelled to consent to strip 
searches as a condition of visiting. No 
drugs were found. 

The son brought suit for damages, 
pursuant to 42 U.S.C. § 1983, against 
several prison officials for violating his 
Fourth Amendment rights, and the de- 
fendants moved for summary judgment 
on the theory that they were entitled to 
qualified immunity. The trial court de- 
nied the defendants’ immunity request 
because it was clearly established that 
prison visitors could only be strip 
searched upon reasonable suspicion. 
Varrone v. Biliotti , 867 F.Supp. 1145 
(EDNY 1994) [PIN Sept 1995], The 
trial court also determined that the 
signed consent to search did not con- 
stitute a voluntary waiver of the son’s 
constitutional rights. The defendants 
immediately appealed. 

The appeals court conceded that 
any “search of prison visitors without 
reasonable suspicion violated clearly es- 
tablished law,” even if no second circuit 
case was directly on point. In reaching 


this conclusion the court relied on de- 
cisions from three other circuits, and 
three analogous decisions within the 
circuit. The court cited four factors to 
be considered by district courts when 
deciding the degree of suspicion, but the 
results were clearly based upon trite 
policy concerns regarding “the prob- 
lems and realities that face prison 
officials,” even if those hypothetical 
“realities” border on fantasy. 

The court imputed immunity to 
the subordinate officials, absolving 
them of any requirement to make an 
independent inquiry as to “the basis 
for the apparently valid order they re- 
ceived.” According to the court, to 
require otherwise “would create seri- 
ous problems in administration of a 
prison and be detrimental to the main- 
tenance of proper order and 
discipline.” Unbridled “deference and 
discretion” has once again been con- 
ceded at the expense of individual 
rights. See: Varrone v. Bilotti , 123 
F.3d 75 (3rd Cir. 1997). ■ 
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CA: On January 8, 1998, Lancaster 
state prison guard Elizabeth Begaren was 
shot and killed by four men while driv- 
ing on a freeway The assailants chased 
Bergaren’s vehicle and forced it to stop 
on an on ramp in Anaheim where she 
was shot in front of her husband and 10 
year old daughter. 

CA: Richard Fritch was arrested in 
January 22, 1998, and charged with pos- 
session of stolen property Fritch was 
arrested in French Camp while wearing 
a jacket stenciled "Property San Joaquin 
Co. Jail.” The jackets are only for pris- 
oners. After being booked into the jail 
Fritch was duly given another jacket. 

CA: The Los Angeles Times re- 
ported on January 21, 1998, that almost 
700 prisoners were held an average of 
6.9 days past their release dates in Los 
Angeles county jails. One prisoner was 
held 260 days past his release date, two 
others were held over 90 days past their 
release dates. The sheriffs office has paid 
548 prisoners held a total of 3,694 days 
past their release dates almost $200,000 
if they agreed not to sue. Defense attor- 
ney John Burton has filed a class action 
lawsuit against the sheriff’s department 
claiming prisoners rights are violated 
when they are routinely held past their 
release dates. Burton estimates that as 
many as 50,000 of the 200,000 prison- 
ers held in the jail each year are held 
past their release dates. 

Canada: In the early 1960’s 23 
women prisoners at a federal prison in 
Kingston, Ontario, were given LSD as 
part of a psychology experiment with full 
knowledge of prison and government of- 
ficials. A commission has recommended 
that the Canadian government offer the 
drugged prisoners a full apology and a 
settlement package. 

FL: On February 20, 1998, Collier 
County sheriff’s investigators announced 
they would seek perjury charges against 
former Hendry Correctional Institution 
guard Michael Allison. Allison is cur- 
rently serving a sentence for 
manslaughter after strangling his ex wife 
to death in front of their young daugh- 
ter The perjury charges stem from claims 
Allison made at a parental rights hear- 
ing where he denied depleting a joint 
bank account and trying to get money 
from prison co workers by telling them 


News in Brief: 

his oldest son had leukemia, which he 
did not. 

Mexico: On March 3, 1998, pris- 
oners at the Santa Maria Ixcotel prison 
in Oaxaca rioted to protest poor living 
conditions, frequent shakedowns and 
corruption among staff. The riot began 
at 6 a.m. when 740 of 1,200 prisoners 
refused to go outside for the daily 
headcount. The prisoners then attacked 
guards with metal poles and stones and 
threatened to blow up tanks of cooking 
gas. One guard was killed, 6 wounded 
and 16 were taken hostage during the 
uprising. The rebellion ended later that 
day when Oaxaca state attorney general 
Roberto Martinez agreed to fire prison 
warden Alfredo Martinez for corruption 
and abuse of authority. The released hos- 
tages said they were well treated by the 
pnsoners. Twenty prisoners were injured 
during the riot. Outside the prison, rela- 
tives of the prisoners had thrown stones 
at police and protested in support of the 
rebelling prisoners. - 

MI: On January 12, 1998, former 
Genesee county jail guard Jacqueline 
Burns-Epps was fined $260 and given 
two years of unsupervised probation for 
stealing and cashing a $2,700 winning 
lottery ticket belonging to jail prisoner 
Jimmie Humphries. Burns-Epps pleaded 
guilty to a misdemeanor charge of lar- 
ceny under $100. Burns-Epps is now a 
school teacher at the Buell elementary 
school. 

NH: On February 2, 1998, former 
Brentwood prosecutor William 
McCallum was sentenced to 2 years in 
jail after being found guilty of 65 counts 
of possessing stolen property. McCallum 
unsuccessfully claimed that a bipolar 
disorder caused him to steal art, books 
and computers from schools, libraries 
and museums across New England. 

NJ: On January 2, 1998, the DOC 
prohibited prisoners from receiving 
clothing from outside the prison system. 
Beginning May 1, 1998, all prisoners 
will be required to wear khaki prison 
uniforms. Acting Corrections Commis- 
sioner Gary Hilton said the move to only 
prison issued clothing was to "promote 
orderliness” and "control excess costs.” 
Hilton did not explain how spending 
millions to buy clothes for all prisoners 
would "control costs.” 


NY: On Februaiy 10, 1998, Louis 
Soto and Damon Glover, prison guards 
at the Sing Sing prison in Ossining, were 
arrested and charged with rape and rob- 
bery. Assigned to the prison’s escaped 
prisoner unit, Glover and Soto were both 
on duty when they went to the Bronx pos- 
ing as New York City policemen and 
robbed a brothel. They robbed several of 
the prostitutes and raped one. When po- 
lice arrived Glover and Soto were loitering 
on the premises. The NY DOCS had no 
comments on the arrests. 

OH: The Dept, of Rehabilitation 
and Corrections (DORC) announced new 
rules which prohibit condemned prison- 
ers from personally making last 
statements before they are executed. Un- 
der the new prison policy condemned 
prisoners will be given an opportunity 
to write a last statement six hours before 
being killed. The prison warden can then 
alter, summarize, release in its entirety 
or not release the statement at all. The 
reason givemfor the policy is allegedly 
to spare the friends and relatives of vic- 
tims from spiteful, profane or abusive 
comments by the condemned. There is 
no provision for any type of review of 
the warden’s decision or to preserve the 
statements for later study by scholars or 
journalists. 

TN: The January 4, 1998, death of 
prisoner Douglas Mattes was ruled acci- 
dental by pathologists. Imprisoned at the 
South Central Correctional Center in 
Clifton, a private prison run by Correc- 
tions Corporation of America, Mattes was 
found hanging in his cell with his hands 
tied behind his back. The cause of death 
was listed as "auto erotic death syn- 
drome.” 

WA: On March 10, 1998, a fight be- 
tween 150 white and Hispanic prisoners 
took place in the big yard of the Wash- 
ington State Penitentiary in Walla Walla. 
Guards fired 11 warning shots before the 
incident ended 15 minutes later. Prison 
staff claimed not to know the reason be- 
hind the incident. 

WA: On March 12, 1998, former 
King County (Seattle) jail guard Jeffrey 
Jones was sentenced to 9 years in state 
prison after pleading guilty to selling co- 
caine on three occasions to FBI agents and 
selling criminal history information from 
county computers to FBI agents. ■ 
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Prison Disciplinary Proceedings Cognizable Under § 1983 In Florida 


A Florida state appellate court 

^\held that a denial of staff as- 
sistance, documentary evidence, and 
witness testimony in a prison disciplin- 
ary hearing states a due process claim 
under 42 U.S.C. § 1983, and the prison 
officials were not entitled to qualified 
immunity. The court also rejected the 
officials’ sovereign immunity, 
respondeat superior, and state law no- 
tice defenses. 

This case began when a Florida 
state prisoner was charged in a prison 
disciplinary proceeding with sexually 
assaulting his homosexual lover. As 
part of the disciplinary process the pris- 
oner requested staff assistance, 
documentary evidence, and witness tes- 
timony. Each of these requests were 
summarily denied. The prisoner was 
then found guilty and punished by 60 
days punitive segregation and a loss of 
360 days accumulated gain-time. 

After exhausting his administrative 
remedies, the prisoner filed suit against 
the prison officials involved. The 
prisoner’s third amended complaint 
was characterized by the appellate court 
as ten counts that “were in effect claims 
for violation of [the prisoner’s] due pro- 
cess rights under 42 U.S.C. § 1983” and 
one cause of action for “negligence by 
failing to follow the rules and regula- 
tions of the Department of Corrections.” 

AZ Prisoners Have Right i 


The defendants moved for dis- 
missal, arguing: (1) the complaint failed 
to state a claim, (2) the defendants were 
entitled to qualified immunity, (3) the 
action was barred by sovereign immu- 
nity, (4) negligence is not actionable 
under § 1983, (5) respondeat superior 
is not a valid basis for liability under 
§1983, and (6) the prisoner failed to 
comply with the notice requirements of 
§768.28(6)(a) of the Florida Statutes. 
After a telephonic hearing the trial court 
dismissed the prisoner’s action. 

The court of appeals began its 
analysis by quoting passages from Wolff 
v. McDonnell , 418 U.S. 539 (1974). The 
court observed that prisoners who are 
subjected to disciplinary proceedings 
that may result in loss of gain-time are 
entitled to certain due process protec- 
tions. These protections include the 
right “to call witnesses and present 
documentary evidence” and “to have 
adequate substitute aid in the form of 
help from the staff.” (quoting Wolff) The 
court also noted specific FDOC rules ac- 
tually encoded these precepts into state 
law. Hence, the complaint stated a prima 
facie claim for relief. 

Applying the appropriate test to the 
defendants’ qualified immunity claim, 
the court accepted the allegations of the 
complaint as true and viewed them in a 
light most favorable to the prisoner. In 

Attend Paternity Hearings 


deciding this purely legal question the 
court observed that “ Wolff and the 
DOC rules clearly established that pris- 
oners facing the loss of gain time have 
a due process right in certain circum- 
stances to have staff assistance, and 
have a right to call witnesses and 
present document evidence at the dis- 
ciplinary hearing.” In rejecting 
dismissal on this theory, the court 
noted that the prisoner also alleged 
“bad faith” on the part of the prison 
officials and a “wanton and willfiil dis- 
regard” for his “human rights.” 

Although the Supreme Court of 
Florida has held that § 768.28 does not 
waive sovereign immunity in § 1983 ac- 
tions, the court observed that this 
holding “has been carefully limited by 
... Howlett v. Rose , 496 U.S. 354 
(1990).” The court concluded that 
Howlett opened the door to individual 
capacity suits under § 1983 in Florida. 
Consequently, dismissal under the doc- 
trine of sovereign immunity would be 
improper. 

Since the prisoner sued the defen- 
dants in both their individual and 
official capacities, the court determined 
that “dismissal for failure to comply 
with the section 768.28 notice require- 
ment was not appropriate as to [the 
prisoner’s] state law negligence claim 
against [the defendants] in their indi- 
vidual capacities.” 

Lastly, the court rejected the defen- 
dants’ respondeat superior argument by 


A n Arizona state court of appeals 
tield that Arizona prisoners 
have a right to attend paternity hearings 
in person or telephonically. Lenny Val- 
entine, an Arizona state prisoner, had a 
paternity judgment entered against him. 
A hearing to establish a child support 
schedule was held. While the trial court 
denied Valentine’s motion to be trans- 
ported to the hearing, it stated he could 
appear telephonically at his expense. The 
court didn’t serve the DOC with its or- 
der and Valentine was denied phone use 
in order to appear at the hearing. Valen- 
tine appealed the court’s paternity ruling 
and the appeals court reversed and re- 
manded. 

The court held that a telephone ap- 
pearance is sufficient to ensure a 


Hence, the trial court did not err by or- 
dering Valentine’s telephone appearance. 
The trial court did, however, err by not 
ordering the Arizona DOC to provide 
Valentine with phone access at the time 
of the hearing. This error resulted in sub- 
stantial prejudice and denied Valentine 
a fair trial because “by not being able to 
be telephonically present, he was denied 
his constitutional right to be present at 
the hearing and confront and cross ex- 
amine witnesses.” 

The trial court was instructed to hold 
a new hearing with Valentine present by 
phone. The court was instructed to con- 
sider the fact that Valentine was indigent 
and imprisoned in setting his payment 
schedule. See: Arizona Dept, of Eco- 
nomic Security v. Valentine , 945 P.2d 828 


noting that the complaint made allega- 
tions establishing personal involve- 
ment, or at least “a casual connection 
between [the defendant’s] action and the 
deprivation of [the prisoner’s] rights.” 
As a result, dismissal under this theory 
was also inappropriate. 

In should be noted that although 
this decision was rendered on June 25, 
1997, it does not appear to have been 
considered in light of Edwards v. 
Balisok , 117 S.Ct. 1584, which was 
decided on May 19, 1997, and held that 
claims challenging only the procedures 
used in prison disciplinary hearings are 
not always cognizable under §1983. 
Nevertheless, until overruled, this case 
remains good law in Florida’s fourth 
appellate district. See: Jones v. 
Kirkland , 696 So. 2d 1249 (Fla. App. 


prisoner’s right to access to the courts. (AZ App. Div. 1, 1997). H 4 Dist. 1997). ■ 
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Mis-Managed Health Care in Texas Prisons 


I n 1993, Texas state prisons over- 
flowed with 70,000 prisoners. 
But the state was nearing completion 
of a $ 1 . 5 billion prison construction pro- 
gram that would more than double the 
number of state prisons. State Comp- 
troller John Sharp appreciated what few 
Texans knew: the $1.5 billion prison 
construction price tag would be dw arfed 
by annual operating costs. 

Prison health care was of particu- 
lar concern to Sharp. For the previous 
half-decade, those costs had risen at a 
rate of 6 percent annually. The solution, 
according to a three-page recommenda- 
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tion tacked onto a massive 1993 state 
prison audit released by Sharp: managed 
health care. 

Later that year, the Texas Legislature 
passed a bill that wrenched control of 
prison health care away from the Texas 
Department of Criminal Justice (TDCJ) 
and gave the responsibility for most of 
the medical care of the state’s prisoners 
to the University of Texas Medical Branch 
at Galveston and the Texas Tech Health 
Sciences Center in Lubbock. 

The bill passed with little debate and 
almost no opposition. After all, plenty of 
people in the free world hate their HMOs. 
What sane Texas politician would deprive 
prisoners a taste of managed care, espe- 
cially when the plan promised to save tax 
dollars? 

So in September 1994, UTMB and 
Texas Tech assumed control over more 
than 3,000 prison medical workers and 
a budget of $270 million. About 80 per- 
cent of the managed care would be 
handled by UTMB. located in southeast 
Texas, where the vast majority of state 
prisons are situated. Texas Tech would 
cover the remaining 20 percent of the 
prisons located in north and west Texas. 
Both promised to cut costs and improve 
care for a prison population that has 
since mushroomed to approximately 
140.000. 

After three years of managed care, 
the savings, according to pri son HMO 
officials, are impressive. So far. they say, 
the state has saved some $125 million as 
the cost-per-prisoner has dropped from 
$ 182 a month the prison HMO was paid 
in its first contract to the approximately 
$ 160/month it’s currently paid. The 


prison system paid a set contract fee of 
$238 million for managed care in 1997. 

But a state audit released in Janu- 
ary 1998, highlights some deeply 
troubling systemic deficiencies beneath 
the rosy glow of efficiency and cost sav- 
ings. Among the issues underscored by 
the audit: 

* Last year, the two medical schools 
realized a $25 million profit from the 
contract; the audit cites this as an indi- 
cation that the contract is too generous. 

* The level of care was described as 
“improper” in 16 of 24 deaths at one 
prison unit. The prison, undoubtedly the 
Mark Stiles Unit, was unnamed in the 
audit. But in 1996 the TDCJ ordered a 
“mortality review” of 24 deaths at the 
Stiles Unit (where UTMB has concen- 
trated prisoners identified as HIV+) and 
found that 16 of the 24 cases had been 
handled improperly. The TDCJ review 
called for disciplinary action against 
Stiles Unit doctors. But UTMB’s medi- 
cal director for the prison HMO, Jason 
Callhoun, overruled the TDCJ task force 
recommendations and no action was 
taken. Callhoun said the TDCJ task force 
had “no business” telling UTMB how 7 to 
manage HIV care. 

* A review 7 of medical personnel 
showed that eight prison doctors and 
three nurses are under licensing restric- 
tions by the state’s medical boards for 
problems ranging from sexually molest- 
ing patients to botched abortions to drug 
and alcohol abuse. The audit showed that 
both universities failed to check refer- 
ences, graduation records and residency 
program completions for their doctors 
and nurses. 
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Health Care (continued) 

* Some $668,000 was paid to 60 
UTMB prison HMO doctors last year as 
bonuses, despite strong protest from the 
TDCJ that such payments provide an 
incentive for prison doctors to deny care 
to prisoners. 

Another audit, this one conducted 
by the TDCJ Health Services Division 
in 1997, summarized the five most fre- 
quently found problems in the prisons it 
audited. Of the 58 prisons whose records 
were reviewed, 41 failed to follow up on 
a program of flu immunizations for pris- 
oners at high risk; 42 failed to adequately 
account for emergency room procedures; 
44 could not properly document that they 
had counseled prisoners in need of thera- 
peutic diets; and 49 could not show that 
they had offered vaccines to prisoners at 
risk for pneumonia, which would include 
the elderly, the chronically ill and those 
with HIV 

But the most troubling statistic was 
that 48 of the 58 prisons missed an audit 
question concerning their documentation 
for access to care. In other words, prison 
HMO workers were saying that they had 
provided care — but they didn’t have the 
paperwork to prove it. 

However, such problems haven’t 
hurt the accreditation rating of Texas 
prisons. Prisons that are not in compli- 
ance with state accreditation standards 
frequently have been given extensions to 
get into compliance by Dr. Michael War- 
ren, who until recently was the medical 
director of the TDCJ Health Sendees 
Division on a part-time basis. 

Despite problems cited by TDCJ 
auditors, Warren rarely criticized 
UTMB’s managed care — in part per- 
haps because he was spending most of 
his time employed by UTMB as its chief 
of urology. 

When the Houston Press asked 
TDCJ director Wayne Scott how War- 
ren could manage such an obvious 
conflict of interest, Scott replied that “Dr. 
Warren is here at our request, not any- 
body else’s, as part-time medical director. 
Mike Warren is a guy, we believe, that 
can separate those two responsibilities.” 

But two days after talking to the 
Press about Warren, Scott fired the doc- 
tor, and sent a secretary to Galveston to 
collect his state computer and car. 


And Dr. Warren’s double duty isn’t 
the only cozy deal or questionable prac- 
tice uncovered by Press reporters. 
Probably the most glaring question cen- 
ters not around who provides medical 
care, but who is overseeing it. 

Instead of having the two medical 
schools contract directly with the prison 
system, the 1993 legislation created a 
new and separate entity, the Correctional 
Managed Health Care Advisory Com- 
mittee (CMHCAC), to supervise prison 
health care. Despite its name, there 
seems to be nothing “advisory” about the 
CMHCAC. Indeed, in some legislative 
documents it’s described as the “Board 
of Directors” that supervises the HMO 
contract. The board consists of two rep- 
resentatives each from UTMB and Texas 
Tech and two representatives from 
TDCJ, one of whom must be a full-time 
medical doctor. In other words, the 
prison HMO contract is overseen by the 
vendors themselves, who outnumber 
their client four to two. 

The January 1998 audit stated such 
a governing board “may no longer be 
critical to the continuation of the man- 
aged care system” and suggested that the 
universities contract directly with the 
prison system. Such a change, however, 
would require legislative action, because 
the CMHCAC is a creature sired by the 
1993 Texas Legislature. 

Allan Polunsky, chairman of the 
Texas Board of Criminal Justice (which 
has oversight of the TDCJL has even 
stronger words about the structure of the 
CMHCAC, declaring it “fundamentally 
wrong. The committee lacks accountabil- 
ity; it lacks accountability to the 
Legislature and to the TDCJ and ulti- 
mately to the taxpayers. It is the classic 
case of the tail wagging the dog. It makes 
no sense at all, but is the result of lobby- 
ing and politics.” 

But if the CMHCAC were to make 
sense to anybody, through, it would be 
two former TDCJ directors, James Riley 
and James Lynaugh. 

In theory, the CMHCAC is supposed 
to be a supervisory agency that plans and 
monitors health care. But in reality, the 
actual day-to-day work of planning, pro- 
viding care, hiring employees and so 
forth is done by the two medical schools. 
Nevertheless, the CMHCAC has its own 
five-person office located, appropriately 
enough, in a Huntsville bank building. 
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This office is headed by Riley and 
Lynaugh, neither of whom has extensive 
medical experience. As executive direc- 
tor, Riley makes $118,400 a year; 
Lynaugh pulls down $136,302 annually 
as chief financial officer. They supervise 
one assistant director and two adminis- 
trative associates. 

So about a million dollars a year from 
the prison health care contract goes di- 
rectly to this five-person department, and 
no one seems to be able to explain just 
what the state gets in return. 

According to Michael Berryhill, re- 
porting for the Houston Press , James 
Lynaugh is a financial expert who worked 
closely with Lt. Governor Bob Bullock 
when Bullock was state Comptroller. Al- 
though Lynaugh had no prison 
experience, he was installed as director 
of TDCJ in 1987 when then-gov ernor Bill 
Clements was pouring money into the 
budget to build more prisons. Lynaugh fell 
out of favor with the TDC J board during 
Ann Richard’s governorship, and re- 
signed in the fall of 1993. 

The board wasdivided about who to 
choose for its next director, and pressed 
James Riley, a former military prison 
warden who had been working in health 
care for the TDCJ, to serve as interim di- 
rector. Riley told the board he didn’t want 
the job permanently but he took it for sev- 
eral months until [the recently indicted] 
Andy Collins of VitaPro fame was se- 
lected. 

One reason Riley may not have 
wanted the high-pressure job of director 
was that he was busy setting himself up 
as bag-man for the fabulously lucrative 
prison HMO contract. Buried in the back 
of state Comptroller John Sharp’s mas- 
sive 1993 audit of the prison system was 
the three-page recommendation to create 
the managed health care system Texas has 
today. Included in the recommendation 
was the creation of not just a board of of- 
ficials from the medical schools and 
TDCJ, but also a “managed care admin- 
istrative position” which eventually 
resulted in six-figure jobs for Lynaugh and 
Riley. 

When asked how the prison HMO’s 
unique organizational structure was cre- 
ated, Riley would only say that it was the 
conclusion of the Comptroller and the will 
of the Legislature. But the specific rec- 
ommendations were invented by someone , 
and Riley’s name appears in the footnotes 
of Sharp’s report as assistant director for 
health services. 


Most observers believe that Riley and 
Lynaugh masterminded the creation of the 
CMHC AC, with the politically connected 
Lynaugh as the brains of the operation — 
which might explain why he makes 
$18,000 more a year than Riley, the man 
he reports to. In the words of Texas pris- 
oners, it looks like Riley and Lynaugh 
have cut themselves a fat hog. 

But if the state has saved $ 125 million 
on prison health care costs, and the medi- 
cal schools who run the prison managed 
care system are pulling down $25 million a 
year in profits, isn’t that a win-win situa- 
tion? Why should anybody complain? 

Texas prisoners are the clear losers, 
and they have plenty of reasons to com- 
plain. Horror stories abound of prisoners 
routinely and systemically denied care. As 
former TDCJ health administrator Jim 
Cook says, “When UTMB took over, the 
approach was typical of managed care: 
Cut costs, cut care.” 

Part of tlie HMO’s problem, accord- 
ing to Cook, is that UTMB has eliminated 
important clerical positions and consoli- 
dated nursing and administrative 
positions. The result is both inadequate 
care and inadequate documentation. He 
describes one of many instances where 
this combination proved deadly. 

“I had an inmate shipped from the 
Hodge Unit in Rusk, which houses men- 
tally retarded inmates,” Cook says. “He 
was a brittle diabetic and had bad teeth, 
and we sent him to Galveston to have his 
teeth extracted. UTMB put him on a chain 
bus to Estelle Unit for a layover before 
returning him to Hodge. No one read the 
orders on him. He didn’t get insulin for 
six days, and he died.” 

So the bottom line is this: 
(mis)managed care isn’t a “win-win” situ- 
ation, it’s a“win-win-lose” situation, with 
prisoners — some of them literally dying 
for medical attention — clearly on the 
short end of a very lucrative stick. And 
what is the Texas Legislature doing to turn 
things around? 

During the last legislative session, 
state Representative Todd Staples of Pal- 
estine introduced a bill to change the 
board structure of TDCJ’s managed care 
system. His bill would have replaced the 
vendor-dominated board with a board of 
outsiders. But the prison HMO’s 
highly-paid bagmen, Riley and Lynaugh, 
spent a good deal of time in Austin fight- 
ing the bill, and it died in committee. 

And to add insult to injury, the legis- 
lature passed a bill in the same session to 


charge Texas prisoners a $3 medical 
co-pay for even medical visit. 

So Riley and Lynaugh still have their 
fat hog. And Texas prisoners — none of 
whom are paid for their labor, all of whom 
are forcibly compelled to work, and 85 
percent of whom are indigent — have the 
indignity of being forced to pay for medi- 
cal care heaped upon the insult of, in many 
cases, literally dying for lack of adequate 
care in the first place. 

But then, prisoners don’t have inside 
political connections, don’t send lobby- 
ists to Austin, and they don’t vote. So who 
cares? 

Sources: Dallas Morning News , Houston 
Press 

[Editor’s note: This article could not have 
been possible without the superb investi- 
gative journalism of Michael Berryhill of 
the Houston Press . Many thanks for a job 
well done.] | 

Pelican Bay Cellie 
Slayings 

F elipe Cruz, more than seven years 
into a 17-to-life sentence for sec- 
ond degree murder out of LA. County, was 
found unconscious in his Pelican Bay SHU 
cell on the morning of November 1, 1997. 
He was taken to a local hospital, w here he 
w as pronounced dead. Prison officials said 
that 26-year-old Cruz was strangled by his 
cellmate, 29-year-old James Ellrod. 

It was the eighth such cellie-on-cellie 
slaying in Pelican Bay in the last 25 
months. All five killings were by strangu- 
lation. But prison spokesman Lt. Domingo 
Uribe said the prison has no plans to 
re-examine its practice of double-celling 
prisoners in the Pelican Bay control unit 
where cellmates are confined (some say 
entombed) together 23 1/2 hours a day. 

“All these inmates, when they double 
cell, it’s voluntary ” said Uribe. “They sign 
agreements to cell with each other.” 

Uribe said there is no evidence any of 
the slayings are related, although he told 
reporters that all of the victims and their 
accused killers were white. Uribe intimated 
that some of the killings may have been 
“gang related”, saying that one of the vic- 
tims was a member of the Aryan 
Brotherhood, and one of the suspects was 
“an associate” of the AB. 

Source: Sacramento Bee I 
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From the Editor 

by Dan Pens 


O nce again, I come to you with 
greetings, good cheer, and to 
beg for money. This time, however, Til 
show you the PLN budget in black and 
white. But before I do that, let me give 
you the bottom line and let you know 
what you can do to help turn things 
around. 

PLN* s expenses currently run $ 1 ,000/ 
month higher than our subscription in- 
come. Our full-time staff person, Fred 
Markham, gave up a $30,000/year job 
(with full benefits) to put in 60-70 hour 
weeks at PLN for $24,000/year (with zero 
benefits). But because of PLN's budget 
deficit, Fred has been drawing only half 
his salary (and depleting his savings to 
live on). This can’t go on. 

Paul and I also work 50-70 hour 
weeks, and we draw NO salary. We’re 
literally “ Slaves of PLNC Our part-time 
free-world staffer, Matt, draws $550/ 
month for transforming hand-typed ar- 
ticles into a professionally typeset zine. 
Matt also puts in countless unpaid vol- 
unteer hours to update and maintain 
PIN's web site. 

Here’s what you can do to help: Do 
you have any contacts with foundations 


Human Rights Watch 
Condemns Indiana 
Control Units 

I n October, 1997 the international 
human rights organization Hu- 
man Rights Watch (HRW) released Cold 
Storage: Super-Maximum Security Con- 
finement in Indiana , a report on the 
Maximum Control Facility at Westville 
and the Secured Housing Unit at the 
Wabash Valley Correctional Facility. 
Cold Storage vigorously condemns the 
extreme isolation regimen as a 
penologically unjustifiable danger to 
prisoners and the outside community. It 
is based on two visits to each facility over 
a three-year period, from 1995-97. 


or other funding sources? Think about 
it. Because if you do, I’d like you to “drop 
a dime on PLN" and let those people 
know 7 that we’re a struggling non-profit 
that performs a vital function for an in- 
creasingly incarcerated society, and we 
need grant money to fund outreach 
sample mailings in order to boost circu- 
lation. 

PLN currently has 2,500 subscrib- 
ers, who pay varying amounts 
(anywhere from $7.50 to $50/year). 
The average annual income per sub- 
scriber is $18.84, giving PLN an 
average monthly subscription income 
of $3,925. 

Monthly expenses are: Salaries, 
$2,550; Payroll taxes, $400; Printing, 
$900; Bulk mail postage, $330; Misc. 1st 
Class postage, $150; Phone, office space 
and mailbox rent, $520; Misc. fees, of- 
fice supplies, etc., $75; for a total 
monthly expense budget of $4,925. 

So there it is. In order for the $ 1 ,000/ 
month deficit to disappear, PLN needs 
1,000 more paying subscribers. In the 
past we have found the most effective way 
to increase circulation is with targeted 
direct-mail sample issue outreach mail- 

Book Reviews 

by Daniel Burton-Rose 

Indiana’s MCF and SHU are the 
definition of a control unit. Prisoners: 
spend 22-23 hours a day in their cells; 
take “recreation” in another cell, often 
alone; serve indefinite sentences with- 
out clear criteria for release; and have 
minimal or no access to educational 
programs, criminally inadequate physi- 
cal and psychological care, and little 
or no natural light and fresh air. 

TfRW found Indiana’s control units 
to be in violation of international law. 
The report’s authors write starkly: “the 
Indiana DOC has violated the prohibi- 
tion on cruel, inhuman and degrading 
treatment contained in the International 
Covenant of Political and Civil Rights 
and the United Nations Standard Mini- 
mum Rules for the Treatment of 
Prisoners,” two agreements the US has 


ings. But those cost money. Hence the 
need for grants. 

I have lost count of the number of 
query letters and grant proposals I’ve 
mailed to foundations (A LOT of ‘em!). 
But get this: The ONLY way PLN has 
EVER landed a grant is by somebody 
“out there” in PLN Reader-Land hook- 
ing us up through connections they have 
with funding sources. I’ve concluded the 
obvious: writing “cold” letters to foun- 
dations is a one-way ticket to the round 
file. But in those rare and wondrous in- 
stances when a Friend of PLN “drops a 
dime” on us... Bingo. We’re in business. 

And what if you don’t have contacts 
with philanthropists? You can still help. 
It’s simple. Just hustle up one new sub- 
scriber for PLN. Inside each PLN is a 
subscription order card. Hang onto it. 
Think of one person you know who 
would subscribe, give ‘em the card and 
say, “Here, I think you’d like this zine, 
why don’t you subscribe?" 

That’s all for this month. Thanks 
again for your help. Publishing PLN is a 
never-ending struggle, but somehow 7 — 
w ith more of your help — we’ll keep this 
thing going. | 


signed and sworn to abide by. 

The strongest words in the report are 
employed to denounce the use 
of the MCF and SHU to warehouse the 
mentally ill. Mentally ill prisoners 
are sent to the control units for disciplin- 
ary infractions they commit due 
to their illnesses: once inside, their psy- 
chological state plunges and they 
often become self-mutilators. This 
should be obvious to the DOC. Cold 
Storage states: prisoners’ illnesses “are 
not manifested in subtle symptoms 
apparent only to the discerning profes- 
sional: prisoners rub feces on 
themselves, stick pencils in their penises, 
stuff their eyelids with toilet 
paper, bite chunks of flesh from their 
bodies, slash themselves, hallucinate, 
rant and rave or stare fixedly at the 
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walls/’ 111 prisoners are taunted and tor- 
mented by staff, and diligently ignored 
by cynical health care providers prone 
to dismiss self-mutilators as simply 
"manipulative” (as the report’s authors 
aptly note, there’s no other way to 
get something in such conditions than 
to be manipulative — but that doesn’t 
preclude the presence of a serious men- 
tal illness). 

The report’s recommendations to 
the Indiana DOC and legislature 
include: prohibition of extreme isola- 
tion for seriously mentally ill prisoners, 
and the allocation of funds for treating 
them; improvement of health care and 
the monitoring of prisoners’ mental and 
physical conditions; discontinuation of 
indefinite administrative segregation 
and implementation of set sentences 
that are not excessively long; renova- 
tion of the physical structures of the 
MCF and SHU so as to reconnect them 
with the natural world; establishment 
of behavioral incentives; discontinua- 
tion of measures that shatter contact 
between prisoners and their families; 
discontinuation of the practice of releas- 
ing prisoners directly from the control 
units to the street; working vigorously 
against guard racism; and increasing the 
monitoring of guards and staff. The leg- 
islature should create an independent 
ombudsman with genuine authority to 
monitor conditions at the MCF and SHU 
and create an independent review com- 
mittee of mental health professionals not 
employed by the DOC. 

The report is thoroughly annotated 
with relevant material. It also 
contains a history of both units, and a 
modest appraisal of control unit 
proliferation nation-wide. Cold Stor- 
age adds to the pressure the Indiana 
legislature is already feeling to do 
something about the international em- 
barrassment of the MCF and SHU. The 
legislature is making motions of look- 
ing into conditons in the control units, 
due to pressure of the Northwest Indi- 
ana Coalition to Abolish Control Unit 
Prisons, a group of faith-based and 
social justice activists, and some Indi- 
ana media. 

Copies of Cold Storage are available 
from Human Rights Watch for $10.00 
plus $3.50 S & H. Write: Human Rights 
Watch, Publications Department, 485 


Fifth Avenue, New York, NY 10017- 
6104. 

Descent Into Madness: An 
Inmate's Experience in the New 
Mexico State Prison Riot 

by Mike Rolland, 1997 

I f the 1971 rebellion at Attica typi- 
fied the internal cohesion, 
strength, and political awareness of the 
U.S. prison movement in the late 60s and 
early 70s, the 1980 riot at the Peniten- 
tiary of New Mexico State (PNM) in Sante 
Fe epitomized the choked, unfocused rage 
a half decade offensive by authoritarian 
prison management engendered. At least 
thirty-three prisoners were killed by other 
prisoners in the 36-hour riot. Mike 
Rolland seems to have encountered nearly 
all of them. 

Descent Into Madness is Rolland’ s 
first-person account of the riot. A convict 
of the classic type, throughout the tale 
Rolland is primarily concerned with the 
preserv ation of himself ana the small 
group of whites and Latinos he runs with. 
But the group is also one of the few at- 
tempting some kind of leadership in the 
violent chaos. Together they protect and 
release wounded guards, are stalked by, 
then stalk, a serial killer, and attempt to 
negotiate a settlement and surrender with 
state authorities. The book is macabre and 
disturbing, and a very fast read. 

Mark Colvin, a professor of sociol- 
ogy at George Mason University in 
Fairfax, Virginia, and one of the official 
investigators into the causes 
of the riot, contextualizes the violence that 
Rolland witnessed and partook in his in- 
troduction to Descent . The PNM 
administration ran the prison on a sys- 
tem in which prisoner informants were 
encouraged. Many prisoners who refused 
to reveal information about fellow pris- 
oners were slapped with snitch jackets by 
guards. The result was a near total dis- 
trust and paranoia among prisoners. 
“Inmate solidarity had indeed 
been eliminated by 1980,” Colvin states. 
The product of this prisoner control strat- 
egy, seen through Rolland’s eyes, are 
gruesome and horrific. 

The continued significance of the 
PNM riot, as Rolland — now ; confined 
in Oklahoma — concludes, is that “The 
hate that permeated this prison was not 


unique.... The spark to light the mad- 
ness is ahead for all these 
prisons.” 

To order a copy of Descent Into Mad- 
ness , send $23.95 plus $4.00 S&H to: 
Anderson Publishing Co., 2035 Reading 
Rd., Cincinnati, OH 45202, or call 
1 800 582-7295. 

Prisons and AIDS: A Public 
Health Challenge 

by Ronald Braithwaite, Theodore 
Hammett and Robert Mayberry 

P risons and AIDS is a well-in- 
formed, highly statistical over- 
view' of the issues surrounding HIV/ AIDS 
in prisons and jails. The book focuses on 
education programs and the means to 
implement prevention of HIV 
infection in prisons and jails, and shows 
awareness to prisoners’ gender, sexual 
preferences, age and culture. The authors 
understand prisons are integral institutions 
in many poor communities and commu- 
nities of color, and argue that to really be 
affective AIDS prevention efforts must be 
continued after prisoners are released. 

The central impediment to HIV/ AIDS 
prevention in prison is that condoms and 
clean needles are almost universally for- 
bidden: regardless of how aware a prisoner 
is of HIV/ AIDS, they don’t have legal ac- 
cess to the means of prevention. The 
authors come out strongly in favor of con- 
dom and needle distribution (or at least the 
means to properly clean needles), as well 
as for culturally sensitive educational pro- 
grams targeted at particular at risk groups. 
They also recommend that these programs 
be run by peers and/or HIV-positive teach- 
ers. 

Prisons and AIDS also provides an ex- 
amination of guards’ and prison officials’ 
attitudes towards HIV-positive prisoners 
and AIDS prevention, and the key role they 
play in a given program’s effectiveness. A 
survey of the case law on HIV/ AIDS in 
prison, and one on HIV/AIDS in prison 
globally, are also useful. 

To order Prisons and AIDS send $32.95 
plus $5.50 shipping and handling 
to: Jossey-Bass Publishers, 350 Sansome 
St., San Francisco. CA 94104, or 
call (415) 433-1740. ■ 
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Pro Se Tips And Tactics 


Review of Limiting The Burdens Of 
Pro Se Inmate Litigation : A Technical 
Assistance Manual For Courts , Correc- 
tional Officials, And Attorneys General , 
by Lynn S. Branham (American Bar 
Association, 1997). 

G iven all the anti-prisoner pub- 
licity that usually surrounds 
discussions of pro se prisoner litigation, 
the use of the phrase “limiting the bur- 
dens” in the title of this manual might 
suggest that it, too, is all about how to 
keep prisoners out of court. But this book 
is nothing like that. Instead, Branham, 
a Senior Research Scientist in the Insti- 
tute of Government and Public Affairs 
at the University of Illinois, has written 
a balanced, fair account of the reality of 
prisoner litigation. And even more im- 
portantly for prisoners, Branham 
strongly emphasizes both prevention of 
litigation through establishing decent 
prison conditions and rapid, just resolu- 
tion of prisoners’ legitimate grievances. 

Branham covers in detail many of 
the usual issues that are discussed when 
prisoner litigation is being considered: 
The role access to courts/legal services 
programs in prisons can play; how re- 
cent court decisions on access to courts 
will play out; a discussion of the filing- 
fee provisions of the Prison Litigation 
Reform Act; and what federal courts can 
and should be doing to enhance process- 
ing of prisoner civil rights lawsuits to 
reduce delay and expeditiously determine 
which cases can and should move toward 
trial. But Branham goes much further 
than these standard subjects and delves 
deeply into strategies to prevent litiga- 
tion through early problem-resolution 
programs (in her chapter entitled “Steps 
Correctional Officials and Attorneys 
General Can Take To Avert Litigation”), 
and the responsibilities of states’ attor- 
neys to help resolve issues and contribute 
to the just resolution of real problems. 

In other words, Branham includes, 
along with the “burdens” of prisoner liti- 
gation that many others have detailed, 
the often-omitted burdens on prisoners 
of having to endure conditions that lead 
to legitimate complaints, the burdens of 
inadequate responses to complaints by 
correctional administrators, and the bur- 


hy John Midgley 

dens of inappropriate actions by some 
states’ attorneys. She makes clear that 
“running a well-managed correctional 
facility with a professional and well- 
trained staff committed to solving, rather 
than ignoring, problems is the first and 
most fundamental step that correctional 
officials can take to avert the filing of 
civil-rights suits by prisoners.” Manual, 
pp. 81-82. She even has a section en- 
titled “Benefits of Pro Se Prisoners’ Civil 
Rights Litigation,” among which she 
lists calling attention to problems in the 
prison, the enforcement of constitutional 
rights, and keeping the government ac- 
countable, and others. 

The Manual is far too long and de- 
tailed for me to comment in this space on 
all of the scores of issues Branham raises, 
but three sections are worth highlighting. 

1 . Factual Background Of Prison 
Litigation : Branham brings together the 
known statistical facts about prisoner liti- 
gation, many of which tend to refute the 
usual mythology about scores of frivo- 
lous, “recreational” lawsuits. For 
example, according to Branham, while 
it is true that the number of state pris- 
oner cases filed in federal court has risen 
dramatically in recent years, the num- 
ber has not increased faster than the 
number of people put into state prisons 
over the years 1980- 1995. (The number 
of filings did increase a little more 
quickly than the increase in incarcera- 
tion over a more recent and shorter span, 
1990-1995). The so-called “explosion” 
in prison litigation is thus, at least in 
large part, another symptom of the ex- 
plosion of incarceration. Similarly, it is 
sometimes suggested that a few 7 prison- 
ers file most of the lawsuits, but a study 
in one federal district showed that of pris- 
oners who filed one or more cases in a 
six-year period, 80% filed only one. 
Branham makes clear also, however, that 
there are some number of prisoners who 
“file a disproportionate number of the 
law suits.” Manual, p. 28. Although fre- 
quent filing doesn’t always equate with 
frivolous filing, there are,_even the stron- 
gest prisoner advocate must concede, 
some prisoners who file many lawsuits 
that are baseless and make it difficult for 
more scrupulous prisoners to have their 
legitimate cases heard. 


One set of statistics that stands out 
demonstrates the vast differences in the 
number of filings per 1000 prisoners 
from state to state. In 1995, Iowa had 
by far the most per capita filings, with 
145.4 suits per 1000 prisoners; Arkan- 
sas was next with 105. 1 ; and the low was 
12.7 per 1000 in Massachusetts. The 
average was 39.4 per 1000 prisoners. As 
Branham points out, this huge difference 
between states needs much more study 
to see whether there are differences 
among state prison systems in condi- 
tions, provision of legal services, 
grievance procedures, court processes, 
etc. that could explain the disparities. 

Branham also raises important is- 
sues about the highly-charged subject 
of so-called “frivolous” lawsuits by pris- 
oners. Branham wants to know how 
many cases filed by prisoners represent 
legitimate grievances even though they 
are dismissed at an early stage. In or- 
der to focus on this, Branham 
distinguishes between cases that are “le- 
gally” frivolous — those that do not 
meet technical legal requirements for 
stating a claim — and cases that are 
“substantively” frivolous — those that 
do not represent a legitimate grievance. 
An example of a case that is legally, but 
not substantively, without merit in fed- 
eral court is a complaint about prison 
officials losing a prisoner’s property 
through negligence. Such a case may 
well represent a valid complaint by the 
prisoner who has really lost his or her 
property, but the assertion that prison 
officials were negligent in losing the 
property will not support a federal con- 
stitutional claim. 

Branham reports some limited stud- 
ies that suggest that most dismissed 
prisoner cases represent claims that are 
legally but not substantively frivolous. 
Branham suggests more study, and the 
point of the studies would be better 
policy: “If most prisoners are bringing 
legally frivolous claims because they do 
not understand the law and/or because, 
in their opinion, they have no other place 
to turn for fair consideration of their 
claims, [policy] efforts would be concen- 
trated on developing alternative relief 
mechanisms for prisoners and cost-effec- 
tive methods to advise prisoners about 
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the requirements of the law.” Manual 
p. 42. 

2. Examples of Prevention And 
Processing Models: Branham identifies 
many ideas and programs that are being 
used in some prison systems or court 
systems that either address underlying 
problems before they reach litigation or 
make it more likely that legitimate 
claims that do go to court are processed 
and resolved in an adequate and fair 
manner. I will mention only a few of 
the many examples she cites. 

One program Branham endorses 
as a prevention measure is the Mis- 
souri prison system’s Office of 
Constituent Services, which is de- 
signed to discover and respond to 
problems quickly and at least in theory 
keep conditions from deteriorating and 
prevent litigation. This Office reports 
directly to the head of the prison sys- 
tem and is told to monitor complaints 
with the goal of getting at the root 
causes of real problems that are occur- 
ring. According to Branham, the 
Office’s employees regularly visit all 
prisons; talk with prisoners (individu- 
ally and in groups), prison officials, 
legislators and others; and try to re- 
solve problems soon after they come 
up. Branham recounts successes in, 
for example, setting up a task force that 
made visiting practices more uniform 
between different prisons and in- 
creased the clarity of information about 
what visitors are permitted to do. The 
basic ideas underlying the Missouri 
Office of Constituent Services, as 
Branham presents them, certainly are 
laudable and worth emulating in other 
systems. 

Many prisoners representing them- 
selves have trouble properly conducting 
discovery, which is a quite technical area 
of litigation. Prisoners often have inad- 
equate educations and have a hard time 
drafting adequate discovery requests, 
and even when their requests are proper, 
it is often difficult to get the state to give 
up the information to which the prisoner 
is entitled. Branham details programs 
in a few federal districts in which this 
problem is addressed, either through 
"mandatory disclosures’" — simple rules 
that both sides must disclose specified 
material by a date set by the court — or 
sets of interrogatories that the court 
drafts and then includes with the forms 
sent to prisoners along with instructions 


about when and how they will be per- 
mitted to serve them on the defendants. 
As Branham points out, these proactive 
judicial steps aid both the prisoner, who 
gets the discovery to which he or she is 
entitled and the defendants, who are 
spared the burden of trying to respond to 
sometimes inartfully drafted discovery 
requests. These courts also are helping 
themselves by recognizing the value of 
early and accurate discovery in making 
clear what the issues are, making early 
settlement more likely, and assisting in 
the expeditious and just resolution of 
cases. 

Branham also discusses many other 
mechanisms that can help to prevent liti- 
gation, expedite prisoner cases, or 
provide adequate legal information to 
prisoners, including: comprehensive 
training of prison staff about prisoners’ 
constitutional rights; alternative dispute 
resolution programs; grievance systems 
(including a discussion of the value of 
review of grievances by persons indepen- 
dent of the prison); court programs for 
appointment of counsel (including lim- 
ited appointments in some courts to, for 
example, just conduct discovery or only 
conduct the trial); special forms and 
handbooks that explain law and process 
to prisoners acting pro se; early status 
and case management conferences con- 
ducted by judges; audits by correctional 
administrators to make sure their pris- 
ons are constitutional; and other ideas 
on which there is not space here to com- 
ment. The Manual is worth reviewing 
just for this wealth of ideas on how sys- 
tems can be improved. 

3. Responsibilities of Lawyers for 
the State: Branham gingerly but accu- 
rately reports on not only the problems 
that prisoners can cause in the litigation 
process, but also on the issues raised by 
the actions of some states’ attorneys, - 
whose behavior can prevent the speedy 
and just resolution of claims. Although 
several examples are given, the two most 
prominent are delay and “no settlement” 
policies. Branham points out that sev- 
eral federal district court judges 
complained that the lack of training and 
competence of, or lack of cooperation by, 
some states’ attorneys increases the bur- 
dens of litigation on the courts. Branham 
also reports on the "no settlement with 
prisoners” policies that some states’ at- 
torneys have adopted, and appropriately 


sees little to recommend these policies. 
Branham contrasts these policies with 
the statement of a Corrections Corpora- 
tion of America (CCA) vice president for 
legal affairs. “If a prisoner establishes 
that due to our negligence, his tennis 
shoes were lost, we will spend $40 to buy 
him a new pair... And we should because 
it was our fault. By contrast, an attor- 
ney who represents a Department of 
Corrections will spend $4000 of the tax- 
payers’ money to avoid paying the 
prisoner $40.” Manual, p. 233. Whether 
or not CCA follows through on this in 
every valid case, the difference in atti- 
tude from at least some states’ attorneys 
is striking. 

Perhaps this is the portion of the 
Manual that caused controversy, given 
that there are states’ attorneys (as 
Branham reports) who strongly believe 
that “no settlement” policies and other 
“us versus them” tactics are justified. 
Branham stated in a letter to PIN co- 
editor Paul Wright that the American Bar 
Association had to pay for printing “be- 
cause federal officials would not print the 
manual unless I either made changes 
demanded by the National Association 
of Attorneys General or included a dis- 
senting letter from NAAG at the front 
of the manual.” Branham and the ABA 
deserve credit for refusing to change their 
work, which fairly discusses the respon- 
sibility of all actors involved in prison 
litigation to make the process work bet- 
ter. 

Although there is little to criticize 
in this comprehensive manual, Branham 
does err once in a while. She cites with 
apparent approval a policy in Illinois to 
routinely shackle prisoners during face- 
to-face status hearings with judges and 
magistrates. Unless specific security is- 
sues demand drastic measures with 
regard to specifrcprisoners, shackling is 
inappropriate (as many federal cases 
hold, at least with regard to shackling 
during trials); this general policy strikes 
me as quite overbroad and prejudicial to 
the many prisoners who are not danger- 
ous. 

Branham also seems very approv- 
ing of a prison legal assistance system 
run by CCA in which a single lawyer 
gives advice on drafting complaints and 
provides some litigation advice, but does 
little else. I think there is a value to the 
kind of help this person provides: Help- 
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ing prisoners to write coherent pleadings, 
with the result that legitimate claims are 
more likely to go further in the litigation 
process. However, Branham underplays 
the dangers of such systems: They leave 
prisoners at the mercy of one attorney who 
determines what is meritorious and what 
is not, and leave the prisoner to do most 
of the difficult part of litigation on his or 
her own. In case the lawyer is wrong or 
more help is needed, there should be some 
alternative way for prisoners to conduct 
their cases. 

But apart from a few minor points 
such as this on which I would take issue 
with Branham, there is little to fault in 
this volume. With an emphasis on facts 
instead of horror stories, and an insistence 
that correctional officials and states’ at- 
torneys have crucial roles in preventing 
unnecessary prisoner litigation through 
positive problem-solving, Branham lias 
written a manual that should be in every 
prison law library: Try to get it and sug- 
gest to your local prison officials, courts, 
and states’ attorneys that it contains some 
very positive ideas about the just resolu- 
tion of prisoners’ legitimate complaints. 
The Manual can be obtained from ABA 
Publications, P.O. Box 10892, Chicago, 
IL 60610-0892. Cost is $2 1.00 plus $3.95 
for shipping. 


John Midglev is an attorney with Colum- 
bia Legal Services in the State of 
Washington. The views expressed in this 
review are those of the author only and 
not of his employer. B 
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New York Prisoner Awarded $56,000 
for Beating 


U .S. Magistrate Judge Daniel 
Scanlon (Northern District, 
NY) ordered two guards at the Clinton 
Correctional Facility (CCF) in 
Dannemora, NY, to pay $56,000 in 
compensatory punitive damages to 
former CCF prisoner Nelson Cay to 
punish them for their “sadistic and 
savage beating” of Mr. Cay in 1988. 

Following a trial in September 
1994, Magistrate Judge Scanlon 
ruled on April 28, 1995, the two 
guards testimony at trial had been 
“supercilious, condescending and 
evasive,” and that their “lawless be- 
havior which inflicted wanton injury 
upon [Mr. Cay] cannot be condoned.” 
As a result of the beating, Mr. Cay 
suffered serious physical injuries, 
which included large areas of mul- 
tiple bruises and contusions to his 
back, chest, right and left flanks, left 
foot and calf, right thigh, left wrist 
and arm, and right shoulder areas. 
Cay was awarded $14,000 in compen- 
satory damages. 

In an October 16, 1997 ruling, the 
Court awarded $42,000 in punitive 
damages, noting that as Burleigh and 
Dubrey “administered a savage beat- 
ing upon [Cay], they called him a 
'Puerto Rican Spic’ and one threat- 
ened to kill him.... Society expects 
more from individuals placed in po- 
sitions of authority, and a token 
punitive damages award would be in- 
appropriate in this instance.’ 

This was not the first case in 
which a federal court has found that 
CCF guard Sherman Dubrey assaulted 
a prisoner at Clinton. In October 
1994, another federal magistrate 
judge found that Dubrey had brutally 
assaulted Miguel Otero in June, 1992. 
That Court found that Dubrey, along 
with another guard, punched Otero as 
he lay on the floor, and that “they con- 
tinued this assault, kicking, punching, 
striking with batons, all while shout- 
ing racial slurs while Otero was 
handcuffed behind his back.” That 
Court awarded Otero $9,000 in com- 


pensatory damages and imposed 
$1,000 in punitive damages against 
Dubrey and the other guard [See: “NY 
Prisoners Awarded Damages in Beat- 
ings”, PLN Vol. 6, No. 9]. 

Mr. Cay was represented by 
Michael Cassidy of Prisoners’ Legal 
Sendees in New York. “We are very 
pleased with this decision,” Cassidy 
said. “Our office has brought numer- 
ous cases on prisoners’ behalf against 
guards at Clinton for excessive force. 
In the past eight years alone, ten fed- 
eral court decisions have found that 
some 38 officers at Clinton have as- 
saulted inmates. Many other claims of 
this nature have also been settled be- 
fore they went to trial as well.” 

“In the many cases in which I have 
been involved and of which I am aware, 
the State has paid both the compensa- 
tory and punitive damage awards,” 
Cassidy said. “It seems to me, at least 
with respect to the punitive damage 
awards, the purpose of which is to pun- 
ish the officers and deter them and 
others from engaging in such unlaw- 
ful behavior, that the State should not 
indemnify officers for these awards. 
They should personally suffer for their 
outrageous conduct by having to pay 
punitive damage awards. In that way, 
such awards might be an even more ef- 
fective deterrent to this type of lawless 
behavior.” 

This is an unpublished ruling: 
Cay v. Burleigh , Case No. 89-CV-878 
(ND NY 1997). 

[Editor’s Note: Dubrey isn’t the 
only CCF guard to have more than 
“one strike” in civil suits for brutal- 
ity. Because the NY DOCS does not 
fire prison guards after a finding in 
federal court that they have engaged 
in “savage and lawless behavior”, the 
State sends an unambiguous message 
that it is willing to allow guard bru- 
tality to go unchecked and to continue 
socking taxpayers with the damage 
award payments for “repeat offender” 
guards.] B 
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Bureau of Prisons Sexual Abuse Suit Settled for $500,000 


O n Tuesday, March 3, 1998, at 
3:00 p.m., at the United States 
District Court in San Francisco, U.S. 
District Court Judge Thelton E. 
Henderson was presented with a settle- 
ment of a civil rights suit against the 
United States Bureau of Prisons 
brought by three women prisoners who 
were victims of sexual assaults and 
rape while housed in the J-2 Segre- 
gated Housing Unit of the otherwise 
all male Federal Detention Center in 
Dublin, California. The attacks took 
place in the fall of 1995. 

The federal prison complex in 
Dublin consists of three institutions, 
a medium security correctional insti- 
tution for women (FCI), a low security 
camp for women, and a detention cen- 
ter housing all security levels of men 
awaiting trial (FDC). Within the 
FDC, is the J-2, a segregated housing 
unit (SHU) for the men at FDC. De- 
spite the availability of sufficient 
segregated housing units for women 
within the complex, prison officials 
would routinely house low and me- 
dium security women together with 
the maximum security male prison- 
ers in the men’s SHU, J-2. 

Plaintiffs, Valerie Mercadel, 
Raquel Douthit, and Robin Lucas 
were three of the women housed in 
J-2 during August and September of 
1995. The complaint sets forth a pat- 
tern of sexual abuse, retaliation, and 
cover-up. While held in J-2, these 
women were repeatedly attacked and 
sexually assaulted. These attacks oc- 
curred late at night when a prison 
guard opened their cell doors giving 
access to male inmates. Mercadel and 
Douthit got word out to the Regional 
Director requesting help. They re- 
ceived no response. Lucas made a 
statement under oath to senior offi- 
cials at the prison identifying the 
prison guard responsible and one of 
her attackers. She pleaded with offi- 
cials to move her to one of the 
women’s facilities. BOP officials re- 
fused to move her and her reports 
were leaked to her attackers. Three 
weeks later, her cell door was again 
opened. Three men entered. She was 
handcuffed, brutally beaten and sexu- 


ally assaulted. Her attackers made 
clear that these horrors were retribu- 
tion for her reports to authorities. 
Despite the fact that counsel for the. 
three women submitted them to poly- 
graph exam- inations, confirming the 
validity of their claims, the U.S. 
Attorney’s Office refused to put the 
evidence before an impartial grand 
jury and closed the criminal case af- 
ter sitting on it for 2 years. No 
criminal or disciplinary charges were 
ever brought against the prison guard 
or anyone else for the violent attacks, 
the cover-up and acts of retaliation or 
the obstruction of justice. 

Michael Bien of Rosen Bien & 
Asaro and Geri Lynn Green of the Law 
Offices of Geri Lynn Green have rep- 
resented the plaintiffs since November 
1995. 44 We are incarcerating people at 
alarming rates,” said Green, “The 
prison systems are not set up to handle 
the huge increases. Even in women’s 
prisons, men staff the units. They read 
the prisoner’s mail and listen to all 
phone calls. There exists no safe and 
secure method of reporting abuse. 
Meanwhile there has been a steady ero- 
sion of prisoners’ access to the courts, 
legal representation, and the press. 
These attacks and the resulting retali- 
ation occurred because we have a 
prison system that is accountable to no 
one. The prison system thrives on 
cover-ups and retaliation breeding mal- 
feasance and misfeasance by prison 
personnel without redress.” 

Green explained: “Each of these 
women, at great personal risk, not only 
reported the sexual assaults but also ex- 
tensively cooperated with the FBI, the 
Office of Inspector General and the 
United States Attorney’s Office. Each 
jeopardized her life to come forward in 
the hopes of helping others by secur- 
ing a criminal prosecution against the 
staff and prisoner perpetrators. Instead 
they faced continued persecution, hu- 
miliation, and threat. They found 
themselves in the middle of a cynical 
system that protects the perpetrators, 
not the victims.” 

“The settlement,” said Bien, 
“achieves plaintiffs’ major goals: The 
BOP has agreed to remedy the serious 


deficiencies in its policies and proce- 
dures, not only at FCI Dublin, but for 
the thousands of other women housed 
at BOP prisons throughout the coun- 
try. Women are the fastest growing 
segment of the prison population yet 
fundamental policies and training con- 
cerning sexual assault and harassment, 
privacy, cross-gender supervision, and 
medical and mental health care for vic- 
tims of sexual assaults have only just 
begun to be addressed. In addition, 
BOP has agreed to stop housing women 
in the J-2 Unit, where these attacks 
took place, and the women will share 
$500,000 in damages to be paid by the 
United States.” 

The civil rights action was filed 
in August of 1996 and is captioned, 
Lucas Mercadel and Douthit v. White, 
et al. No. CV- 96-2905 TEH. The law- 
suit has been resolved through the 
federal court’s Alternative Dispute 
Resolution process. 

“In 1996, a new federal law was 
passed which greatly restricts the 
power of the federal courts to protect 
prisoners from serious violations of 
their Constitutional rights such as the 
rape and sexual assault of my clients,” 
said Bien. “Because of this law, plain- 
tiffs will not be able to enforce the 
settlement of this case by seeking re- 
lief from Judge Henderson. There is 
no reason that the operation of the fed- 
eral prison system should be beyond 
the scrutiny of the federal courts. The 
law is bad policy and is unconstitu- 
tional.” 

“We must be able to monitor what 
goes on behind the prisons’ concrete 
and steel veil of secrecy,” added 
Green. “What happened in this case 
is precisely the danger posed by a 
prison system without accountability 
and independent investigations.” 

Valerie Mercadel and Raquel 
Douthit are still incarcerated in fed- 
eral prisons. Robin Lucas was released 
from prison in July of 1996 and lives 
and works in the Bay Area caring for 
the disadvantaged in a board and care 
facility for the developmentally dis- 
abled. She, a high school basketball 
prodigy, is planning on trying out for 
the WNBA this year. ■ 
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Delay in Medical Treatment States Claim 


T he court of appeals for second 
circuit held that a district court 
erred when it dismissed as frivolous a 
prisoner’s claim that his eighth amend- 
ment rights were violated when a leg 
injury was misdiagnosed and treatment 
delayed. Allen Hemmings was being held 
in a Vermont jail when his Achilles ten- 
don was ruptured during a game of 
basketball. Despite a swollen and painful 
ankle Hemmings was denied specialist 
treatment and a jail nurse took his 
crutches. When Hemmings was eventu- 
ally seen by a specialist, Dr. Vargas, the 
problem was diagnosed and surgery per- 
formed. Hemmings filed suit claiming the 
two month delay in treatment violated his 
eighth amendment rights. The district 
court dismissed the suit as frivolous. 

The court of appeals affirmed dis- 
missal of the claims against most of the 
defendants. The court held the district 
court should not have dismissed his 


medical claims. To establish an eighth 
amendment violation a plaintiff must 
prove he suffered an objectively serious 
medical condition, one that may produce 
death, degeneration or extreme pain. 
Subjectively, the plaintiff must prove the 
defendant acted with a ^sufficiently cul- 
pable state of mind... the required state 
of mind, equivalent to criminal reckless- 
ness, is that the official knows of and 
disregards an excessive risk to inmate 
health or safety; the official must both 
be aware of facts from which the infer- 
ence could be drawn that a substantial 
risk of serious harm exists, and he must 
draw the inference.” 

‘‘While we agree that the fact that 
Hemmings received some medical atten- 
tion, including two x-rays, substantially 
w eakens his claim of deliberate indiffer- 
ence, we are not prepared to say that his 
claim is so completely devoid of merit 
as to justify dismissal at this early stage. 


Hemmings has alleged facts that could 
potentially show, upon further develop- 
ment, that his condition was sufficiently 
painful to satisfy the objective prong of 
the deliberate indifference test under the 
eighth amendment. He has also advanced 
a colorable claim that the defendants 
willfully disregarded his condition, 
which was easily observable, and which 
he complained about for almost two 
months before being referred to a spe- 
cialist, who allegedly described his 
symptoms as ‘classic’ and expressed 
shock at the prison medical staff’s fail- 
ure to diagnose and treat the injury. It is 
also possible that Hemmings could prove 
that nurse Young acted with a sufficiently 
culpable state of mind when she aggra- 
vated his condition by allegedly taking 
away one of his crutches.” The case was 
remanded for further proceedings. See: 
Hemmings v. Gorczyk , 1 34 F. 3d 104 (2nd 
Cir. 1998). ■ 
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Spokane County Corrections Officials Accused of Cover-up 


A n independent counsel 
hired by Spokane County, 
Washington, says that top 
officials at the county’s Geiger Corrections 
Center wrongly fired a former guard and 
then conspired to falsify evidence so the 
firing would stick. The guard, Sandra 
"Sunny” Pilkington, was fired for miscon- 
duct in 1992 for allegedly hugging one 
prisoner and being alone in a darkened 
room with another, charges that she bit- 
terly contested. 

Pilkington was reinstated after an ar- 
bitration hearing and she later filed a 
federal lawsuit. The county then hired Se- 
attle attorney Thao Tiedt as an independent 
investigator — on advice of officials at 
the Washington Counties Risk Pool, the 
insurance pool for self-insured counties. 

Tiedt completed her report, which cost 
the county $49,000, in early 1997. Eight 
months later, a five-page summary of the 
report was obtained by a Spokane news- 
paper from a source identified only as 
"Concerned”. The most serious accusa- 


tions contained in the Tiedt report are 
aimed at county corrections director Gary 
Oberg and Kay Walter, a former Geiger 
administrator and current superintendent 
of the state Airway Heights prison. The 
facts as reported in the Spokane Spokes- 
men Review are as follows: 

Pilkington once told supervisors at 
Geiger that Geiger van driver Michael 
Horstman was drinking on the job. It was 
Horstman who later accused Pilkington of 
misconduct. Pilkington was fired for hav- 
ing "inappropriate contact” with a prisoner. 
Horstman was then promoted to corrections 
officer and given Pilkington’s badge num- 
ber. 

At Pilkington’s union arbitration hear- 
ing, the county presented a key piece of 
evidence — a videotape (produced by 
Horstman and fellow guard Edwin Rosario) 
showing the room where Horstman said 
he caught Pilkington with the prisoner. At 
the arbitration hearing, though, county of- 
ficials admitted the tape had been doctored. 
After the hearing, Horstman and Rosario 


Bob Bensing, Hero, Dies Suddenly 


T he world lost a hero in the 
struggle for human rights on 
February 3, 1998. Southern Center for 
Human Rights lawyer Bob Bensing, 42, 
was returning to Atlanta, GA. from 
Valdosta State Prison after meeting with 
two prisoner plaintiffs. His car report- 
edly hydroplaned and crossed the 
median into oncoming traffic on 1-75 
and was struck by a truck. Bob Bensing 
was killed instantly. Human Rights in- 
tern, Andrew Harrison, w as reported to 
be seriously injured. 

Mr. Bensing was the lead attorney 
in the class action suit to expose Geor- 
gia prison guards' brutality and obtain 
a $283,000 settlement in favor of his 
prisoner clients. His "wealth of experi- 
ence” and "dogged” legal work "brought 
the case to a very successful conclusion 
for the inmates and the 20 [prison] em- 
ployees who testified to the brutality,” 
said Stephen B. Bright, director of the 
Southern Center for Human Rights. “It 
is unprecedented to have that many 
[prison employee] witnesses come for- 
ward. He was the man to break the code 
of silence.” 


Before joining the Southern Center 
for Human Rights in 1995, Mr. Bensing 
was managing attorney for Prisoners 
Legal Services of New York. The ACLU 
of Georgia honored him with its 1997 
Civil Liberties Award. 

"His whole time at the bar was spent 
serving people the most desperately in 
need,” said Mr. Bright. "This was a guy 
who his idea of taking time off in repre- 
senting prisoners was to represent 
Haitian refugees.” 

“He could see the big picture,” said 
Dr. Mary Schlegel, Mr. Bensing ’s wife of 
15 months. "He knew what was going on 
in East Timor and Angola and Germany 
and Moscow' and France and could tie it 
all together and see how it was all con- 
nected to what was happening here.” 

It is with great sadness that we at 
PLN mark Bob Bensing’s passing. He 
w as a subscriber and friend of PLN, a 
shining light in the struggle for prisoner 
rights, and a tireless champion of justice 
and humanity; 

Sources: Atlanta Constitution , Reader 
Mail ■ 


were placed on paid leave while Geiger ad- 
ministrator Mike Pannek investigated 
whether Pilkington had been wTonged. 

"Mr. Pannek did what I can only con- 
clude was a cursory investigation” before 
reinstating Horstman and Rosario, Tiedt 
wrote. 

"At best, the Geiger administration 
has attempted to sweep the whole issue 
regarding false evidence under the rug. 
At worst, there has been a concerted ef- 
fort to keep this matter hidden.” 

Tiedt wrote that Gieger officials 
knew Horstman was accompanied by 
another prisoner when he claimed to have 
caught Pilkington in the darkened room. 
That prisoner was ready to testify that 
Pilkington had done nothing wrong, 
Tiedt wrote. She concluded that Oberg 
and Walter told the witness to “forget” 
what he saw. Oberg "abused his power” 
and Walter “participated in the cover-up 
of the truth,” Tiedt wrote. 

Walter denies any wrongdoing. 
Oberg ’s attorney says his client passed a 
lie detector test in which he denied wrong- 
doing, and Pannek refiised to comment on 
the advice of county attorneys. 

After Pannek’s internal "investiga- 
tion”, Pilkington convinced county 
Sheriff’s Sgt. Ron Ethridge to investigate. 
Ethridge did so, reluctantly at first, but soon 
accepted Pilkington’s theory that Gieger 
employees conspired against her and fab- 
ricated evidence and that Gieger and county 
administrators then conspired to cover-up 
the incident. 

Ethridge said the doctoring of the vid- 
eotape "was blatant” and obvious to a nyone 
who watched it. His investigation led to 
evidence tampering charges against 
Horstman and Rosario. 

The charge against Rosario was 
dropped because a county prosecutor 
missed a court date. A judge dismissed the 
charge against Horstman because the vid- 
eotape didn’t meet the legal definition of 
evidence. Walter continues in her job as 
superintendent of the Airway Heights Cor- 
rection Center. 

Unable to obtain justice on any level 
from the county; Pilkington filed a federal 
lawsuit, scheduled to go to trial sometime 
in 1998. 

Source: Spokesman-Review B 
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PLRA Termination 
Provisions 
Unconstitutional 

A federal district court in Ari- 
zona held that the Prison Liti- 
gation Reform Act (PLRA) section 
providing for termination of consent de- 
crees entered into prior to the PLRA’s 
enactment is unconstitutional, as being 
violative of the separation of powers doc- 
trine. The court further ruled that the 
state was not entitled to termination of 
the consent decree. 

Twenty-five years ago Arizona state 
prisoners commenced a class action against 
the state because of abuses at the hands of 
prison authorities. The prisoners were be- 
ing routinely punished for alleged 
disciplinaiy infractions without being ac- 
corded the basic requirements of due 
process eventually established in Wolff v. 
McDonnell, 418U.S. 539(1974). In addi- 
tion to these procedural due process 
violations, gratuitous beatings were being 
routinely administered, and the prisoners 
were being confined in cells without light 
of adequate nutrition. Good-time credits 
were also being arbitrarily forfeited. The 
parties quickly entered into a consent de- 
cree intended to cure these abuses. 

In January 1994, the state moved to 
modify tlie consent decree. They neglected, 
however, to serve a copy of their motion 
on any individual currently associated with 
the plaintiff class. The trial court subse- 
quently granted file relief requested without 
response from file plaintiffs. Thereafter, 
several current state prisoners began fil- 
ing pleadings attacking file modification, 
and file matter was transferred to the chief 
judge. 

During the pendency of this contro- 
versy the PLRA was signed into law' and 
the state moved for termination of the 
consent decree, pursuant to 18 U.S.C. § 
3626(b)(2). The prisoners opposed this 
motion on the theory that the provisions 
of § 3626(b)(2) violate the doctrine of 
separation of powers and the due pro- 
cess clause. 

In deciding the matter the court de- 
termined that consent decrees are final 
judgments, which are beyond the reach 


of congressional meddling. In a 
well-reasoned, lengthy opinion the court 
agreed with several lower courts in Iowa 1 
and Michigan that the PLRA’s termin- 
ation provisions are unconstitutional. In 
doing so, the court rejected the analysis’s 
of the Fourth Circuit and a New York 
district court, which reached a contrary 
conclusion. Indeed, the court noted that 
"the PLRA is precisely the type of legis- 
lation that is inimical to separation of 
powers [because] the legislative history 
of the PLRA clearly illustrates Congres- 
sional intent to set aside judgments made 
by 'liberal federal judges’ based on the 
populist sentiment that the courts are 
mollycoddling prisoners.” 

Having declared § 3626(b)(2) uncon- 
stitutional, the court declined to consider 
whether file termination provisions vio- 
late the due process clause. The court 
vacated the order modifying the consent 
decree, but stayed vacation for 30 days to 
allow the state to move for modification 
or termination under Fed. R. Civ. P. 
60(b)(5). See: Taylor v. State of Arizona, 
972 F.Supp. 1239 (D A Z 1997) 

1. The Eighth Circuit recently reversed the 
determination of the Iowa district courts, 
holding that the “immediate termination” of 
the PLRA does not violate the separation of 
powers doctrine, the due process clause, or 
equal protection. Gavin v. Branstad , 122 F.3d 
1081 (1997). Every circuit to consider the 
issue has upheld the PLRA’s termination pro- 
vision. 

PLRA Filing Fee 
Provisions Not Retroactive 

T he court of appeals for the fourth 
circuit held that the prov isions 
of the Prison Litigation Reform Act 
(PLRA) that require prisoners filing civil 
actions or appeals in forma pauperis (IFP) 
to ultimately pay the filing fees in full, do 
not apply retroactively. The court further 
held that the district court erred by dis- 
missing the prisoner ’s action as frivolous 
after accepting the prisoner’s partial fil- 
ing fee payment without first affording 
him an opportunity to cure any defects by 
filing an amended complaint. 

A Virginia prisoner filed suit against 
the Attorney General of Virginia and other 
state officials alleging that he had been 


physically mistreated in prison and that 
he was the victim of conspiracies to un- 
lawfully convict and deny him parole. In 
October 1995, the district court granted 
the prisoner’s motion to proceed IFP, re- 
quiring him to make a partial payment of 
the filing fee. On the same date the court 
issued an order dismissing the action as 
frivolous. 

While the appeal was pending the 
PLRA was enacted. Section 804(b) of the 
act amends 28 U.S.C. § 1915(b) to re- 
quire full payment of filing fees by 
prisoners filing civil actions or appeals 
IFP. On appeal the court ordered the pris- 
oner to address the question of whether 
these filing fee requirements apply to 
cases pending oir appeal prior to the ef- 
fective date of the PLRA. The prisoner 
was capably represented by the Appellate 
Litigation Clinic of the University of Vir- 
ginia School of Law. 

The court began its analysis by not- 
ing that "§ 804 reveals no express 
congressional intent that the provisions 
apply retroactively. Under these circum- 
stances the court was required to 
determine whether § 804 would have a 
retroactive effect. Pursuant to Landgraf 
v. USI Film Products , 511 U.S. 244 
(1994), the court reasoned that appli- 
cation of § 804 to the facts of this case 
would diminish the prisoner’s "right of 
access to the courts” and the "retroac- 
tive imposition of the new filing fee 
[provision] would ‘impose new duties 
with respect to a transaction already 
completed,’ namely filing his appeal.” 
(quoting Landgraf) Hence, the effect is 
plainly retroactive. 

The government argued that the new 
filing fee provision was simply a proce- 
dural alteration to the previous version of 
§ 1 9 1 5, and that it would be proper under 
Landgraf The court acknowledged that 
"procedural rules are more likely to ap- 
ply to pending appeals.” However, 
applying the substantive/procedural 
analysis of Landgraf the court noted "that 
even some purely procedural laws and 
rules may not be appropriately applied 
retroactively.” Even under Landgraf "the 
new law governing prisoner filing fees 
should not govern an action in which the 
prisoner has already 'properly filed [his 
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action and appeal] under the old regime. 
(quoting LandgraJ). 

The court recognized a split on tire 
issue among other circuits and examined 
those decisions. The court rejected the 
analysis’s of the second and eleventh cir- 
cuits. The former declined to apply 
Landgraf s reasoning, concluding that the 
new filing fee language is wholly proce- 
dural and imposes only a “slight burden’ 
on prisoners. The latter largely followed 
the reasoning of the second circuit. The 
court criticized these holdings for failing 
“to notice that the actual language used 
by Congress in §804 (b) gives no direc- 
tive as to retroactive application,” thus 
imposing a “traditional presumption” 
against such an application. 

The court found support for its deci- 
sion in opinions of the sixth, seventh and 
tenth circuits, the first two expressly dis- 
agreeing with the second circuit’s 
rationale. Each of these courts found the 
language of the PLRA to be “clearly pro- 
spective.” The court concluded that § 
804(b) should not be applied retroactively. 

With respect to the issue of whether 
the trial court erred in dismissing the ac- 
tion as frivolous after payment of a partial 
filing fee, the court followed the reason- 
ing of seven other circuits whose 
pre-PLRA decisions held that district 
courts may not sue sponte dismiss EFP 
actions as frivolous “ after accepting a par- 
tial filing fee.” The court recognized that 
Fed.RCiv.P. 15 provides even IFP liti- 
gants with an entitlement to amend their 
complaints before dismissal of their ac- 
tions. See: Church v. Attorney General 
of Com. ofVa. , 125 F.3d 210 (4th Cir. 
1997) 

Some PLRA Fee 
Questions Answered by 
the Seventh Circuit 

T he court of appeals for the sev- 
enth circuit held that once a trial 
court determines that an appeal is taken 
in bad faith, a prisoner is disqualified from 
proceeding in forma pauperis on appeal. 
Any subsequent appeal if determined to 
be frivolous, would count as a second strike 
against the prisoner for purposes of tire 
Prison Litigation Reform Act (PLRA). The 
court also held that the act of filing either 
an initial pleading or a notice of appeal 
obligates a prisoner for the full amount of 
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the filing fee, and that any failure to pay 
would bar subsequent filings by the pris- 
oner. Additionally, petitions for writs of 
habeas corpus, pursuant to 28 U.S.C. § 
2241, are civil actions within the meaning 
of the PLRA and subject to all tire provi- 
sions thereof. 

This opinion involves a consolidation 
of three prisoner appeals, each involving 
questions regarding the application of the 
PLRA’s filing fee provisions and the col- 
lection of filing fees under the act. The 
opinion purports to answer some of these 
questions within tire seventh circuit. 

The first case involved a prisoner who 
commenced a § 1983 civil rights action 
after the statute of limitations had expired. 
The district court dismissed the suit and 
denied in forma pauperis status on appeal 
on the theory that such an appeal would 
not be in “good faith.” Tire circuit court 
concluded that the prisoner was obligated 
at the moment he filed tire notice of ap- 
peal to pay the full appellate filing fee, 
and that he was not entitled to the 
partial-prepayment mechanism, as the ap- 
peal was taken in bad faith. 

The court also determined that FRAP 
24(a) 3 allows circuit courts to review or- 
ders finding bad faith appeals without the 
need for filing a notice of appeal. Accord- 
ing to the court, a Rule 24(a) motion to 
the circuit court obviates the need to file a 
notice of appeal, if filed within the time 
prescribed by FRAP 4. If the appeals court 
finds the appeal is in good faith, briefing 
on the merits can be ordered and the fil- 
ing fee provisions of the PLRA 
implemented. However, if the appellate 
court agrees with the trial court’s deter- 
mination of bad faith, the full filing fee is 
immediately due. 

The court further determined that the 
partial -prepayment requirements are cu- 
mulative and concurrent. In other words, 
a prisoner who appeals is obligated to 
make monthly payments of 40% of his or 
her monthly income, instead of the usual 
20% required for a single filing fee debt. 
The court also describes how payments 
are to be made w hen one of the overlap- 
ping debts is satisfied. 

The court found the prisoner ’s appeal 
was, indeed, frivolous and the appeal was, 
in fact, in bad faith. Consequently, each 
action counted as a strike against the pris- 
oner under the PLRA’s three strike 
disqualification policy. 

The second case involved a prisoner 
who had previously been found to have 
filed three frivolous in forma pauperis 
actions. The trial court determined that 
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the prisoner was barred, under the PLRA, 
from filing any further actions without 
prepayment of the full filing fee, “unless 
the prisoner is under imminent danger of 
serious physical injury.” Since the pris- 
oner made no such claim, the case was 
dismissed. 

The appeals court observed that the 
prisoner failed to make any meaningful 
argument refuting the trial court’s deter- 
mination, either with the lower tribunal 
or by motion to the appellate court, and 
the dismissal was affirmed. The court con- 
cluded that because the prisoner filed a 
notice of appeal, he was obligated for the 
full filing fee, and that payment was im- 
mediately due in full. In addition, the 
prisoner would be barred from any future 
filings until the debts were satisfied. 

In the third case a prisoner filed a 
petition for writ of habeas corpus, pursu- 
ant to 28 U.S.C. § 2241, seeking release 
on parole. The court determined that 
“proper” § 2241 actions concern condi- 
tions of confinement, deprivations of good 
time credits, and other matters occurring 
within prisons, in contrast to § 2254 and 
§ 2255 actions, which are continuations 
of the underlying criminal case. Conse- 
quently, § 2241 actions are civil actions 
that fall within the ambit of the PLRA. 
See: Newlin v. Helman , 123 F.3d 429 (7th 
Cir. 1997). 

Eighth Circuit Issues 
PLRA IFP Procedures 

T he court of appeals for the 
eighth circuit has issued a rul- 
ing describing the procedures it and all 
district courts in that circuit will use to as- 
sess and collect filing fees from prisoners 
w ho file with In Forma Pauperis (IFP) sta- 
tus. The court notes that the Prison 
Litigation Reform Act (PLRA) requires 
that prisoners eventually pay all filing fees. 
IFP status merely allow s payment in in- 
stallments. 

Prisoners who appeal the denial of IFP 
status under 28 U.S.C. § 1915(a)(3) by dis- 
trict courts can do so under FRAP 24(a), 
but will be assessed the appellate filing fees 
upon filing such a motion. The court notes 
prisoners responsibility for the fees con- 
tinues until the fee is paid in full. 

The court describes in detail the pro- 
cess by which PLRA IFP fee collection will 
take place. All IFP litigants in the eighth 
circuit should read and familiarize them- 
selves with this ruling. See: Henderson v. 
Norris, , 129 F.3d 481 (8th Cir. 1997). ■ 
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Fatal Mismanagement at Ohio CCA Prison 


with the fact that Derrick Davis was a crimes committed at NOCC, when they 

plaintiff in a major lawsuit against NOCC, set out to lure the CCA i to Youngstown, 

suggest that prison employees may have In an effort to bring jobs to the area. Young- 

planned the murders. stown sold CCA a 101 -acre plot for $1, 

Civil authorities are looking into the granted the company a five-year tax abate- 

possibility of staff involvement in the kill- ment and threw in free utility hookups. The 

ings. but Youngstown police complain city of Youngstown has now filed a mo- 

that NOCC employees refuse to cooper- tion to intervene as a plaintiff in the 

ate with police investigations of mayhem prisoners’ lawsuit against the CCA. The 

at the institution. Prison officials have city seeks a role in determining which pris- 

hung up on police detectives and ques- oners are transferred to NOCC as well as 

tioned the police department’s authority enforcement of the provision in its con- 

to probe crimes committed at the private tract with the company saying that NOCC 

facility. A prison captain told police of- will house no more than 1500 prisoners, 

fleers investigating a stabbing that he Mahoning County; where NOCC is lo- 

could not give any information to an out- cated, plans to bring its own suit against 

side agency because the CCA has its own the CCA to recover costs it’s incurred in- 
investigator. vestigating crimes committed at the prison. 

NOCC has been plagued with secu- In the wake of the chaos at NOCC, 
rity problems since the 1700-bed prison the Ohio legislature has passed a bill that 

opened its doors in May, 1997. More than subjects private prisons to state regula- 

16 stabbings have Taken place at the tion and makes private prison owners 

prison, while a total of 22 assaults with liable for costs resulting from prison ri- 

weapons occurred in Ohio’s 29 state pris- ots, escapes and murders. The 

ons, which house 48,000 prisoners, during Florida-based Wackenhut Corrections 

1997. NOCC underwent three Corp. is currently seeking to build a pri- 

institution-wide lockdowns in its first five vate prison in Ohio’s rural Athens 

weeks of operation . Township . 

Local residents may not have con- 
sidered the expense of treating prisoners’ Sources: Akron Beacon-Journal , Co- 
injuries at local hospitals, along with the lumbus Dispatch , National Public 
cost of investigating and prosecuting Radio. ■ 

California Prison Psychologist Kills Child, Self 


I n February 1998, federal judge 
5am Bell ordered the Corrections 
Corp. of America to halt the transfer of 
inmates from Washington, D.C., to the 
Northeast Ohio Correctional Center 
(NOCC), a CCA-owned prison in Young- 
stown, Ohio. Bell agreed with Alphonse 
Gerhardstein, the Cincinnati attorney rep- 
resenting NOCC prisoners, that CCA 
administrators inadequately classified 
prisoners transferred to NOCC. 

Although NOCC is medium-security 
prison, many of the convicts sent there 
from the District of Columbia penal sys- 
tem were assaultive* long-term prisoners 
who Gerhardstein contends are properly 
classified as maximum security. The Dis- 
trict of Columbia, which has a contract 
with the CCA to house prisoners at the 
Youngstown facility, may have tried to 
unload some of its most dangerous and 
troublesome prisoners on NOCC. But 
CCA administrators are responsible for 
ensuring that prisoners they accept for 
confinement at NOCC are appropriate for 
medium-security placement. 

Judge Bell’s ruling was prompted by 
the fatal stabbing, on February 22 1998, 
of NOCC prisoner Derrick Davis. Three 
prisoners stabbed Davis 15 times in the 
face, neck, chest and hands, according to 
Youngstown police. 

Ironically, Davis was one of 
Gerhardstein’s clients in the suit challeng- 
ing classification policies at NOCC. 
Richard Johnson, one of the suspects in 
Davis’s murder, was named in the law- 
suit as someone who should not have been 
housed in medium security. In a legal 
brief, Gerhardstein called Johnson a "pro- 
totype example of [a] maximum-security” 
convict. 

Bryson Chisley, another NOCC pris- 
oner, was stabbed to death on March 11, 
1998. Both of the murder victims were 
attacked in the institution’s disciplinary' 
segregation unit, where they were being 
confined for violating prison rules. The 
prison’s security procedures require that 
no prisoners in the seg unit may be re- 
leased from their cells except when 
handcuffed, shackled and escorted by 
guards. 

Chisley and Davis were both in full 
restraints and under staff escort when they 
were killed by seg unit prisoners who were 
outside their cells without handcuffs or 
shackles. These circumstances, together 


T racy Lynn Johnson, 33, worked 
as a prison psychologist at the 
California Medical Facility (CMF, 
Vacaville) until she went on "stress 
leave” on September 5, 1997. [CMF, 
Vacaville is at the center of a 
long-running class action suit over in- 
adequate mental health care]. Four 
months later Johnson died of strangula- 
tion, an apparent suicide, in the Solano 
County 1 Jail. 

On Monday, December 15, 1997, 
Johnson phoned police to report her 
2-year-old daughter missing. But hours 
later, during police questioning, she con- 
fessed that she drowned her toddler in a 
pool of water, placed her body in a plas- 
tic garbage bag and threw her in a 
dumpster. Police found the girl’s body 
in the dumpster, surrounded by cat litter 
in an apparent attempt to hide any de- 
composing smell. 


Police sources said that Johnson’s 
husband is not a suspect in the slaying. 
Dr. Johnson was taken into custody and 
placed in the Solano County Jail. Days 
later she resigned from her job after prison 
officials arrived at her jail cell with revo- 
cation paperwork. She was then placed 
on "suicide watch” by jail officials. 

On Dec. 30 Johnson was taken off 
suicide watch, while still receiving medi- 
cation for manic depression and auditory 
hallucinations, jail sources said. She was 
found dead in her ceil on Jan. 16, 1998 a 
bedsheet wrapped around her neck and 
fastened to the upper bunk. 

No suicide note was found, and no 
staff or other jail detainees interviewed 
say that Johnson had given any indica- 
tion that she intended suicide, jail officials 
said. It was the third suicide in the jail in 
as many months. 

Source: Vacaville Reporter Hj 
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$6.5 Million Spent in California Sexual Harassment Suit 

by W. Wisely 


T he cost to California taxpayers 
will top $6.57 million in a 
sexual harassment suit judgment handed 
down November 30, 1997, against the 
Department of Corrections. The amount 
included $2 million in damages, $1.8 
million paid to private defense attorneys 
retained for the seven month trial in San 
Luis Obispo Superior Court, $1.7 mil- 
lion in fees and expenses to plaintiff 
attorney Ray Mattison, and $353,955 
already awarded to Linda George, a 
former associate warden. 

George took medical retirement in 
1 997 as the result of 1 8 months of sexual 
harassment in 1993-94 while working 
under California Men’s Colony former 
chief deputy warden Augustine Infante. 
Infante has since been fired. 

"‘Our clients got reasonably compen- 
sated and we’ve been able to change the 
way the institution operates,” Mattison 


said. “The prison is one of the biggest 
employers in the county, and every day 
we hear from somebody who works there 
that things are different now, that this 
kind of thing doesn’t go on there any- 
more.” 

CDC spokesperson Christine May 
said the Department is appealing the 
awards of $1.6 million that Judge Ken- 
neth Andreen, a retired appellate court 
jurist, awarded two guards. May said the 
Department will also appeal all the at- 
torneys fees. 

Judge Andreen said in his 10 page 
preliminary opinion that he was “mind- 
ful of the costs of this case to the state 
have been high, ” but that the guards ’ law- 
yers ""must be compensated for taking on 
a challenge that would have deterred 
most attorneys.” He said the lawyers 
“took major risks and expended several 
years of their lives to prosecute a case 


involving a civil rights claim that soci- 
ety was just beginning to recognize.” 

Andreen found that Infante had 
touched George’s breast in front of a 
prison Equal Employment Opportunity 
investigator, grabbed her by an ankle, fol- 
lowed her off prison grounds in a manner 
""somewhat like stalking” and told her she 
had ""the hottest seat in the prison.” 

State Senator Ruben Ayala, 
D-Chino, chairman of the joint legisla- 
tive committee on prison management, 
called the San Luis Obispo sexual ha- 
rassment case reflective of ""a terrible 
situation” in the Department of Correc- 
tions. If the awards are upheld on 
appeal, the total amount will exceed 
money the agency spent for attorney and 
monitoring fees in the class action law- 
suit challenging brutality and inhumane 
conditions at the Pelican Bay State 
Prison. ■ 
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A parolee who is convicted of a 
Lew crime has a due process 
right to a parole revocation hearing that 
fulfills all six requirements of accurate 
fact-finding set out in Morrissey v. 
Brewer, 408 U S. 471, 92 S.Ct. 2593 
(1972). 

William John was convicted in 1976 
on federal sexual assault charges (the 
crime occurred in Glacier National Park) 
and was sentenced to 30 years. The U.S. 
Parole Commission paroled John in 1982. 

In 1986, John pleaded guilty to a 
sexual assault charge in New Mexico 
state court and was sentenced to 12 years. 
_The .Commission lodged a detainer 
against John, and in 1993 he was paroled 
from his New Mexico sentence into fed- 
eral custody. 

The U.S. Parole Commission con- 
ducted a perfunctory parole revocation 
hearing and suggested a release date af- 
ter 156 months (counting the 90 months 
John had already served in state custody). 
The National Commissioners affirmed 
the revocation decision and upped the 
ante: it ordered John to continue his fed- 
eral sentence to a reconsideration hearing 
in 2008. 

John filed a writ of habeas corpus, 
which the A Z district court dismissed as 


moot after the U.S. Parole Commission 
offered to conduct a belated ""limited re- 
vocation hearing”. 

The 9th circuit reversed and re- 
manded with the direction that John be 
provided a new parole revocation hear- 
ing consistent with Morrissey. 

Any prisoner, state or federal, whose 
parole was revoked without having been 
afforded the ""six requirements of accu- 
rate fact-finding necessary to satisfy the 
" minimum requirements of due process” ’ 
should review this case, as it contains 
extensive analysis and citations on the 
rights of parolees in regards to revoca- 
tion hearings. See: John v. U.S. Parole 
Commission , 122 F.3d 1278 (9th Cir. 
1997). ■ 
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Involuntary Medical Experiments Violate Due Process 


T he court of appeals for the ninth 
circuit held that doctors who 
administer drugs without a patient’s con- 
sent for research purposes violate the right 
to substantive due process. The court also 
held that fact questions existed which pre- 
cluded summary judgment. Charles 
Johnson was seriously injured while try- 
ing to evade arrest. Johnson suffered 
severe head injuries, was taken to a Uni- 
versity of California hospital where he was 
given a paralytic agent, was intubated and 
hyper-ventilated to prevent brain damage 
from intercranial pressure. 

Doctors Meltzer and Marshall in- 
serted an instrument into Johnson’s skull 
to monitor intercranial pressure. Meltzer 
signed a consent form on Johnson’s be- 
half authorizing use of an experimental 
drug called U-74-006F. Johnson was un- 
conscious and unable to consent. The 
Food and Drug Administration had ap- 
proved use of the drug in experimental 
trials but not for general use. Johnson filed 
suit claiming his rights were violated by 
the involuntary, experimental use of 
drugs. The district court dismissed the 
suit granting summary judgment to the 
defendants. The court of appeals affirmed 
in part, reversed in part and remanded. 

As a procedural matter the court held 
the district court erred in granting sum- 
mary judgment to a defendant who was 
never served with the complaint. Under 
Fed.R.Civ.P. 4(m) the action should have 
been dismissed without prejudice. On re- 
mand the lower court was instructed to 
dismiss Johnson’s claims against that 
defendant without prejudice. Another 
defendant was not named in the district 
court’s judgment. The court held this was 
not essential because the body of the 
court’s order made it clear it intended to 
grant summary judgment to that defen- 
dant, thus creating a final, appealable 
order. 

The court held that disputed issues 
of material feet made summary judgment 
inappropriate on Johnson’s claims involv- 
ing tlie administration of U-74-006F. The 
district court construed Johnson’s claims 
under the eighth amendment as one 
claiming deliberate indifference to seri- 
ous medical needs. The court of appeals 
analyzed Johnson’s claim as one for pro- 
tection under the substantive due process 


clause of the Fourteenth amendment. See: 
Albrightv. Oliver, 510U.S. 266, 114S.Ct. 
807 (1994). 

The supreme court has held that sub- 
stantive due process is implicated in the 
involuntary administration of medication. 
See: Washington v. Harper , 494 U. S. 210, 
110 S.Ct. 1028 (1990) and Riggins v. 
Nevada , 504 U.S. 127, 112 S.Ct. 1810 
(1992). While Johnson was not a prisoner 
at the time of the medication, he was tech- 
nically an arrestee, the court held it would 
apply the prisoner standard because 
Johnson could prevail even under that 
standard which is more demanding. 

The doctor defendants claimed they 
gave Johnson the U-74-006F for his ben- 
efit and not for research purposes. 
However, the consent form that Meltzer 
signed was captioned “Consent for Par- 
ticipation in a Research Project.” The 
form states there was likely to be no di- 
rect benefit to the patient from the drug 
but that researchers might learn more 
about the safety of U-74-006F in head 
injury patients. The form also states ran- 
dom patients will receive placebos instead 
of the drug. 


The court held that because there is 
a genuine issue of material fact in dis- 
pute as to whether the drug was 
administered for research purposes or for 
Johnson’s benefit, the district court erred 
in granting summary judgment to the 
doctors. “Thus, upon remand, a fact- 
finder will have to determine: (1) 
whether the doctors’ predominant intent 
was to provide Johnson medical treat- 
ment or to further their own medical 
research; and (2) whether, assuming the 
doctors’ predominant intent was to pro- 
vide Johnson medical treatment, they 
reasonably believed that the treatment 
w ould be beneficial.” The court affirmed 
dismissal of Johnson’s other claims. See: 
Johnson v Meltzer, 134 F.3d 1393 (9th 
Cir. 1998). 

This ruling is important because it 
affirms that doctors can be held liable for 
using prisoners or detainees in medical 
experiments without their informed con- 
sent. Historically, U.S. prisoners have 
been used as Guinea pigs in numerous 
and bizarre medical experiments, many 
of which had serious negative health con- 
sequences. H 


PLN Writer Exiled by CCA 


A lex Friedmann is a prisoner and 
a journalist. Until recently he 
also warmed a for-profit bunk at the Cor- 
rections Corporation of America’s (CCA) 
South Central Correctional Facility in 
Clifton, Tennessee. That is, until his cor- 
porate warders decided that Alex 
Friedmann presented a threat to the se- 
curity of their stock performance. 

Alex has written numerous articles 
for PLN and other publications, mostly 
about prison priv atization in general and 
CCA in particular [See the cover articles 
of the Nov ’97 and Feb ’98 PINs]. He 
was also interviewed by Eric Bates, who 
quoted Alex in the article “Private Pris- 
ons” [The Nation , January 5, 1998]. 

Initially, CCA/South Central em- 
ployees refused to allow copies of The 
Nation article into the prison, claiming it 
w ould “incite disobedience to law enforce- 
ment officials or prison staff.” This blatant 
censorship was subsequently overturned 
on appeal to TN DOC officials. 

Shortly thereafter, PLN received a 
letter from Alex: “As indicated by my 


address change, I’m no longer at CCA/ 
South Central . ...” He had been transferred 
to a TN state prison “in tire far northwest 
comer of the state, about as far away from 
anywhere as you can possibly get.” 

Prison activists and writers have al- 
ways faced transfer and other retaliatory 
acts by their captors. What makes this one 
“newsworthy” is the brazen and deliber- 
ate wording of CCA’ s reclassification and 
transfer order : 

“Transfer justification is inmate 
Friedmann continues to create and dis- 
seminate information concerning 
negative incidents experienced by CCA 
in the past. Inmate Friedmann solicits 
outside support in his cause to disrupt the 
operations of this facility. Inmate 
Friedmann disrupts the normal day to day 
operation of this facility by soliciting other 
inmates to join him in his efforts to de- 
grade CCA with negative articles and 
outside sources,” says the transfer papers 
signed by CCA corporate employees. 

Source: Reader Mail ■ 
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Refusal of Non-Lethal Injection Kills Arizona Prisoner 


A rizona prisoner Teshome 
Abate, 39, died Jan. 3, 1998, 
after a four month hunger strike. 

In 1989 Abate brought suit against 
the department of corrections seeking to 
acquire his Ethiopian Orthodox Chris- 
tian diet. Ethiopian Orthodox leaders 
had informed officials their faith requires 
adherence to Old Testament dietary laws. 
There was never any question as to 
Abate ’s faith, but rather the department’s 
refusal to provide his diet. 

'The department was doing every- 
thing we could,” DOC spokesman Mike 
Arra said. "But we could not accommo- 
date him.” 

That claim by Arra was disputed by 
Donna Hamm, President of Middle 


Ground Prison Reform. T understand an 
inmate cannot make unreasonable re- 
quests, but when he has religious beliefs 
he is willing to die for. it seems like DOC 
could go halfway,” she said. 

The court agreed with the depart- 
ment and the Ninth Circuit Court of 
Appeals and U.S. Supreme Court af- 
firmed. After these rulings denying his 
diet. Abate launched his hunger strike. 
Prison officials received a court order to 
force-feed him intravenously, but soon 
grew weary of his resistance. Officials 
then decided not to continue to attempt 
to force-feed him. 

"For a department that has executed 
seven inmates since 1993 [by lethal in- 
jection] to say it can’t keep an IV in an 


inmate’s arm is laughable,” said Donna 
Hamm. 

In letters home to his uncle. Abate had 
complained of harassment by guards and 
prisoners due to his nationality and beliefs. 
He complained also that reports of those 
abuses were not responded to by officials. 

"It became a burden to attempt to 
accommodate him,” said Arra. 

The incident brought criticism from 
Naneen Karraker, an advocate with the 
California Criminal Justice Consortium. 
"The prevailing attitude across the coun- 
try is prisoners don’t deserve anything,” 
she said. 

Sources: Arizona Daily Star , Seattle 
Times , Washington Post | 


State Weasel Monitors Private Prison Chicken Coop in Texas 


R obert L. Dearing is the deputy 
director of the Texas Commis- 
sion on Jail Standards. The jail 
commission is in charge of inspecting and 
certifying county jails, including those that 
are privately operated. The jail 
commission’s authority to enforce state 
standards, in effect, gives it the 
life-and-death power over private prison 
vendors who want to ply their trade in the 
state of Texas. 

One of those vendors, the Bobby Ross 
Group, operates the Dickens County Cor- 
rectional Center (DCCC) in West Texas. 
DCCC has been the site of numerous dis- 
turbances. The facility 1 was criticized by 


Montana state officials who conducted an 
audit and cited 29 areas of noncompliance 
with the jail’s contract to house Montana 
prisoners . 

Unlike the Montana state audit, 
however, Texas state jail commission 
inspector Robert Scarborough — and 
deputy director Dearing — gave the 
troubled Bobby Ross Group facility a 
clean bill of health. 

The discrepancy between the Mon- 
tana and Texas state inspections wasn’t 
big news. Not until the Houston 
Chronicle did some digging. In Novem- 
ber, 1997, the Chronicle reported a 
startling fact: A subsidiary of the Bobby 


Ross Group paid a hefty $42,000 a year 
"consulting fee” to Dearing. 

Bobby Ross company attorney, Tony 
Schaffer, confirmed that Dearing received 
the $42,000 annual payment, but claimed 
that Dearing did not "consult” on any 
Texas facilities. Schaffer said that Dearing 
was paid by BRG to conduct security in- 
spections of a male juvenile facility tire 
company operates in Ocilla, Georgia. 

Dearing resigned his BRG consult- 
ing job immediately after news of it broke 
in the media. 

Sources: Houston Chronicle , Waco 
Tribune-Herald | 


Illinois Court Access Suit Dismissed 


W hen the U.S. supreme court 
decided Lewi s v. Casey, 116 
S.Ct. 2174 (1996) [PLN, Aug. 1996] PLN 
noted tliat the ruling essentially gutted pris- 
oners' right of access to the courts and 
made it virtually impossible for class ac- 
tion court access claims to succeed. This 
case illustrates those predictions. 

In 1982 Illinois state prisoners in seg- 
regation units filed a class action suit 
claiming they were denied meaningfiil 
access to the courts. After years of discov- 
ery and pretrial preparation a bench trial 
was held and in 1995 the district court 
ruled in favor of the plaintiffs, finding they 
had been denied their right of access to 
the courts. See: Walters v. Edgar , 900 F. 
Supp. 197 (ND IL 199 5)[PLN, June, 
1996]. After Lewis was decided, the court 
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reopened testimony in the case to allow the 
plaintiffs to meet the new standard. 

Lewis requires that prisoners show "ac- 
tual injury” to prevail on access to the court 
claims, i.e., they must prove that a non frivo- 
lous lawsuit related to the conditions of their 
confinement or their criminal conviction 
was dismissed. In class action suits the 
named plaintiffs had to prove they had lost 
meritorious court cases because they could 
not have known of some requirement due 
to deficiencies in the legal assistance they 
were given or they could not file a complaint 
due to inadequacies in law 7 libraries or legal 
assistance and suffered "arguably actionable 
harm.” Systemwide relief could only be or- 
dered for widespread violations of the 
specific type suffered by the named plain- 
tiffs. Prior to Lewis plaintiffs did not have to 


show "actual injury” to win a court access 
claim related to a '"core" access issue, like 
an adequate law library. 

Applying Lewis the court in this case 
held that die named plaintiffs had not for- 
feited a non frivolous legal claim "Because 
of a lack of access to court, (sic)” There- 
fore. the case had to be dismissed. 

The court noted its previous findings 
that many prisoners couldn’t understand 
tlie procedures of how to file a grievance 
or fill out a form to send to a court to begin 
a complaint. "Under the rule announced 
in Lewis v. Casey inmates w ho because of 
illiteracy, language problems or other rea- 
sons are unable to have a claim heard are 
unlikely also to be able to complain about 
lack of access to the courts.” See: Walters v. 
Edgar , 973 F. Supp. 793 (ND IL 1997). ■ 
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San Francisco City and County Jail Conditions 
Held Unconstitutional 


A federal district court in Cali- 
fornia ruled that numerous 
conditions of confinement at San Fran- 
cisco county jail # 3 violated 
contemporary standards of decency and 
the eighth and fourteenth amendments. 
Of particular importance to West coast 
readers, the court found that the jail’s 
vulnerability to earthquakes was uncon- 
stitutional. Since most detention facilities 
between San Diego and Anchorage lie 
on or near seismic fault lines, this is an 
important area of eighth amendment li- 
ability that warrants exploration and, if 
necessary, litigation. 

In 1991 city and county jail prison- 
ers filed a class action suit challenging 
conditions at jail # 3, seeking money 
damages and extensive injunctive relief. 
That suit was settled in 1993 with the 
defendants agreeing to comply with the 
settlement’s requirements. In 1994 the 
plaintiffs reopened the case and filed an 
amended complaint charging the defen- 
dants with failure to comply with the 
earlier settlement. The court appointed 
Allen Breed as a special master to deter- 
mine the defendants’ compliance with 
the earlier settlement. Breed’s report con- 
cluded that while some conditions at jail 
# 3 had improved, in many cases the 
defendants completely or substantially 
failed to comply with the settlement. 
After further hearings the court ordered 
the parties to file cross motions for sum- 
maty judgment. This ruling followed. 

At the outset the court held the de- 
fendants’ objection to the continued 
retention of Breed as special master in 
the case was meritless. The defendants 
claimed it violated the Prison Litigation 
Reform Act (PLRA), 18 U.S.C. § 3626. 
The court noted the PLRA applied only 
to special masters appointed under 18 
U.S.C. § 3626(f)(6). The court appointed 
Breed as a special master pursuant to 
Fed.R.Civ.P 53(a), therefore the PLRA 
did not apply. 

Because the plaintiffs are not con- 
victed felons the court applied the more 
protective fourteenth amendment stan- 
dard enunciated in Bell v. Wolfish , 441 
U.S. 520, 99 S.Ct. 1861 (1979). In some 
instances the court noted it was apply- 
ing the higher eighth amendment 


standard for conditions of confinement, 
using the logic that if the plaintiffs w ere 
entitled to relief under the eighth amend- 
ment then they were entitled to relief 
under the fourteenth. 

The court found the following con- 
ditions unconstitutional: 

Overcrowding/Double-Celling: 
For nine months in 1995 the jail held 
718 prisoners in a space designed for 
557. The court found that during this 
period when the prisoners were 
double-celled, spending between 16 and 
23 hours a day in their 41 square foot 
cells, their constitutional rights were vio- 
lated. Prisoners’ average stay in the jail 
was 103 days per prisoner, making the 
conditions especially unbearable. “The 
many harmful consequences of this over- 
crowding on inmates’ health and safety 
appear obvious, and they include such 
phenomena as increased violence due to 
inadequate supervision levels per inmate, 
a taxing of the physical facilities such 
that inadequate plumbing and sewage 
treatment pose health risks, and a deple- 
tion of opportunities for time outside of 
the cell for such activities as recreation 
and religious services.” However, be- 
cause a new jail was built to relieve 
overcrowding, the defendants were not 
deliberately indifferent to the plaintiffs 
needs. Despite this somewhat contradic- 
tory ruling, e.g., that the jail’s current 
population was not overcrowded at the 
time of the ruling, the court noted that 
the master’s report predicted future 
crowding was likely absent court inter- 
vention. The court ordered the 
defendants to “provide a remedial plan 
that ensures they will not return to their 
practice of corralling two adults into the 
same 41 square foot space.” 

Fire Safety: The court held that the 
absence of fire rated door assemblies to 
contain fires and automatic sprinklers 
coupled with the use of flammable mat- 
tresses; the accumulation of combustible 
debris in the jail; staffing inadequate to 
allow for proper evacuation and a 60 year 
old electrical system was unconstitu- 
tional. Under Hoptowit v. Ray , 753 F. 2d 
779 (9th Cir. 1 985) prisoners have a right 
not to be subjected to an unreasonable 
risk of death or injury by fire and can 


obtain injunctive relief from such con- 
ditions without waiting for casualties to 
occur. While the defendants had made 
some fire safety improvements, the court 
held these were inadequate to avoid li- 
ability under the fourteenth amendment. 

Seismic Safety: Jail # 3 is within a 
quarter mile of the San Andreas fault and 
faces a 50 percent chance of a 7.0 or 
higher magnitude earthquake within the 
next fifty years. Seismic evaluations of 
the jail found that its structural deficien- 
cies pose a “high seismic risk” to human 
life. A malfunctioning cell locking sys- 
tem and inadequate staffing increase the 
risk of leaving prisoners trapped in their 
cells during and after an earthquake. The 
court found that a city building code re- 
quiring such buildings be vacated, 
repaired or demolished showed society 
was not prepared to tolerate such risks. 
“Nothing about subjecting inmates to 
excessive risks of harm from earthquakes 
appears ‘reasonably related to a legiti- 
mate governmental interest,’ compelling 
the court to find a fourteenth amendment 
violation.” 

The court rejected the defendants’ 
argument that because repairing the jail 
would cost $33 million and voters had 
failed to approve bonds for the repair 
there was no basis for liability. “Plain- 
tiffs have a constitutional right to 
reasonable safety from harm... Defen- 
dants may determine the most 
economical method for attaining seismic 
safety, whether that involves minor re- 
pairs, retrofitting, or replacement of the 
entire structure. In any case, their fail- 
ure to ensure plaintiffs’ reasonable safety 
violates the fourteenth amendment.” 

Water, Plumbing and Sewage: The 
court found that defects in the jail’s an- 
tiquated water, plumbing and sewage 
system, violates public health require- 
ments and safe drinking water codes. 
The defendants made no attempt to in- 
spect the jail’s water supply. Sewage 
leaks, unsealed floors with water leak- 
ing through the jail, hot water pipes with 
deteriorated asbestos coverings, etc., all 
rose to the level of a constitutional vio- 
lation. The court noted that prisoners 
need not await a dysentery attack before 
obtaining a remedy. 
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Michigan’s Parole Amendments Constitutional 


Attorney Visits: The lack of privacy 
for attorney client visits compromises 
lawyers’ ability to prepare their client’s 
defense. The court noted that criminal 
defendants have a sixth amendment 
right to counsel that is not subject to the 
"actual injury” requirement of Lewis v. 
Casey , 116 S.Ct. 2174 (1996). Unre- 
solved factual questions about a new 
teleconferencing system prevented the 
court from granting summary judgment 
on this issue. 

Noise: The court held that noise lev- 
els of 73 to 96 decibels violated the 
plaintiffs’ constitutional rights because 
of the psychological harm that can re- 
sult. The court noted safety concerns 
arise when guards cannot hear cries for 
help from prisoners. 

Lighting: The court noted that vari- 
ous standards require 20 to 30 foot 
candles of lighting in living areas. Light- 
ing in jail # 3 ranged from .28 to five 
foot candles. "Where lighting appears so 
poor as to be inadequate for reading and 
to cause eyestrain and fatigue, the con- 
ditions appear unconstitutional even 

under the eighth amendment Poor 

lighting also impairs the vision of 
guards, critical to adequate surveillance 
and safety. Here, the threat to plaintiffs’ 
health and safety appears sufficient to 
constitute punishment.” 

Air Quality, Ventilation and Heat- 
ing; The court found that asbestos in air 
ducts; a lack of air movement in many 
cells; vapors from combustion gases; 
broken radiators and heaters; inadequate 
thermostats and broken windows all vio- 
lated constitutional norms. The 
defendants claimed they were attempt- 
ing to fix the system. The court held this 
made the issue improper for resolution 
on summary judgment. 

The court granted summary judg- 
ment to the defendants with regards to 
hygiene involved in food preparation and 
storage; safety from physical violence; 
medical and psychiatric treatment; law 
library 7 access; religious services; per- 
sonal visits and outdoor recreation. 

The court ordered the defendants to 
submit a remedial plan for those claims 
it had granted summary judgment to the 
plaintiffs on and ordered counsel to meet 
and decide whether to settle the remain- 
ing claims or go to trial. See: Jones v. 
City and County of San Francisco , 976 
F. Supp. 896 (NDCA 1997). ■ 


T he court of appeals for the Sixth 
Circuit held that the 1992 
amendments to Michigan’s parole laws, 
that postpone initial mandatory 7 review 
hearings for certain state prisoners and re- 
duce the frequency of subsequent 
mandatory parole hearings, do not violate 
the Ex Post Facto Clause of tire U.S. Con- 
stitution. 

In 1992 the Michigan legislature re- 
vised its laws governing parole. These 
amendments established a uniform man- 
datory parole interview schedule for 
prisoners serving sentences for crimes com- 
mitted before the effective date of the 
statute. Those effected were prisoners serv - 
ing "mandatory 7 life, parolable life, or long 
indeterminate sentences.” The new sched- 
ule called for initial parole interviews after 
ten years incarceration, followed by subse- 
quent interview's every 7 five years thereafter. 

Numerous prisoners effected by the 
1992 amendments filed civil rights com- 
plaints alleging that the retroactive 
application of the new parole interview 
schedule violates tire Ex Post Facto Clause 
because it lessens their eligibility for early 
release. The prisoners argued that the 
changes impose greater punishment than 
the law 7 di d at the time they committed their 
offenses. 

The trial court consolidated the indi- 
vidual cases and certified a class action. 
The prisoner/plaintiffs were divided into 
three subclasses, based upon offense date 
(pre-1977, 1977-1982, and 1982-1992) and 
the above-described sentence categories. 


The district court analyzed the chal- 
lenges under the criteria established in 
California Department of Corrections v. 
Morales , 514 U.S. 499 (1995). Shabazzv. 
Garry. ; 900F.Supp. 118(EDMI 19 96)[PLN, 
May 1995]. The instant claims with respect 
to two of the subclasses were distinguished 
from Morales and held unconstitutional. 
How ever, tire trial court found no ex post 
facto violation with the subclass consisting 
of prisoners who committed their crimes be- 
tween 1977-1982 and received mandatory 
life sentences, and those serving sentences 
for crimes committed prior to 1977, 

The court of appeals also applied the 
Morales test. How ever, the panel concluded 
that the new 7 law' does "not change the stan- 
dard for parole,” simply because it alters 
the frequency of mandatory interview s, nor 
does it prohibit prisoners from petitioning 
the Parole Board for interviews. In addi- 
tion, the court noted that the Parole Board 
retained the discretion "to grant parole in- 
terviews of its own volition, and to grant 
prisoners parole without an interview” . Un- 
der these circumstances, the court reasoned 
that any hypothetical effects on sentence 
duration’s are too tenuous and speculative 
to render the changes unconstitutional. 

The court concluded that the retroac- 
tive application of the new' Michigan 
mandatory parole interview schedule es- 
tablished by the 1992 statutory 
amendments "is constitutional to all sub- 
classes and must be allowed to stand.” See: 
Shabazz v. Garry , 123 F.3d 909 (6th Cir. 
1997). ■ 


Discriminatory Policy Enforcement Actionable 


T he court of appeals for the eighth 
circuit held that the discrimina- 
tory enforcement of prison policies is 
actionable as an equal protection violation. 
William Foster is a black Missouri state 
prisoner A prison policy 7 required that all 
electronic equipment be bought from the 
prison commissary 7 . Foster requested per- 
mission from warden Paul Delo to buy a 
television and a stereo from an outside ven- 
dor. Delo refused and Foster sued claiming 
the denial was in retaliation for lawsuits 
Foster had filed and because he was black. 
The district court granted summary judg- 
ment to Delo and dismissed the suit. The 
court of appeals affirmed in part, reversed 
in part and remanded. 

The appeals court held that no evi- 
dence supported a retaliation claim, which 


had been properly dismissed. How ever, 
the court reversed dismissal of the equal 
protection claim. Foster submitted an af- 
fidavit stating four white prisoners had 
told him Delo had allowed them to pur- 
chase electronic equipment from outside 
vendors. "These statements would cre- 
ate a genuine issue as to Delo’s 
explanation of the exceptions granted to 
two white inmates, and as to exceptions 
allowed other white inmates... we con- 
clude Foster’s further attestations, that 
he could not obtain these inmate’s affi- 
davits because they feared retaliation 
from prison officials, sufficiently dem- 
onstrated his inability to present 
opposing evidence, warranting denial of 
summary judgment” See: Foster v. Delo , 
130 F.3d 307 (8th Cir. 1997). ■ 
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Alabama HIV+ Prisoners Case Remanded Once Again 
for Proper RA Consideration 


T he court of appeals for the elev- 
enth circuit held that prisoners 
asserting a claim to Rehabilitation Act 
(RA) protection had the burden of show- 
ing that they were “otherwise qualified’" 
under the Act, or could be made so by 
reasonable accommodation, and that the 
trial court’s determination that RA rights 
could be subordinated to correctional con- 
cerns violated the law of the case doctrine. 
The court further held that reassignment 
of the case on remand to a different judge 
was warranted. 

For more than a decade the Alabama 
DOC has maintained a policy of segre- 
gating all HI V+ prisoners. Male prisoners 
are confined to the Limestone Correc- 
tional Facility, while seropositive female 
prisoners are housed at the Julia Tutwiler 
Prison for Women. Each of these facili- 
ties has a separate unit for HIV+ 
prisoners, and these prisoners are unable 
to participate in most of the programs 
available to HIV-prisoners. In addition, 
the programs available to seropositive 
prisoners are “not comparable” to the pro- 
grams available to the general prison 
population. 

In 1987 Carmen Harris filed suit 
against the ADOC seeking declaratory 
and injunctive relief The case was even- 
tually certified as a class action. The 
prisoner class claimed that the ADOC’s 
HIV policy violated several constitutional 
provisions and § 504 of the RA. After a 
trial the case was dismissed. See: Harris 
v. Thigpen , 727 F.Supp. 1564 (MD AL 
1990). 

A prior panel of the eleventh circuit 
affirmed the dismissal of the constitu- 
tional claims on the first appeal. However, 
the case was remanded “for additional 
findings and clarification by the district 
court,” as to the prisoners’ RA claims. 
Harris v. Thigpen , 941 F.2d 1495 (11th 
Cir. \99l)[PLN Jan 1992], 

On remand there was a substitution 
of parties because Harris had died during 
the course of litigation and a change in 
responsible bureaucrats. The district court 
conducted a lengthy trial, and issued a 
495 page unpublished opinion. Onishea 
v. Hopper , No. 87-V1109-N, slip op. The 
trial court concluded that all ADOC pro- 
grams satisfied § 504, and again denied 
the prisoner class any relief 


On appeal, the prisoners argued that 
the Onishea opinion contained numerous 
errors of both law and fact, which ren- 
dered the court ’s ultimate rejection of their 
§ 504 claims suspect. First, the appellate 
court discussed the essential statutory el- 
ements of a cause of action under the RA, 
then it addressed the specific challenges 
to the trial court’s decision. 

The court determined that a prima 
facie claim of unlawful discrimination 
under § 504 must allege: (1) the claim- 
ants are “handicapped” within the 
meaning of the RA; (2) they are “other- 
wise qualified” ; (3) they are excluded from 
programs or activities solely because of 
their handicap; and (4) the programs or 
activities from which they are excluded 
are operated by an agency that receives 
federal funds. The only element in dis- 
pute in this case was whether the prisoners 
are “otherwise qualified.” 

As a threshold matter, the court de- 
termined that the prisoners bore the initial 
burden of persuading the finder of fact 
that they were “otherwise qualified” to 
participate in prison programs. In order 
to carry this burden the prisoners would 
have to show that their participation posed 
no significant risk to others in the pro- 
grams, or that reasonable accom- 
modations are available to reduce the risks 
to insignificant levels. 

The panel recognized that the lower 
tribunal had ruled that the prisoners “were 
not ‘otherwise qualified’ without any at- 
tempt to quantify whether a significant 
risk of transmission existed to warrant cat- 
egorical exclusion” from programs. The 
court determined that the trial court had 
“created a scenario for transmission suffi- 
cient to satisfy an ‘any risk’ standard by 
stringing its assumptions together, but 
failed to show that the scenario satisfied 
the governing significant transmission 
risk test.” Since the “any risk” standard 
imposed too high a burden on the prison- 
ers, the court concluded that the case 
required remand for application of the 
proper standard. 

The panel also rejected the trial 
court’s application of the Turner v. Safley, 
482 U.S. 78, 89 (1987), test to the pris- 
oners’ claim. The court reasoned that it 
would be improper to subject an RA claim 
to Turner analysis, absent express con- 
gressional intent. The court concluded 


that the district court erred by grafting 
Turner's constitutional standard onto this 
court’s previously stated statutory test. 

Lastly, the court considered the pris- 
oners’ motion to recuse the trial judge, 
which was made and denied at the begin- 
ning of the trial on remand. Although the 
panel concluded that the judge’s state- 
ments “do not indicate a bias so severe as 
to call into question the fairness of the 
trial,” the court conceded that the district 
court’s apparent “deference to policy mak- 
ers ... led it to abandon its judicial role.” 
The court concluded that “the totality of 
circumstances” and a need “to preserve 
the appearance of justice” required reas- 
signment to a new trial judge. See: 
Onishea v. Hopper , 126 F.3d 1323 (11th 
Cir. 1997). H 

Colorado Prisoners 
Passing Up Parole 

M ore than 2,500 Colorado state 
prisoners opted to stay in 
prison rather than ask for parole during 
the fiscal year ending June 30, 1997. 
More than 20 percent of those who 
waived parole hearings were close to 
ending their full sentence, usually within 
six months to a year. But most of the 
rest skipped their parole hearings be- 
cause they knew they would be turned 
down anyway, said DOC spokesperson 
Liz McDonough. 

“A lot of these people know' they’re 
not going to get paroled,” said 
McDonough, “so they just don’t go 
through the disappointment and heart- 
ache of a hearing.” 

The Colorado state parole board 
conducted 13,292 parole hearings in FY 
1996-97. They granted 3,273 paroles. 
The 2,547 prisoners refusing to attend 
parole hearings was a 22.5 percent in- 
crease over the previous year. 

Colorado prisoners are technically 
eligible for parole after serving half their 
sentence, said Bob Sylvester, the man- 
ager of Dismas House, a Denver halfway 
house for parolees. But the parole board 
is making most prisoners serve at least 
70 percent of their time, said Sylvester. 

Source: Rocky Mountain News | 
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Segregation Conditions Defined for Sandin Purposes 


T he court of appeals for the sev- 
enth circuit held that district 
courts evaluating the impairment of a lib- 
erty interest in prison disciplinary 
hearings should compare segregation 
conditions of confinement throughout the 
entire state prison system. The court ex- 
pressed doubt that prisoners would ever 
be able to show a liberty interest in being 
free from segregation absent the loss of 
good time. This ruling constitutes the lat- 
est episode of the lower courts grappling 
to apply the supreme court ’s muddled and 
poorly written ruling in Sandin v. Connor , 
515 U.S. 472, 115 S.Ct. 2293 
(1995 )[PLN, Aug. 1995]. In Sandin the 
court held that prisoners cannot show a 
liberty interest protected under the fed- 
eral due process clause unless they can 
show they suffered an “atypical and sig- 
nificant” deprivation. 

Thomas Wagner, an Indiana state 
prisoner, filed a petition seeking habeas 
corpus relief in federal court after he was 
sentenced to one year in segregation as 
punishment for battery in a prison disci- 
plinary hearing. Wagner lost no good 
time. The district court dismissed the suit. 
The record consists only of the complaint, 
with no information about segregation 
conditions. The appeals court vacated and 
remanded the case with detailed instruc- 
tions to the lower court. 

The appeals court notes that prison- 
ers have no constitutional right under the 
due process clause to avoid transfer to 


more restrictive prisons. See: Meachum 
v. Fano , 427 U.S. 215, 96 S.Ct. 2532 
(1976). 

“When Sandin is interpreted in light 
of the transfer cases, it becomes apparent 
that the right to litigate disciplinary con- 
finements has become vanishingly 
small.... This may be why, since Sandin , 
no court of appeals has found such a con- 
finement to be a deprivation of liberty, 
though Williams v Fountain , 77 F.3d 372, 
374 n. 3 (11th Cir. 1996), "assumed’ a 
deprivation, and the second circuit seems 
inclined to leave the door open a bit wider 
than Sandin , when read in light of the 
transfer cases, appears to allow.... This is 
not to say that prison discipline is no 
longer actionable in the federal courts. 
When it takes the form of prolonging the 
prisoner’s incarceration or otherwise de- 
priving him of what has been held to be 
liberty' or property within the meaning of 
the due process clause, is securely action- 
able.... But when the entire sanction is 
confinement in disciplinary segregation 
for a period that does not exceed the re- 
maining term of the prisoner’s 
incarceration, it is difficult to see how af- 
ter Sandin it can be made the basis of a 
suit complaining about a deprivation of 
liberty.” The court stated that 6 % of all 
U.S. prisoners are confined in segregation 
on any given day. 

The court observed, “This is a harsh 
result” and said it w ould welcome clarifi- 
cation on this issue by the supreme court 


because it was merely carrying Sandin to 
its logical extreme. It also requested guid- 
ance on whether this analysis should 
include only a given state’s prison sys- 
tem or to view “the entire federal and state 
jail and prison system as a single system 
in order to balance the entire prisoner 
load....” But the court did not decide this 
issue. 

In remanding Wagner’s claim, the 
court noted while “It is extremely unlikely 
that Wagner can establish that the condi- 
tions of his disciplinary segregation are 
significantly more restrictive than condi- 
tions of confinement elsewhere within the 
Indiana prison system, the absence of any 
factual record in the district court makes 
it inappropriate for us to affirm out of 
hand.” See: Wagner v. Hanks , 128 F.3d 
1173 (7th Cir. 1997). ■ 

Attention Veteran 
Prisoner Activists 

elling of America co-editor 
Daniel Burton-Rose is working 
on a book about prisoner activism in the 
1960s and 70s. Daniel is seeking con- 
tacts with veterans from that period. 
Rememberances of involvement in w f ork 
stoppages, anti-racist organizing, pris- 
oner unions, etc. are especially welcome. 
Send letters to: Daniel Burton-Rose; c/o 
Prison Legala News; 2400 NW 80th 
Street, #148; Seattle, WA 98117. ■ 
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Race Requirement for Religion Struck Down 


A federal district court in Loui- 
siana held that a prison rule 
allowing only ethnic Native Americans 
to engage in Native American Religious 
(NAR) practices was unconstitutional. 
Seven Louisiana state prisoners housed 
in a private prison operated by the Cor- 
rections Corporation of America (CCA) 
on contract to the Louisiana DOC, filed 
suit claiming violation of their first 
amendment religious rights. The plain- 
tiffs claimed they were allowed to practice 
NAR for an eight month period after 
which their gatherings were forbidden 
and they were denied the use of items 
sacred to their religion, such as pipes, 
tobacco, feathers, sweat lodge, etc. The 
prison warden claimed that a “gang or 
organization'’ was forming and the Loui- 
siana DOC promulgated a policy that 
allowed only prisoners that have a Bu- 
reau of Indian Affairs (BIA) number or 
are ethnically Native American to par- 
ticipate in NAR ceremonies. The policy 


also limited the use of religious items to 
sacred circle services and required their 
storage in the prison chaplain’s office 
when not in use and authorized one spe- 
cial gathering a year. All the plaintiffs 
were denied NAR participation because 
they did not have a BIA number or were 
not "ethnically Native American.” 

After an evidentiary hearing the court 
quickly dismissed the plaintiffs’ statutory 
claims. It began by noting that the Reli- 
gious Freedom Restoration Act was no 
longer enforceable, having been struck 
down as unconstitutional by the supreme 
court. See: City ofBoerne v. Flores , 117 
S.Ct. 2157 (1997). [PLN, Sep. 1997] The 
American Indian Religious Freedom Act, 
42 U.S.C. § 1996, claims were dismissed 
because "AIRFA is a law without teeth. It 
creates neither a cause of action nor any 
judicially enforceable individual rights. ...” 
Lastly, the Indian Civil Rights Act, 25 
U.S.C. § 1301-1303, applies only to Na- 
tive American tribal governments. 


Applying O’ Lone v. Estate of 
Shabazz , 482 U.S. 342, 107 S.Ct. 2400 
(1987) to the plaintiffs’ first amendment 
claims, the court held the ethnicity policy 
was unconstitutional because it was not 
reasonably related to any legitimate peno- 
logical interest. "The policy is akin to a 
requirement that practicing Catholics 
prove an Italian ancestry...” The court 
noted that other means allow the preven- 
tion of prison gangs. 

The court upheld the limitation on 
access to some religious items and the ban 
on a sweat lodge. However, the court or- 
dered sacred circle ceremonies to be held 
on the same frequency as they took place 
before the ban and that religious policies 
be implemented which provided the same 
facilities and resources for all religions. 
The court denied money damages, hold- 
ing the plaintiffs had not shown any 
injury. See: Combs v. Corrections corpo- 
ration of America, 977 F. Supp. 799 (WD 
LA 1997). ■ 


Washington Good Time Cap Clarified 


A Washington state court of ap- 
peals held that prisoners con- 
victed of violent class B felonies were 
entitled to a one third good time sentence 
reduction and not the fifteen percent re- 
duction calculated by the Washington 
DOC. Craig Mahrle was convicted of so- 
licitation to commit second degree murder. 
The Washington DOC applied RCW 
9. 94 A. 150(1) to his sentence. This statute 
pertains to earned early released credits and 
specifies that: "In the case of an offender 
convicted of a serious violent offense or a 
sex offense that is a class A felony com- 
mitted on or after July 1, 1990, the 
aggregate earned early release time may 


not exceed fifteen percent of the sentence. 
In no other case shall the aggregate earned 
early release time exceed one third of the 
total sentence.” 

Former RCW 9.94A.030(27)(A) de- 
fined "serious violent offenses” as: first and 
second degree murder; homicide by abuse; 
first degree kidnapping; first degree as- 
sault; first degree child assault and the 
attempt, solicitation or conspiracy to com- 
mit any of these offenses. While Mahrle’s 
offense was a "serious violent offense” 
under RCW 9.94.150(1), it was only a class 
B felony 

The court held that RCW 9.94. 1 50( 1 ) 
was ambiguous. As a matter of statutory 


construction the law could apply only to 
those offenses that were serious violent of- 
fenses and a class A felony, or it might 
not. 

Applying the rule of lenity the court 
held "RCW 9.94.150(1) is ambiguous 
and strictly construe it, in Mr. Mahrle’s 
favor, to apply the ‘class felony’ limita- 
tion to the phrase "a serious violent 
offense.’” 

"We therefore grant Mr. Mahrle’s 
personal restraint petition and direct DOC 
to calculate his good time up to one third 
of his total sentence.” See: Matter of 
Mahrle , 945 P.2d 1142 (Wash. App.. Div. 
3 1997). ■ 


Required in Religious Diet Claim 


Trial 

A federal district court in Cali- 
ornia held that disputed facts 
required a trial to determine if a segregated 
Muslim prisoner’s religious rights were 
violated w hen he was denied a special diet 
during Ramadan. Roderick Washington, 
a California state prisoner, filed suit claim- 
ing he was denied the diet Muslim 
prisoners in population at the Centinela 
State Prison received during Ramadan. 
The court had previously denied the de- 
fendants summary judgment in this action. 
After the supreme court struck dow n as 
unconstitutional the Religious Freedom 
Restoration Act, see: City of Boerne v. 


Flores, 117 S.Ct. 2157 (1997) [PLN, Sep. 
1997], the defendants filed a motion for 
reconsideration under Fed.R.Civ.P 54(b), 
which the court denied. 

Applying the first amendment free 
exercise of religion standard for prisoners 
articulated in O ’ Lone v. Estate of Shabazz, 
107 S.Ct. 2400 (1987) and Ward v. Walsh, 
1 F.3d 873 (9th Cir. 1992), the court held 
there was no evidence showing that limit- 
ing the religious diets of prisoners in 
administrative segregation was related to 
any legitimate penological goal. Prisoners 
have a right to be provided with food suffi- 
cient to sustain them in good health which 


satisfies the dietaiy laws of their religion. 
The court held that Washington had pre- 
sented sufficient evidence to raise a genuine 
issue of material fact, requiring a trial to 
resolve. 

The court also denied the defendants 
qualified immunity from money damages 
because the law on prisoners’ right to reli- 
gious diets was well established. The court 
also denied dismissal of the supervisory 
liability claims, holding Washington had 
presented evidence that supervisory prison 
officials were involved in the dietary dep- 
rivation. See: Hmhington v. Garcia , 977 
F. Supp. 1067 (SD CA 1997). ■ 
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Repeal of South Carolina Furlough Law Violates Ex Post Facto 


T he court of appeals for the fourt h 
circuit held that amendments to 
a South Carolina statute which eliminated 
furlough rights for prisoners convicted be- 
fore its passage violate the ex post facto 
clause of the U.S. constitution. In 1983 
the South Carolina legislature enacted 
S.C. Code. Ann. § 24-13-720 which pro- 
vides for the mandatory release on 
supervised furlough, six months prior to 
the expiration of their sentences, of all 
prisoners serving less than life sentences. 
In 1993 the legislature amended the stat- 
ute to make the furlough program 
permissive rather than mandatory and to 
incorporate eligibility criteria from 
S.C. Code. Ann. § 24-13-710, which would 
exclude violent offenders from the pro- 
gram. 

The South Carolina supreme court 
held that the 1993 changes to § 24-13-720 
were a substantive change to the law but 
"application of the amended statute to 
prisoners who were not within six months 
of the expiration of their sentences at the 
time of the 1993 amendment did not of- 
fend ex post facto principles.” See: Plyler 
v. EvatU 313 S.C. 405, 438 S.E.2d*244 
(1993). The same plaintiffs from that case 
then filed a habeas corpus action in fed- 
eral court. In an unpublished ruling, the 
district court held that application of the 
1993 amendments to prisoners serv ing 
sentences of less than life for crimes com- 
mitted between the 1983 enactment of § 
24-13-720 and its 1993 amendment, vio- 
lated the ex post facto clause of the U.S. 


constitution. The court of appeals af- 
firmed. 

While the statutes uses the term “fur- 
lough” to describe the six month early 
release, the court noted it is essentially 
the same as parole. The key factor being 
that the prisoners were actually released 
from prison under its provisions. Amend- 
ing the statute meant prisoners excluded 
from participation would spend an addi- 
tional six months in prison. 

The appeals court rejected the state’s 
argument that it lacked subject matter ju- 
risdiction to hear the appeal because 
ruling in the prisoners’ favor would nul- 
lify the state court ruling. The court noted 
that state court rulings can be reviewed 
in habeas corpus proceedings. 

The ex post facto clause prohibits en- 
actment of “any law which imposes a 
punishment for an act which was not pun- 
ishable at the time it was committed: or 
imposes additional punishment to that 
then prescribed.” “A law violates the ex 
post facto clause when it is retrospective — 
i.e. when it applies to events predating its 
enactment — and it disadvantages those to 
whom it applies. Lynce v. Mathis , 117 
S.Ct. 891, 896... (1997)” [PLN, Apr. 
1997] 

The court rejected the state’s argu- 
ment that the ex post facto clause did 
not apply to -this -case because §-- 
24-13-720 was designed to relieve prison 
overcrowding and therefore was not part 
of a prisoner’s sentence. The supreme 
court rejected an identical argument in 


Lynce. The relevant question for ex post 
facto purposes is whether application of 
the amended § 24-13-720 will extend the 
prisoners’ period of incarceration, “The 
application to the inmates of the 1993 
amendment to § 24-13-720 unquestion- 
ably has the effect of increasing the 
length of their incarceration. Pursuant 
to the 1983 version of the statute as in- 
terpreted by the supreme court of South 
Carolina, the inmates would be entitled 
to released from incarceration on fur- 
lough six months prior to the expiration 
of their sentences, assuming the other 
criteria of the provision are satisfied. Un- 
der the statute as amended in 1993, 
however, prisoners who could not sat- 
isfy the additional requirements of § 
24-13-710 would not be eligible to par- 
ticipate in the program and would be 
required to serve the final six months of 
their sentences in prison. As discussed 
above, the program established by § 24- 
13-720 is indistinguishable from parole. 
Thus, for all practical purposes the ap- 
plication to the inmates of the 1993 
amendment to § 24-13-720 deprives 
them of mandatory parole. As desirable 
as such a result may be — particularly in 
view of the violent nature of the crimes 
for which some of these individuals are 
incarcerated such a retroactive change 
. in the law is violative of the ex post facto 
clause;. . -Therefore, we are left with no 
choice but to affirm the decision of the 
district court.” See: Plyler v. Moore , 129 
F.3d 728 (4th Cir. 1997). ■ 


Beating by Unknown Guards States Claim 


A federal district court in the 
District of Columbia held that 
a prisoner’s claim that he was beaten un- 
conscious by three unknown guards stated 
a claim for violation of the eighth amend- 
ment. James Arnold, a District of 
Columbia (DC) prisoner, was returning to 
his cell from a prison official’s office when 
he found a guard severely injured from an 
apparent attack by other prisoners. Arnold 
claimed he was attempting to help the 
guard when three unidentified Emergency 7 
Response Team (ERT) guards arrived, 
handcuffed him and then proceeded to 
kick, stomp and beat him unconscious 
while calling him names. Arnold was then 
placed in a feces covered cell with no run- 
ning water, heat, bedding or eating 
utensils. He was also denied medical care 


for his injuries for several days. Arnold filed 
suit claiming this chain of events violated 
his eighth amendment right to be free from 
cruel and unusual punishment. The defen- 
dants filed a motion to dismiss for failure 
to state a claim, which the court granted in 
part and denied in part. 

The court dismissed Arnold’s medi- 
cal claims and those related to his 
isolation because he had not sued the 
right defendants and did not claim that 
the officials he sued were in fact respon- 
sible for the denial of medical care and 
adequate shelter. The court acknowl- 
edged that if Arnold had properly sued 
the responsible parties he had otherwise 
stated an eighth amendment claim. 

The court held that under Hudson 
v. McMillian , 503 U.S. 1, 112 S.Ct. 995 


(1992) Arnold had stated an eighth 
amendment claim for violation of his 
eighth amendment rights. The objec- 
tive component of the excessive force 
claim was met by the severity of the 
injury 7 . The subjective component, the 
guards’ “state of mind” that the attack 
was a sadistic and malicious use of 
force, was met by the guards’ threats 
and insults as they beat Arnold. The 
court held that the fact that Arnold had 
not yet identified his assailants was not 
grounds for dismissal because no dis- 
covery had been conducted yet. The 
court appointed counsel to represent 
Arnold in his remaining claims. Read- 
ers will note this is not a ruling on the 
merits. See: Arnold v. Moore , 980 F. 
Supp. 28 (D DC 1997). ■ 
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News in Brief 


AZ: On April 1, 1998, former 
Perryville prison warden Thomas 
Sullivan was convicted by a Maricopa 
county jury of raping three girls, ages 
8-16. A 16 year Arizona DOC employee, 
Sullivan was arrested in March, 1996, 
when DOC employees reported the alle- 
gations to superiors. One of his victims, 
now in her 20 ’s, is a state prison guard 
who told police Sullivan molested her 
when she was 10 and they had an affair 
when she was 16. Before being convicted 
Sullivan had sued the ADOC for wrong- 
ful termination because he was fired after 
being arrested. 

AZ: On March 17, 1998, Jack 
Bearce, a state prison guard at the Flo- 
rence prison, was arrested for 
smuggling drugs into the prison. 
Bearce had a balloon filled with drugs 
when arrested. Bearce has been 
charged with promoting prison contra- 
band and possession of dangerous 
drugs. He was released on bail pend- 
ing trial. 

CA: On February 27, 1998, medi- 
cal employees from state prisons 
picketed the California Department of 
Corrections health care services office 
in Sacramento to protest unsafe work- 
ing conditions. The medical technical 
assistants and nurses want to be al- 
lowed to use pepper spray and batons 
to deal with their prisoner patients. 

CT: On March 3, 1998, Rebecca 
Messier was charged with conspiring 
to bribe state prosecutor Sandra Tullius 
to modify the prison sentence of her 
husband Joseph Messier. Joseph, a 
former state prison guard, is serving 
an eight year prison sentence for rap- 
ing two girls. Joseph approached an 
unidentified prisoner about bribing 
Tullius. The prisoner promptly re- 
ported the inquiry to police and 
pocketed $7,000 of Joseph’s money. 
Rebecca was arrested after giving 
$8,500 to an undercover investigator. 

CT: On March 31, 1998, Robert 
Shukis, former deputy warden at the 
Janet York Correctional Institution in 
Niantic, the state women’s prison, was 
sentenced to six months in jail after 
being convicted of fourth degree sexual 
assault. The charges stem from Shukis 
having a sexual relationship with a 


prisoner who was his secretary . Cunnie 
Daniel, a prison guard at the same fa- 
cility, was sentenced to one year in jail 
for coercion. Daniel was convicted of 
having sex with a prisoner that resulted 
in the victim having a baby. In Con- 
necticut it is illegal for prison 
employees to have sex with prisoners, 
even if the prisoner consents. 

GA: The state DOC has enacted a 
new policy imposing a $4 "‘adminis- 
trative processing fee” each time a 
prisoner is found guilty of violating 
prison rules. The policy went into ef- 
fect April 1, 19g8. 

IL: On March 6, 1998, Wallace 
Weicherding was among four white su- 
premacists arrested by the FBI for 
conspiring to rob banks, murder civil 
rights lawyer Morris Dees, kill judges 
and poison water supplies. The men 
possessed rockets, machine guns and 
bombs. Weicherding was fired from his 
prison guard job at the Graham Cor- 
rection Center in Hillsboro in 1993 for 
giving Ku Klux Klan propaganda to 
fellow IL DOC employees. He filed a 
lawsuit over his firing, which was dis- 
missed. See: Weicherding v. Riegel , 
981 F.Supp. 114 (CD IL 1997). 

NM: In January, 1998. former El 
Paso, TX, county prosecutor Timothy 
Byrne was convicted in federal court 
of luring a 15 year old New Mexico 
boy across state lines to Texas to have 
sex with him. Byrne met the boy 
through an internet chat room. 

PA: In January; 1998, Jesse Tharp, 
a BOP guard at the U.S. Penitentiary 
at Lewisburg, was indicted in federal 
court on five counts of having indecent 
contact with two children on federal 
property outside the prison. The 
victim’s ages and sex was not disclosed 
but the grand jury indictment charges 
Tharp with having indecent contact 
with a child under the age of 8 and a 
child under the age of 5. 

Turkey: On januaryT4,T998, 260 
political prisoners, members of the 
Kurdish Workers’ Party (PKK), ended 
a 55 day hungerstrike at the Erzurum 
Special Type Prison. The prisoners de- 
manded an end to isolation and 
permission to take part in recreational 
activity. Hundreds of prisoners in other 


prisons in Turkey took part in solidar- 
ity fasts to support the PKK prisoners. 
The strike ended when the government 
agreed to the prisoners’ demands. 

TX: In January, 1998, a Nolan 
County jury acquitted prisoner John 
Gauna in the stabbing and beating 
death of Wallace Unit prisoner Rene 
Guerra in 1995. Prisoners Adolfo 
Garza, Salvador Hernandez, Luis 
Ortis, Frank Ramirez and Humberto 
Paura have been convicted in Guerra’s 
death, which occurred during a “gang 
related disturbance,” according to 
prison officials. 

TX: On February 13, 1998, former 
Texas Department of Criminal Justice 
(TDC J) guard Barbara Blythe was sen- 
tenced to 21 years in federal prison for 
helping her common law husband, pa- 
rolee Mark Harris, rob a bank and 
spend the proceeds in a Las Vegas gam- 
bling spree. During the robbery Harris 
shot a bank guard in the head and left 
him in a vegetative state. Blythe met 
Harris while he was imprisoned at the 
French Robertson Unit where she 
worked as a guard. 

TX: On February 9, 1998, former 
Wallace Unit (Colorado City) guard 
Robert Santibanez pleaded guilty to a 
third degree felony charge of deadly 
conduct for firing 11 shots into a rural 
home and two pick up trucks. As part 
of his plea bargain Santibanez w as sen- 
tenced to a 10 year probated prison 
term and ordered to pay $ 1 ,665 in res- 
titution and $1,000 in court costs. The 
TDCJ fired Santibanez after his arrest. 

VA: On March 24, 1998, Loudoun 
county jail guards Ardon Nichols III, 
Anthony Johnson and Carlos Olave 
were indicted on state charges of forc- 
ible sodomy, abduction, indecent 
exposure, adultery; fornication and un- 
lawful sexual intercourse arising from 
allegations the defendants forced 
women prisoners at the jail to have 
sexual intercourse and perform oral sex 
. All three men were released on per- 
sonal recognizance bonds. 

WI: On February 11, 1998, 12 
guards at the Green Bay Correctional 
Institute suffered minor injuries in a 
scuffle involving 12-15 prisoners. No 
reason was given for the confrontation. 
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WA: The Clallam Bay Correc- 
tional Center was placed on lockdown 
status from February 8-12, 1998, due 
to a number of fights among prisoners 
that occurred in dining areas. Rebel- 
lions by prisoners in the Intensive 
Management Unit left no space to fur- 
ther isolate combatants The lockdown 
affected the IMU and close custody 
units of the prison during which a 
search for weapons was carried out. 

WA: With more than 500 crime 
related bills introduced in the 1997-98 
legislative session alone, a statewide 
panel of police and prosecutors asked 
legislators to slow down. The panel 
complained that legislators were en- 
acting poorly written laws that weren’t 
needed, weren’t understood, couldn’t 
be enforced and which cities and coun- 
ties lack the funds to carry out. It is 
unlikely the request will be heeded, 
especially in an election year. ^ 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 

Bounds. 1998 Edition. 314 
pages, 1 3 page Table of Content with 
over 440 quick reference topics with 
favorable supporting federal case law. 
'The Manual for Lawyers and Post- 
Conviction Litigants for Prevailing 
on Ineffective Assistance of Counsel 
Claims, and Methods of Establishing 
'Cause’ for Procedural Default.” Top- 
ics: Preparing for Post-Conviction 
Relief; Ineffective Assistance of 
Counsel; Conflict of Interest; The 
Right to Counsel Procedural Default; 
Cause and Prejudice; Actual Inno- 
cence: Fundamental Miscarriage of 
Justice; Factual Innocence; Legal In- 
nocence: The "Ends of Justice”; Nov- 
elty Issues of Law; Intervening 
Change in Law; Retroactive Appli- 
cation of the Law; and much more! 

Regular price $69.95 plus $5.00 ship- 
ping and handling (inmate dis- 
counted price $49.95 plus $5.00 ship- 
ping and handling). Send check or 
money order to: Zone DT Publish- 
ing, P.O. Box 1462, Allen, Texas 
75013-0024. 

TX residents please add 8.25% sales tax. 


Vigilante Attack on Prisoner Requires Trial 


T he court of appeals for the sec- 
ond circuit held that issues of 
fact as to whether guards were person- 
ally involved in a vicious attack on a 
prisoner, precluded summary judgment 
for the guards. The court also held that a 
statement allegedly made by one of the 
guards to one of the prisoner assailants, 
was admissible as a statement of a co- 
conspirator in furtherance of a 
conspiracy. 

The factual basis for this case in- 
volves a New York state prisoner, newly 
confined to the Clinton Correctional Fa- 
cility, who had intentionally clogged the 
toilet in his cell in a protective custody 
(PC) wing and flooded the unit. He was 
apparently miffed at being swindled in a 
transaction with another PC prisoner. 
The following morning six prisoners 
entered his locked cell and severely beat 
him. 

The way the cellblock was designed, 
the individual cell doors could only be 
opened by means of controls on a panel 
in the guards’ cage. Although numerous 
guards had theoretical access to the con- 
trol panel, only one guard and a sergeant 
were actually assigned to the wing at the 
time of the attack. 

Just prior to the assault, the prisoner 
heard one of the assailants say, "Sergea nt 
says no steel. No steel. As far as 
weapon[s], no steel. He says, We got ten 
minutes. No steel.” After the attack the 
sergeant even visited the prisoner in the 
prison hospital to let him know, "This is 
Clinton. That’s only the first step in the 
treatment.” On one visit, the sergeant ac- 
tually brought two of the goons who 
assaulted the prisoner, along with him. 
The prisoner testified by deposition that 
the sergeant regularly threatened to kill 
him and routinely warned him, "Don’t 
press charges on us.” 

Although he could not see who ac- 
tually opened his cell door, the prisoner 
brought a civil rights action against the 
guard and the sergeant, alleging that they 
had participated in or encouraged die as- 
sault by opening the cell door, or by 
permitting someone else to open it. The 
guards denied involvement, and after ex- 
tensive discovery, moved for summary 
judgment. 

The magistrate judge characterized 
the prisoner’s "evidence regarding the 
opening of the cell door [as] presump- 
tive.” He also classified the statements 
regarding the sergeant ’s approval of the 


attack, as inadmissible hearsay. The 
magistrate concluded that the prisoner 
"had failed to ‘show[ ] purposeful acts 
on the part of the [guards] or deliberate 
indifference to his safety.’” Summary 
judgment was entered against the pris- 
oner. 

The appellate court began its analy- 
sis by discussing the proper standard for 
summary judgment. The trial court’s 
function in this regard is not to resolve 
factual disputes, but to determine 
whether there is a genuine issue of ma- 
terial fact to be tried. In performing this 
function, the trial court is required to 
draw all reasonable inferences in favor 
of the party opposing summary judg- 
ment. 

The appeals court easily recognized 
that the magistrate judge indulged in im- 
proper credibility assessments and drew 
every conceivable inference adversely to 
the prisoner. The court also observed that 
the magistrate imposed an unduly heavy 
burden of proof on the prisoner by re- 
quiring him to prove that no one but the 
two guards could have opened the cell 
door. This requirement is clearly the pre- 
ponderance of evidence standard 
established by law. 

The court analyzed the assailant’s 
statements attributed to the sergeant as 
potentially double hearsay, concluding 
that neither part was. The court reasoned 
that because the sergeant is a party to 
the action, his statements, when offered 
against him, are not hearsay under 
Fed.R.Evid. 801(d)(2)(A). In addition, 
they would be admissible under 
Fed.REvid. 80 1(c) because they were not 
offered for truth of content, but to merely 
establish foreknowledge and complicity. 

The court further determined that 
the statements fell outside the definition 
of hearsay, under Fed.R.Evid. 
801(d)(2)(E), because they were uttered 
by a coconspirator in furtherance of the 
conspiracy. The court concluded that in- 
dependently admissible evidence lends 
credence to the assailant’s identification 
of the sergeant as the person who orches- 
trated the attack. 

To his good fortune, the prisoner was 
capably represented by Michael E. Cassidy 
of the Prisoners’ Legal Service of New 
York, and the appellate court vacated the 
summary judgment as improvidently en- 
tered. See: Fischl v. Arrnitage , 128 F.3d 
50 (2nd Cir. 1997) ■ 
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PA County Medical Co-Payment Constitutional 


T he court of appea ls for the third 
circuit held that a program 
charging prisoners a small ($3-$5) fee 
when they sought medical care, is not 
per se unconstitutional, nor as imple- 
mented, under the eighth amendment. 
The court further held that the program 
is not unconstitutionally vague, that the 
procedures for fee deduction do not vio- 
late due process, and that the program 
does not violate prisoners’ right of ac- 
cess to courts. 

This case involves a policy imple- 
mented at the Berks County (PA) Prison 
charging prisoners a medical 
co-payment. Under the policy, indigent 
prisoners are guaranteed care; however, 
their prison accounts are debited for the 
charge. Any future income received by a 
prisoner is seized at a rate of 50% to sat- 
isfy any outstanding balance. If there are 
any unpaid fees when a prisoner is re- 
leased, they may be recovered by a 
collection agency. 

Although the court acknowledged 
that “a state must provide [prisoners] 


with basic medical care,” it observ ed that 
"the question of whether that care must 
be provided free of charge” has yet to be 
resolved by the supreme court. Hence, 
medical co-payments are not per se un- 
constitutional. 

The court analyzed the prisoners’ 
"as implemented” challenge by con- 
solidating eight arguments into four 
categories. The court quickly rejected 
the prisoners’ assertion that the 
co-payment charges are higher than 
Medicaid, as being constitutionally in- 
significant. The court also found the 
lack of Spanish translations of the 
policy does not amount to deliberate 
indifference. However, the court did 
urge prison officials to provide such 
translations. 

The weightier issue involved a 
claim that the co-payment leads 
neat-indigent prisoners to delay, and 
even forego, treatment for serious medi- 
cal ailments. The court rejected this 
argument because the prisoners failed 
to provide supporting evidence, and in 


Sexual Harassment Actionable 


T he court of appeals for the sev- 
enth circuit held that sexual ha- 
rassment by prison staff is actionable 
under 42 U.S.C. § 1983. The ruling is 
important because it defines when prison 
staff act under "color of state law” for 
liability purposes. Eric Walker, an Illi- 
nois state prisoner, filed suit against 
Debbie Dinning, a prison counselor. 
Walker claimed that on three different 
occasions Dinning sexually harassed him 
when he sought her protection from 
threats by other prisoners; that Dinning 
grabbed his penis and on another occa- 
sion made comments about his genitals 
when he was entering a shower. 

The district court dismissed the 
complaint as frivolous, holding Dinning 
did not act "under color of state law,” a 
necessary element for a 42 U. S. C. § 1 983 
claim, because she was pursuing her own 
interests. The court of appeals reversed 
and remanded the case for further pro- 
ceedings. 

The court gave an extensive discus- 
sion to the "color of state law” 
requirement in § 1983 actions. West 
Atkins, 487 U S. 42, 108 S.Ct. 2250 


(1988) explains that defendants in § 
1983 suits act under color of state law 
when they exercise power "possessed by 
virtue of state law and made possible only 
because the wrongdoer is clothed with 
the authority of state law...” and when 
they abuse the position given them by 
the state. 

The appeals court noted that the onl\L 
reason Dinning was in a position to sexu- 
ally harass Walker was because of her 
official position as a prison counselor. Re- 
gardless of whether her actions were "in 
pursuit of her own interests,” as the dis- 
trict court held, she was able to do so only 
because of the position of authority she 
enjoyed as a result of her state employment. - 
"Thus, Walker’s allegations were sufficient 
for purposes of § 1 9 1 5(d) to satisfy the state 
action element of the § 1983 claim he was 
attempting to bring against Dinning in her 
individual capacity.” The case was re- 
manded for further proceedings. The court 
expressed no opinion on the availability of 
immunity or other defenses, nor the ulti- 
mate merits of the case. See: Walker v. 
Taylorville Corrections Center , 129 F.3d 
410 (7th Cir. 1997). ■ 


the opinion of the court, any delays were 
not of constitutional proportion. 

Although the court found it conceiv- 
able that delays in treatment of 
contagious disease could lead to epidem- 
ics, which may result in constitutional 
violations, the court discounted testi- 
mony by the prisoners’ expert, finding 
once again the evidence lacking. 

In rejecting the prisoners’ proce- 
dural due process claim, the court 
disregarded conflicting official testi- 
mony regarding available procedures. 
The court concluded that the prisoners 
receive adequate notice and opportunity 
to contest co-payment charges. 

Lastly, the prisoners argued that the 
co-payment program abridged their 
right of meaningful access to courts. 
However, the court easiiyrejecied this 
claim because the prisoners "utterly 
failed to point to any evidence of direct 
injury.” The court affirmed the judg- 
ment against the prisoners in all 
respects. See: Reynolds v. Wagner , 128 
F.3d 166 (3rd Cir. 1997). ■ 
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U.S. Supreme Court Rejects Heightened Pleading Standards 

for Intent Based Claims 


O n May 4, 1998, the United 
States supreme court held that 
civil rights plaintiffs do not have to meet 
a heightened standard of pleading when 
filing suit against government officials. 
Lawsuits alleging an improper motive 
on the part of government defendants, 
i.e., retaliation claims, do not require 
“clear and convincing” proof. The rul- 
ing by the en banc court of appeals for 
the District of Columbia circuit was re- 
versed and remanded. Readers should 
note that while this case arose in a 
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By Paul Wright 

prison context, its principles apply “to all 
classes of plaintiff’s bringing damages ac- 
tions against any government official, 
whether federal, state or local.” 

Leonard Crawford-El is a jailhouse 
lawyer in the District of Columbia (DC) 
Department of Corrections (DOC), de- 
scribed as “a litigious and outspoken 
prisoner” by the court. In 1988-89 
Crawford-El was subjected to several 
transfers due to overcrowding in the DC 
DOC. During the course of these trans- 
fers, three boxes of his property, 
including legal materials, were ordered 
picked up by Crawford-Ef s brother-in- 
law at a DC prison rather than being 
forwarded to Crawford-El’s next prison 
destination. The boxes were eventually 
shipped to Crawford-El, at his expense, 
at the new prison where he was initially 
denied access to the boxes because they 
were shipped outside official prison 
channels. He eventually received the 
property. 

Crawford-E 1 filed suit claiming that 
Patricia Britton, the DC DOC official that 
had refused to forward his property to 
him, had intentionally misdirected the 
boxes in order to retaliate against him for 
past litigation against prison officials as 
well as having spoken to Washington Post 
reporters about deplorable conditions of 
confinement within the DC prison sys- 
tem. Britton denied any wrongdoing and 
claimed she gave the property to 
Crawford-Ef s brother-in-law, a DC DOC 
employee, to ensure it was promptly and 
properly delivered to Crawford-El. 


The suit has had a long, tortured his- 
tory since it was first filed in 1989. In 
Crawford-El v. Britton , 951 F.2d 1314 
(DC Cir. 1991 )[PLN 9 May, 1992] the 
court of appeals for the DC circuit held 
that Crawford-EFs suit had properly 
stated a claim for violation of his right 
to court access under that circuit’s 
“heightened pleadings” standard for 
suits against government officials. But, 
his claims of injury were insufficient. 
The case was remanded and 
Crawford-El was given an opportunity 
to file an amended complaint adding 
more detail to his court access claim. He 
did so and added a due process and a 
retaliation claim as well. 

The district court- dismissed the 
amended complaint, holding that the 
court access and due process claims were 
legally insufficient and holding the re- 
taliation claim did not allege “direct 
evidence of unconstitutional motive.” 
See: Crawford-El v. Britton , 844 F. Supp. 
795 (D DC 1994). A panel of the court 
of appeals for the DC circuit affirmed 
dismissal of the first two claims but sug- 
gested en banc review of the first 
amendment retaliation claim. 

In the August, 1997, issue of PLA r 
we reported the ensuing en banc ruling 
where the appeals court crafted a bizarre 
new standard that unless a plaintiff could 
offer “clear and convincing” evidence of 
motive at the pleading stage, summary 
judgment for the defendant(s) was man- 
dated, even before discovery . This w as a 
standard few, if any, plaintiffs could ever 
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Supreme Court (continued) 

meet. The appeals court claimed that its 
holding was based on Harlow v. 
Fitzgerald , 457 U.S. 800 (1982), which 
dealt with qualified immunity for gov- 
ernment officials. See: Crawford-El v. 
Britton, 93 F.3d 813 (DC Cir. 1996)(en 
banc). [PLN, Aug. 1997] At the time 
PLN observed this was merely the latest 
effort by the very conservative DC cir- 
cuit to shield government officials from 
constitutional tort liability by erecting 
judicial obstacles to citizen plaintiffs. We 
also predicted that “since the supreme 
court has rejected the circuit’s previous 
creations along these lines, this unique 
standard should eventually meet a simi- 
lar fate.” Which it did in the 5-4 majority 
opinion written by justice Stevens. 

The supreme court began its analy- 
sis by observing the en banc ruling was 
anything but clear, since five opinions 
were issued by the eleven judges hear- 
ing the case. The court noted that the 
facts in this case are relatively unimpor- 
tant, but the legal issue of a plaintiff’s 
burden of proof when a ciaim depends 
on proof of a defendant’s improper mo- 
tive is of crucial importance and applies 
“to the wide array of different federal law 
claims for which an official’s motive is 
a necessary element, such as claims of 
race and gender discrimination in viola- 
tion of the Equal Protection Clause, cruel 
and unusual punishment in violation of 
the Eighth Amendment, and termination 
of employment based on political affili- 
ation in violation of the First 
Amendment, as well as retaliation for the 
exercise of free speech or other constitu- 
tional rights.” 

The court gave a detailed analy- 
sis of its holding and reasoning in 
Harlow. Harlow set forth a purely objec- 
tive standard on the issue of qualified 
immunity . Government officials could be 
held liable for money damages only if 
their conduct violated “clearly estab- 
lished” rights. Courts considering a 
qualified immunity defense were in- 
structed to examine the case law in effect 
at the time of the alleged violation and 
determine if the right allegedly violated 
was “clearly established” at the time. The 
defendant’s subjective state of mind was 
rendered irrelevant for qualified immu- 
nity purposes even though it could still 
be an essential element of a plaintiff’s 


claim. "Our holding in Harlow , which 
related only to the scope of an affirma- 
tive-defense, provides no support for 
making any change in the nature of the 
plaintiff’s burden of proving a constitu- 
tional violation.” The court faulted the 
court of appeals for having done just that: 
imposing a heightened standard of proof 
on plaintiffs claiming improper motive, 
a factual question, but not imposing that 
standard on the separate qualified im- 
munity question of whether the official’s 
conduct violated clearly established law, 
which is a purely legal question. “Such 
a rule is not required by the holding in 
HarlowC The purpose of the Harlow 
qualified immunity standard was to pro- 
tect government officials from the 
burdens of litigation unless the plaintiffs 
could show the official’s conduct violated 
clearly established law at the time it oc- 
curred. 

“Neither the text of § 1983 or any 
other federal statute, nor the federal rules 
of civil procedure, provides any support 
for imposing the clear and convincing 
burden of proof on plaintiffs either at the 
summary judgment stage or in the trial 
itself. The same might be said of the 
qualified immunity defense; but in 
Harlow , as in the series of earlier cases 
concerning both the absolute and the 
qualified immunity defenses, we were 
engaged in a process of adjudication that 
we had consistently and repeatedly 
viewed as appropriate for judicial deci- 
sion — a process ‘predicated upon a 
considered inquiry into the immunity 
historically accorded the relevant official 
at common law 7 and the interests behind 
it....’ The unprecedented change made 
by the court of appeals in this case, how - 
ever, lacks any common law pedigree 
and alters the cause of action itself in a 
way that undermines the very purpose 
of § 1983 — to provide a remedy for the 
violation of federal rights.” 

The court noted thafit has repeat- 
edly refused to revise established rules 
that are separate from the qualified im- 
munity defense, such as: requiring 
plaintiffs to anticipate the qualified im- 
munity defense, Gomez v. Toledo; 446 
U.S. 635 (1980); heightened specificity 
in the pleadings, Leatherman v. Tarrant 
County Narcotics Intelligence and Co- 
ordination Unit , 507 U.S. 163 (1993) and 
interlocutory appeals challenging the 
sufficiency of the plaintiff’s evidence, 
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Johnson v. Jones , 515 U.S. 304 
(1995) [PLAT, Sep. 1995] The court 
faulted the appeals court for attempting 
to impose a heightened proof standard 
“in large part to reduce the availability 
of discovery in actions that require proof 
of motive.” The court held such changes 
are best made by the legislative or the 
rule making process. 

The appeals court ruling and an 
amicus brief by 34 states argued that the 
new rules were required due to the num- 
ber of suits filed by prisoners. The 
supreme court was skeptical of this rea- 
soning. “Even assuming that a perceived 
problem with suits by inmates could jus- 
tify the creation of new rules by federal 
judges, Congress has already fashioned 
special rules to cover these cases.” 
Namely, the Prison Litigation Reform 
Act (PLRA). The court noted that suits 
by prisoners have declined since the 
PLRA was enacted, despite a rise in the 
prisoner population. The court also noted 
that the PLRA makes no distinction be- 
tween claims that require proof of 
improper motive and those that do not. 
“If there is a compelling need to frame 
new rules of law based on such a dis- 
tinction, presumably congress either 
would have dealt with the problem in the 
Reform Act, or will respond to it in fu- 
ture legislation.” 

The court gave guidance to district 
courts hearing lawsuits involving im- 
proper motive claims, to ensure 
defendant government officials are not 
subjected to “burdensome discovery or 
trial proceedings.” This includes order- 
ing a reply to a defendant’s answer under 
FRCP 7(a) or granting a defendant’s 
motion for a more definite statement 
under FRCP 12(e). “Thus, the court may 
insist that the plaintiff ‘put forward spe- 
cific, nonconclusory factual allegations’ 
that establish improper motive causing 
cognizable injury in order to survive a 
prediscovery motion for dismissal or 
summary judgment.” District courts 
should ordinarily resolve the question of 
qualified immunity before allowing dis- 
covery. “If the plaintiff’s action survives 
these initial hurdles and is otherwise vi- 
able, the plaintiff ordinarily will be 
entitled to some discovery.” FRCP 26 
allows trial judges to limit and tailor dis- 
covery as needed to do justice. The court 
of appeals ruling was vacated and the 
case remanded for further proceedings. 

Prison Legal News 


After nine years of litigation 
Crawford-El has yet to go to trial. Pre- 
sumably the defendants could have 
settled the case long ago for a fraction of 
the money they have spent fighting it. 
The defendant prison officials in this case 
appear prepared to fight this case to the 
last penny of tax payers money. 

Chief justice Rehnquist, joined by 
justice O’Connor, dissented from the 
majority opinion and would have ex- 
tended more immunity to government 
officials. Rehnquist was skeptical that 


Y outh incarcerated in the Wash- 
ington Department of Correc- 
tions (WDOC) are challenging the state’s 
failure to provide them with basic and 
special education, as required by state 
and federal law. 

The lawsuit, Tunstall v. Bergeson , 
was filed in state court on November 21, 
1997, and certified as a class action on 
February 9, 1998. It names as defen- 
dants the Secretary of WDOC, the state 
Superintendent of Public Instruction, and 
the superintendents of the school districts 
in which incarcerated youth are located. 
The lawsuit seeks education services for 
youth who are currently incarcerated, as 
well as compensatory education for those 
who were denied education during past 
periods of incarceration. 

Washington’s state constitution de- 
clares the education of all children to be 
the “paramount duty of the state,” and 
state statutes provide that basic educa- 
tion shall be available to all persons 
under the age of 21. In addition, the 
Individuals with Disabilities Education 
Act (IDEA), 20 U.S.C. § 1400, et seq., 
confers a right to special education ser- 
vices on disabled persons under the age 
of 22. 

Despite these clear mandates, Wash- 
ington state officials have failed to 
provide basic and special education ser- 
vices to youth in prison. Indeed, in some 
cases youth have fewer educational op- 
portunities than adults housed in the 
same prison. 

The effects of this failure are in- 
creasingly significant, as more and more 
youth are tried as adults and sent to 
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allowing the suit for damages to pro- 
ceed would deter future misconduct by 
prison officials or encourage other pris- 
oners to exercise their rights. In a joint 
dissent, justices Scalia and Thomas 
would go even farther and hold that no 
“intent based” constitutional claims 
should be actionable under § 1983. Any 
litigants involved in motive or intent 
based or retaliation claims should care- 
fully study this ruling. See: Crawford-El 
v. Britton , 63 CrL 148, 118 S.Ct. 
(1998). ■ 


prison rather than to juvenile facilities. 
State officials estimate that there will be 
239 youth under 18 in WDOC in the 
1998-99 school year, and the number is 
expected to climb in coming years. 

The state has taken the position that 
youth in prison are “civilly dead” and 
therefore not entitled to an education. 
Trial is tentatively set to begin Septem- 
ber 28, 1998. 

David C. Fathi, a staff attorney with 
the Institutions Project of Columbia 
Legal Services in Seattle, is co-coun- 
sel for the plaintiff class in Tunstall v. 
Bergeson. ■ 


PLN On the Air 

■ very' week M,.V editors 

prison news and commentary on 
radii? station KPFA, 94.1 FM in 
San Francisco, CA. Titled This 
F W^k Behind Bars the show airs 
every Wednesday at 5:20 FM as 
part of the Flashpoints program. 

If your local radio stations; 
aren’t carrying any prison news 
or commentary ask them to carry 
Flashpoints. Straight out of the 
gulag. Radio stations interested in 
carrying the show should contact 
Flashpoints producer and host 
Dennis Bernstein at: (510) 
848-6767. 
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Lack of Education 
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From the Editor 

by Paul Wright 


W e would like to thank Youth 
Emergency Services in Texas 
for awarding PLN a $1,000 grant with 
which to do sample mailings. We would 
also like to thank an East coast prisoner, 
who prefers to stay anonymous, for his do- 
nation of $500 so we can run 28 page issues 
of PLN for July, August and September 
instead of our normal 24 pages. 

In April I started doing a weekly ra- 
dio on KPFA, the Pacifica station at 94. 1 
FM in San Francisco, called This Week 
Behind Bars. The show is seven minutes 
long and airs as part of Flashpoints at 5 : 20 
PM every Wednesday afternoon. I provide 
news and some commentary on what is 
going on in America’s prison system. Dan 
and I will soon start alternating the shows 
each week. If you would like to have the 
show carried in your area ask local radio- 
stations to contact Flashpoints host and 
producer Dennis Bernstein at (510) 
848-6767 and make the necessary ar- 
rangements. Recent guests on Flashpoints 
include Dan discussing PLN , Jennifer 
Vogel, the journalist who wrote the story 
of rebellion in Washington control units 
in this issue of PLN and Stephen Bright, 
the attorney who recently negotiated a 
$280,000 brutality settlement for Geor- 
gia prisoners. This is news that people 
need to hear about. Human rights viola- 


tions that occur in distant countries get 
plenty of air time in this countiy while 
human rights abuses by federal, state and 
local governments in the U.S. are met 
with a deafening silence. PZWwill be run- 
ning a permanent ad about the radio show 
in future issues of PLN. 

PLN A book. The Celling of America 
(TCOA) is doing well. It went into a sec- 
ond printing last month. The April 20, 
1998, edition of The Nation gave it an ex- 
cellent review. Dan, Daniel and I have been 
appearing on radio shows and book read- 
ings across the country to promote TCOA. 
Dan and I appear by telephone for radio 
shows and by speakerphone for readings. 
The net effect is that we are reaching a lot 
more people than we normally do with 
PLN alone. 

Activist groups that go to events 
should contact PLN about buying bulk cop- 
ies of TCOA at a substantial discount to 
sell at events as a fundraiser. TCOA serv es 
as a great introduction to the prison indus- 
trial complex, PLN and helps raise 
awareness about prison issues. Now groups 
can sell TCOA to raise some money for 
themselves. 

We’d like to thank our readers that 
send us clippings about prison issues. Most 
prison news in this countiy 7 is only cov- 
ered by the local media. Very rarely does 


the national corporate media cover prison 
stories. Remember to date the clippings you 
send us and note the publication they came 
from. Keep the news coming. The reason 
PLN has more/better coverage of prison 
news in some states than we do in others 
is because we usually have readers in those 
states sending us the news about what’s 
going on in their neck of the woods. 

PLN, Dan and I receive a lot of mail, 
far more than we can answer, or that re- 
quires an answer for that matter. If you have 
questions about your subscription and ex- 
pect a reply (i.e. did PLN get your donation 
or change of address), include an SASE. 
Remember that we don’t do legal research 
for our readers. Please don’t waste your 
time or ours with esoteric questions about 
state criminal law. We don’t know. Our 
focus is prison civil rights litigation. To 
conserve our limited time and resources 
we are more likely to respond to PLN sub- 
scribers than we are to those not on PLTTs 
mailing list. After eight years of doing PLN 
I get annoyed at receiving whine, snivel 
and beg letters from people who want some 
service from PLN but don’t think PLN is 
worth supporting by subscribing. Like ads 
in The Nation say: “Subscribing to our prin- 
ciples isn’t enough!” On that note, enjoy 
this issue of PLN and please encourage 
others to subscribe. | 


Reader Mail 


Letter of Apology 
from TCI 

Dear PLN, 

We are awnre of the difficulties our 
customers have had over the past sev- 
eral months in attempting to obtain 
service from us. Demand has been so 
great that, because of being underfunded 
and understaffed, we were not able to 
sen e many of the people who contacted 
us. To these folks we send our sincere 
apologies and ask that they give us an- 
other try. 

TCI is now 7 under new management 
and has implemented a new process to 
get our customers on line. If those who 
have had problems obtaining service 


from us in the past will call us now we 
believe they’ll experience much differ- 
ent treatment from TCI. 

Our company was founded on the 
principle of obtaining for our customer 
the lowest possible per-minute long dis- 
tance rates. In many states, we now offer 
well under 100 per minute for calls from/ 
to anywhere in California. TCI will al- 
ways search for the lowest long distance 
rates available for all prison inmates and 
their families. 

PLN has played a huge role, in fact, 
the only role, in getting the word out 
about our company. We know the de- 
gree of integrity with which PLN serv es 
its readers, and we will strive to make 
each and every T.C.I. customer happy 


with our services. The support of PLN 
has made our survival and growth a re- 
ality. We will not let you dow n by having 
your readers unhappy with us in the fu- 
ture. 

Once again, TCI regrets the incon- 
venience and frustrations that we’ve 
caused many of those who have contacted 
us. We thank them for their interest and 
value every one of them as a customer. 
We are reorganized and are now dedi- 
cated to make each TCI customer happy 
with us and more than satisfied with the 
savings we can provide them. 

Thank you. 

Sincerely, 

Richard Owen, Manager ^ 
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Where International Law Ain’t Law 


by Mumia Abu-Jamal 


T he very essence of civil liberty 
certainly consists in the right 
of every individual to claim the protec- 
tion of the laws, whenever he receives 
an injury One of the first duties of gov- 
ernment is to afford that protection. . . 

— Marbury v. Madison (1803) 
(quoting Lord Blackstone’s Commentaries) 

When U. S. President W. J. Clinton 
was trying to assemble international sup- 
port for a blitzkrieg bombing run on 
Baghdad, he claimed the onetime U. S. 
ally was an “outlaw state” that flaunted 
“international law.” 

The Ohio State fiasco, where U.S. 
diplomats ran into a brick wall of public 
resistance to their largely incoherent 
Iraqi policy, began with similar 
saber-rattling about “violations of inter- 
national law.” 

If politicians and defense 
industry-paid pundits were to be be- 
lieved, the very allegation of a nation 
being violative of “international law” sets 
it apart as an “outlaw state,” and there- 
fore a nation to be punished by the 
“international community.” That maybe 
the case for Iraq, or some other formerly 
Third World, now emergent, nation. But 
what of a Superpower, a First World na- 
tion; like - the U.S. A.? 


Recently, a Paraguayan citizen, An- 
gel Breard, held on an American Death 
Row in Virginia, became a test case as 
to whether a Superpower was bound by 
“international law.” 

When arrested, Mr. Breard was not 
informed of his right under an interna- 
tional treaty to see a consular official 
from his home country. Had this oc- 
curred, it is probable that he would’ve 
been spared a death sentence. 

Paraguay filed an appeal with the 
International Court of Justice, which 
called on the U.S. Government to “take 
all measures at its disposal” to halt Mr. 
Breard’s execution, until a full hear- 
ing could be had on Paraguan’s 
application to the ICJ. Breard’s law- 
yers filed an appeal to the U.S. 
Supreme Court, one opposed by the 
U.S. Justice Department, citing the 
treaty violation. Under U.S. Statutory 
law on jurisdiction (or the authority of 
a court to hear a case) any federal court 
may entertain applications for relief 
“on behalf of a person in custody pur- 
suant to the judgment of a State court 
only on the ground that he is in cus- 
tody in violation of the Constitution or 
laws or Treaties of the United States ” 
(28 YSC § 2254). 

In English, this means any court is 
free to grant relief, and, indeed, must do 


so, if the Constitution, or a Treaty, is 
violated. 

Obviously, however, being a deni- 
zen of Death Row excludes one from the 
status of “person”, for, with the excep- 
tion of the International Court of Justice, 
no court heard his claim of a clear Treaty 
violation, and the State of Virginia ex- 
ecuted Mr. Breard. 

The IC J ruling, unprecedented in the 
history of international law, was all but 
ignored by those sworn to uphold all laws 
in the U.S. 

Just a month before, the U.N. Hu- 
man Rights Commission assailed the 
American practice of capital punishment 
as a system with a “significant degree of 
unfairness and arbitrariness.” Right wing 
Senator, and Foreign Relations Commit- 
tee Chairman, Jesse Helms (R-NC) 
dismissed the 65-page report issued by 
the Commission as “an absurd UN Cha- 
rade.” 

The Report, written by Mr. Bacre 
Waly Ndiaye, a Senegalese lawyer and 
expert in international law, was based on 
meetings with state and federal officials 
from across the country, as well as his 
visits with several death rows. 

What is “absurd”, it seems, is to ac- 
tually expect a global empire, no matter 
what Treaties it signs, to actually abide 
by international law. | 


PLN Sues Utah Department of Corrections Over Bulk Mail Ban 


O n April 23, 1998, PLN and 
PLN subscriber Walter Tho- 
mas filed suit against the Utah DOC in 
U.S. district court in Salt Lake City, 
Utah. The Utah DOC has a policy which 
prohibits prisoners from receiving ma- 
terials sent via third and fourth class mail 
(AKA “bulk mail”). This includes pub- 
lications by non profit organization such 
as PLN. PLN wrote Utah prison officials 
attempting to resolve the problem, to no 
avail. Walter Thomas, a prisoner at the 
Utah State Prison in Draper, subscribed 
to PLN in early 1998. The March, 1998, 
issue of PLN was not delivered to him at 
all, nor was the April PLN. The latter 
was returned to PLN marked “return to 
sender,” “Bulk rate mail not accepted at 
UT state prison.” At no time were ei- 
ther PLN or Thomas afforded an 
opportunity to appeal the censorship. 


The lawsuit claims that the ban on 
bulk mail violates the plaintiffs’ right 
to free speech and due process under 
both the Utah and U.S. constitutions. 
The plaintiffs seek a Temporary and Per- 
manent Injunction enjoining 
enforcement of the bulk mail ban; de- 
claratory judgement that the policy is 
unconstitutional; money damages and 
attorneys fees. 

A federal court in Washington re- 
cently ruled that a prison’s ban on bulk 
mail, as applied to PLN , violated the 
prisoner plaintiff’s right to free speech 
and due process. See.Minikenv. Walter , 
978 F. Supp. 1356 (ED WA \991)[PLN, 
Feb. 1998], PLN is also a plaintiff in 
litigation challenging the Washington 
DOC’s statewide ban on bulk mail. See: 
Humanists of Washington v. Lehman. 
[PLN, Nov. 1997] 


We will report the outcome of the 
Utah and Washington suits once they are 
resolved. PLN and Thomas are repre- 
sented by Brian Barnard and Andrea 
Garland, attorneys with the Utah Legal 
Clinic. The case is: Prisoners * Legal News 
v. Haun , Case No. 98-CV-287C. ■ 

In Fact 

The proposed 1998-99 budget for 
the Texas Department of Criminal 
Justice is $3.8 billion, which does not 
include the capital construction cost 
for six proposed new prisons, which 
would be financed with bonds. 

The Texas prison and state jail 
population tripled in size from less 
than 50,000 in 1991 to 145,000 on 
completion of a $1.5 billion prison 
building binge in 1995. 
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PLRA Three Strikes 
Ruling Vacated 

I n the February, 1997, issue of PLN 
we reported Lyon v. Vandekrol , 
940 F. Supp. 1433 (SD IA 1996) where 
a federal district court held that 28 U. S. C. 
§ 191 5(g), section 804 of the PLRA, vio- 
lates the equal protection clause of the 
U.S. constitution. Section 1915(g) denies 
in forma pauperis status to prisoners that 
have had three or more lawsuits dis- 
missed as frivolous, malicious or for 
failing to state a claim. Everett Lyon, an 
Iowa state prisoner, attempted to file suit 
with IFP status. Lyon had previously filed 
12 suits while in prison, four of which 
were dismissed as frivolous. At the time 
he filed this suit Lyon had $138 in his 
prison trust account; $65 in his prison 
savings account and was earning $67 a 
month in prison wages. The only excep- 
tion to § 1915(g) for prisoners seeking 
IFP status is if they file suit claiming they 
are in imminent danger of serious physi- 
cal harm, otherwise they cannot file suit 
unless they pay the full filing fee. 

The court of appeals for the eighth 
circuit dismissed the appeal and re- 
manded the case. The court noted that 
every circuit court to examine the 
PLRA’s IFP provisions had upheld them. 
Rather than follow that precedent, the 
court took a different approach and dis- 
missed Lyon’s challenge to section 
1 9 1 5(g) by holding that he lacked stand- 
ing to challenge the statute because he 
had not suffered “actual injury” to his 
court access as required by Lewis v. 
Casey , 116 S.Ct. 2174 (1996 )[PLN 9 Aug. 
1996] 

“Lyon has not shown that the fee 
requirements imposed by the PLRA have 
deprived him of his access to court. The 
record shows that Lyon had sufficient 
funds to pay the filing fee.” Since Lyon 
could have filed his lawsuit merely by 
paying the filing fee he couldn’t show 
that § 1915(g) had actually impeded his 
access to the courts. Because he lacked 
standing to pursue his claims the court 
held it lacked jurisdiction to hear the 
appeal and dismissed it. 


Judge Heaney dissented, noting that 
circuit precedent did not require com- 
plete impoverishment for IFP status. He 
would have affirmed the district court’s 
ruling that § 19 1 5(g) is unconstitutional. 
See: Lyon v. Kroh 127 F.3d 763 (8th Cir. 
1997). 

Consent Decree 
Termination Upheld 

I n the June, 1 997, issue of PLN we 
reported Inmates of Suffolk 
County Jail v. Sheriff of Suffolk County , 
952 F. Supp. 869 (D MA 1997) in which 
a federal district court in Massachusetts 
upheld 18 U. S.C. § 3626, the PLRA pro- 
vision which allows for the immediate 
termination of detention facility consent 
decrees. The case involves the long run- 
ning efforts of the Suffolk County sheriff 
to avoid complying with a consent decree 
he signed governing the population and 
conditions at the jail. In granting the 
sheriff’s motion to terminate the decree 
under the PLRA the district court affirmed 
the statute’s constitutionality. The court 
of appeals for the first circuit affirmed. 

The appeals court opinion, written 
in the literary style of judge Selya, be- 
gins with the understatement that “the 
PLRA is not a paragon of clarity” . n Con- 
struing congressional intent the court 
noted there is “little room for doubt that 
congress intended the PLRA as a last rite 
for those consent decrees that are inca- 
pable of surviving the rigors of § 
3626(b)(2).” The court then went on to 
reject arguments that § 3626 violates the 
separation of powers doctrine; the right 
to due process and equal protection of 
the law and the right of access to the 
courts. “In a nutshell, while there is a 
constitutional right to court access, there 
is no complementary constitutional right 
to receive or be eligible for a particular 
form of relief.” 

The court held that upon granting a 
motion to terminate consent decrees un- 
der § 3626, district courts should 
terminate the decree, but not vacate it. 
“In the present context, this distinction 
may well possess practical significance... 


while terminating a consent decree strips 
it of future potency, the decree’s past puis- 
sance is preserved and certain of its 
collateral effects may endure. Vacating a 
consent decree, however, wipes the slate 
clean, not only rendering the decree ster- 
ile for future purposes, but also eviscerating 
any collateral effects and, indeed, casting 
a shadow on past actions taken under the 
decree’s imprimatur. As nothing in the 
PLRA even hints that consent decrees must 
be vacated when prospective relief is ter- 
minated, we uphold the district court’s 
ruling that the PLRA does not require va- 
cation of the 1979 decree.” 

Readers should note that all circuit 
courts to consider the constitutionality of 
§ 3626 have upheld it. However, Ben- 
jamin v. Jacobson , 124F.3d 162 (2nd Cir. 
1997) held that § 3626 deprived federal 
courts of the ability to enforce consent 
decrees but the decrees could still be en- 
forced as contracts in state court. On May 
4, 1998, the ninth circuit ruled that § 3626 
in unconstitutional. See: Taylor v. US. 
1998 W.L. 214578 (9th Cir A Z.) See: 
Inmates of Suffolk County Jail v. Rouse , 
129 F.3d 649 (1st Cir. 1997). 

No Interlocutory Appeals 
in Decree Terminations 

T he court of appeals for the Sixth 
circuit held that it lacks juris- 
diction to hear interlocutory appeals in 
motions to terminate consent decrees. In 
1984 the United States sued the state of 
Michigan over unconstitutional prison 
conditions. The lawsuit was settled with 
a consent decree where the state of 
Michigan agreed to improve numerous 
conditions of confinement. In 1996 the 
PLRA was enacted and 18 U.S.C. § 3626 
provides for the termination of all pro- 
spective relief entered without a court 
finding that the relief was narrowly 
drawn, extends no further than neces- 
sary to correct the violation of the federal 
right and is the least intrusive means 
necessaty to correct the violation of the 
federal right. 

The state moved to terminate the de- 
cree. 18 U.S.C. § 3626(e)(2) provided 
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that prospective relief will be stayed 
thirty days after a motion to terminate is 
filed. [This has since been changed to 
60 days.] The district court found the 
stay provision unconstitutional because 
it couldn’t decide the motion in 30 days. 
The district court held that an eviden- 
tiary hearing was needed to determine 
if prospective relief was necessary un- 
der 18 U.S.C. § 3626(b)(3) and the U.S. 
also filed a motion for access to prisons, 
DOC staff and documents in order to 
present an argument on the state’s mo- 
tion to terminate. The court granted the 
U. S. ’s motion and the state immediately 
appealed. 

Federal appeals courts typically re- 
view only final orders under 28 U.S.C. 
§ 1291. Appeals courts can hear inter- 
locutory appeals under 28 U.S.C. § 
1 292(a)( 1 ) involving motions to dissolve 
injunctions. The court held it lacked ju- 
risdiction under either statute. The lower 
court’s attempt to create an evidentiary 
record and inaction on the motion to ter- 
minate the decree until discovery was 
conducted, were not appealable until fi- 
nal orders were issued. 

The appeals court also lacked sub- 
ject matter jurisdiction to hear the appeal 
on the district court’s failure to dissolve 
the decree within 30 days of the motion 
being filed. The court held that the mer- 
its could be decided only after a final 
adjudication of that motion. See: United 
States v State of Michigan^ 134 F. 3d 745 
(6th Cir. 1998). 

Not mentioned by the court is the 
ironic position of the U.S. Department of 
Justice which has intervened in numer- 
ous cases to defend the constitutionality 
of 18 U.S.C. § 3626, in questioning the 
very same law in this case. 

Seventh Circuit Upholds 
Constitutionality of 
Physical Injury 
Requirement 

T he court of appeals for the sev- 
enth circuit upheld the consti- 
tutionality of section 803(d) of the Prison 
Litigation Reform Act (PLRA) which 
limits money damages to only those 
cases involving physical injury. Several 
Indiana state prisoners filed suit under 
the Eighth amendment claiming men- 
tal and emotional injuries stemming 


from exposure to asbestos in a prison 
kitchen. None of the plaintiffs had de- 
veloped physical symptoms resulting 
from the asbestos exposure at the time 
the suit was filed. 

The district court dismissed the suit 
on the pleadings. The court held that sec- 
tion 803(d) of the PLRA, codified at 42 
U.S.C. § 1997e(e) barred the claim for 
damages. See: Zehner v. Trigg, 952 F. 
Supp. 1318 (SD IN 1997). [PLN, Aug. 
1997] Section 1997e(e) states: “No fed- 
eral civil action may be brought by a 
prisoner confined in a jail, prison or other 
correctional facility, for mental or emo- 
tional injury suffered while in custody 
without a prior showing of physical in- 
jury.” 

The court of appeals affirmed the dis- 
trict court ruling. At the outset the court 
notes that § 1997e(e) probably does not 
apply to cases that were pending at the 
time of the PLRA’s enactment on April 
26, 1996. However, because the plaintiffs 
did not raise this issue in the district court 
the appeals court held the plaintiffs had 
waived appellate review of the issue. The 
court also expressed its displeasure with 
the state of Indiana, noting “...that 
Indiana’s brief consists of passages cop- 
ied verbatim from the district court’s 
admirable opinion. Such parroting is 
hardly admirable brief writing.” 

The supreme court has held that 
mental and emotional distress can con- 
stitute compensable injury in suits for 
money damages under 42 U.S.C. § 1983 
based upon a violation of constitutional 
rights See: Carey v. Piphus , 435 U.S. 
247, 98 S.Ct. 1042 (1978). However, the 
court held that because 42 U.S.C. § 1983 
is a creation of congress, it is within the 
power of congress to limit the remedies 
available for constitutional violations. 

The appeals court rejected the argu- 
ment based on Owen v. City of 
Independence , 445 U.S. 622, 100 S.Ct. 
1398 (1980) that “a damages remedy 
against the offending party is a vital com- 
ponent of any scheme vindicating 
cherished constitutional guarantees” be- 
cause in Owen congress expressed no 
intent to restrict a damages remedy while 
in § 1997e(e) congress has. The court 
noted that declaratory and injunctive re- 
lief remains as a remedy but ignored the 
fact that the PLRA also significantly re- 
stricts both the scope, availability and 
duration of injunctive relief. “As a legal 


conclusion, this point is unassailable. As 
a practical matter, however, it does not 
quiet all misgivings about tire statute. For 
the plaintiffs, injunctive relief offers no 
comfort whatsoever If they have been 
poisoned by the defendants’ actions, no 
injunction can stop them from becom- 
ing ill. More to the point, no injunction 
can save them from the fear that they 
might one day become ill. If these plain- 
tiffs are to be compensated for that fear 
at all, it must be by damages. 

“But the legal point remains: the 
constitution does not demand an indi- 
vidually effective remedy for every 
constitutional violation.... If it did, then 
the immunity of government officials to 
§ 1983 liability would frequently be un- 
constitutional. If other prisoners are 
currently being exposed to asbestos 
within the Indiana prison system, they 
may seek injunctive relief for the viola- 
tion. If the plaintiffs in this cause develop 
asbestos related illnesses, they them- 
selves will be able to sue for damages. 
Because these remedies remain, 
congress’s decision to restrict the avail- 
ability of damages is constitutional as 
applied in this case.” 

The court rejected the argument that 
§ 1997e(e) violates the equal protection 
clause of the fifth amendment and the 
right of access to the courts and the sepa- 
ration of powers doctrine. See: Zehner 
v. Trigg , 133 F.3d 459 (7th Cir. 1997). 

In Bivens v. Six Unknown Federal 
Narcotics Agents, 403 U.S. 388, 91 S.Ct. 
1999 (1971) the supreme court observed 
that oftentimes money damages will be 
the only remedy available for constitu- 
tional violations. Since Bivens suits 
against federal officials are not congres- 
sional or statutory creations a strong 
argument can be made that § 1997e(e) 
does not apply to Bivens actions. See also 
Carlson v. Green , 446 U.S. 14, 100 S.Ct. 
1468 (1980). If § 1997e(e) is affirmed 
in other, non Eighth amendment con- 
texts, it will effectively immunize all 
constitutional violations that occur in 
prison which do not cause immediate 
physical injury; such as disciplinary ac- 
tions, censorship, discrimination, sexual 
harassment, etc. To date the cases dis- 
cussing § 1997e(e) have done so 
primarily in the eighth amendment con- 
text, which appears to endorse 
psychological torture so long as it doesn’t 
cause “physical injury.” ■ 
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Publication Reviews 

by Dan Pens 


Prisoner 4 Stress Response 
Syndrome’ Described 

T he Prison Litigation Reform Act 
(PLRA) and related court rul- 
ings have raised imposing obstacles to 
prison civil rights litigation, effectively 
gutting class action claims against over- 
crowding and other conditions of 
confinement. Increasingly, courts require 
a showing of how such conditions are 
violating the constitutional rights of in- 
dividual plaintiffs, rather than how they 
might impact the rights of a prisoner 
class. 

With Lewis v. Casey , 116 S.Ct. 2174 
(1996) [PLNNol 7, No. 8], the Supreme 
Court further eviscerated the ability of 
pro se prisoners to effectively litigate 
civil rights actions. Consequently, in or- 
der for prisoner plaintiffs to prevail in 
constitutional challenges to conditions of 
confinement, they must increasingly rely 
on the expertise of professional legal as- 
sistance, resources, and witnesses. 

One resource that may help define 
the consequences to individual prison- 
ers of overcrowding, harsh conditions, 
and inadequate mental health care is: 
Trauma and its Sequelae in Male Pris- 
oners: Effects of Confinement, 
Overcrowding, and Diminished Ser- 
vices, Terry A. Kupers, M.D., American 
Journal of Orthopsychiatry , 66(2) (April 
1996) 

Dr. Kupers is a professor in the 
Graduate School of Psychology at the 
Wright Institute, Berkeley, C A. He was 
also a consultant for the HRW team that 
wrote Cold Storage: Super-Max- imum 
Security Confinement in Indiana , (1997) 
[See Review in June 1998 PLN]. He has 
toured more than a dozen state prisons 
over the past 15 years in the capacity of 
expert witness in litigation concerning 
the conditions of confinement and the 
quality of mental health services in pris- 
ons. 

In ‘Trauma and its Sequele in Male 
Prisoners”, Kupers links the “deinstitu- 
tionalization in the mental health sys- 
tem” with a “growing number of 
individuals with serious mental disor- 
ders... in correctional facilities ” 


He notes that prior to incarceration, 
many prisoners “suffered severe and re- 
peated traumas as children and young 
adults” and describes how harsh prison 
conditions engender “stress response 
syndromes, decompensation, suicide, 
and other forms of psychiatric morbid- 
ity while incarcerated.” 

Kupers describes how prisoners, 
who may have suffered only marginally 
from mental health problems prior to in- 
carceration, enter a downward spiral 
upon imprisonment — where their in- 
ability to effectively deal with stress 
causes “profound deformations of per- 
sonality” manifested by behavior that 
leads to ever more restrictive confine- 
ment, which inevitably exacerbates the 
underlying “stress response syndrome” 
that initiated the downward spiral. 

Among the most traumatic stressors 
any prisoner can encounter is prison 
rape. Kupers notes that an estimated 20% 
of prisoners are raped during the course 
of their confinement, “yet there has been 
no more than a cursory mention of rape 
and no mention of PTSD in the hundreds 
of medical/psychiatric charts that this 
author has reviewed in prisons in three 
states.... It is as if the prison mental 
health staff figures: ‘Why diagnose what 
we do not have the resources to treat?”’ 

Kupers concludes that there “is a 
need for further study of stress response 
syndromes, including but not limited to 
PTSD, among prisoners — with attention 
to the likelihood that such conditions 
have been underreported.” For the 
present, however, litigants seeking re- 
source material in the professional 
psychiatric literature regarding condi- 
tions of confinement and their impact on 
individual prisoners, this paper is an 
excellent place to begin. 

DARK NIGHT field notes 

T^yiRK NIGHT field notes is a 

]^J \ nost excellent quarterly maga- 
zine chronicling progressive struggle. 
Why I had never been exposed to this 
zine before, I don’t know. Issue #11 (its 
focus on prison struggle) found its way 
to my desk, and after reading it I knew I 


wanted more — and I think you will, 
too. 

Issue #11 has an interview with 
Geronimo Ji Jaga, COINTELPRO PP 
who recently gained his “freedom” from 
prison after 27 years — or as Geronimo 
clarifies: “Freedom is relative... We are 
all still incarcerated even though I’m out 
here on the other side of the wall.” Su- 
perb interview. 

Another article, “Giving Voice to the 
Voiceless”, chronicles the December 7, 
1997, International Tribunal on the Case 
of Mumia Abu-Jamal, providing one of 
the clearest overviews of Mumia’ s case I 
have yet seen. This article also presented 
an excellent primer on the important role 
that International Tribunals play in the 
struggle for justice, and a historical over- 
view of other Tribunals. 

Other articles in issue #ll inciude: 
Prison Labor, Slavery & Capitalism; 
Bear Lincoln Speaks Truth to Power; 
Snapshots from Prison Privatization, 
and; Voice from a Mexican Prison: In- 
terview with Rafael Lopez Santis. 

There are also articles by Ray Luc 
Levasseur (about Florence ADX) and Ken 
Silverstein (America’s Private Gulag) 
which have previously appeared in PLN. 
Lastly, this issue of DARK NIGHT fea- 
tured the best review of The Celling of 
America that I have seen to date. 

Interspersed almost transparently 
among the “hard news” journalism is 
some GREAT poetry. I read the 64-page 
issue cover-to-cover and relished every 
page. Not being a huge fan of poetiy (this 
doesn’t make me uncultured, does it?) I 
was surprised when I returned to the table 
of Contents and noted that eight poems 
were listed therein. Had I actually read 
(and thoroughly enjoyed!) eight poems? 

Every thing about DARK NIGHT — 
from the layout, cover design, high-quality 
paper, and graphics to the superb editing 
and excellent writing — is professionally 
produced and of the highest caliber. 

Subscriptions mailed to U.S. ad- 
dresses are $ 15/year; $ 10/year for 
seniors/prisoners ($25 Canada/Mexico, 
$38 all other areas). Send your subscrip- 
tion order and payment to. Dark Night 
Press; P.O. Box 3629; Chicago, IL 
60690-3629. ■ 
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Truth Takes a Holiday in Virginia DOC Press Release 


V irginia state prisons chief Ron 
Angelone announced in July, 
1 997, that he would drop his blanket ban 
on reporters entering prisons for 
face-to-face interviews with prisoners, 
but said reporters would still not be al- 
lowed into 10 of Virginia’s 52 state 
prisons. 

“I remain steadfast in my conten- 
tion,” said Angelone, “that the priority 
mission of correctional facilities will in- 
variably take precedence over any and all 
other issues.. ” including, apparently, the 
“issue” of accurate reporting by the press 
of DOC bungling and mismanagement. 

Angelone steadfastly maintains 
iron-fisted control over the flow of in- 
formation out of his gulags. State DOC 
employees who speak to the press are 
severely disciplined. All inquiries are, 
instead, to be directed to Angelone’s of- 
fice. 

Contrast the Richmond Times- Dis- 
patch account of events (spoon-fed to 
them by Angelone’s spin doctor) to those 
same events described by a VA prisoner 
who was there. 

Times-Dispatch (TD): Virginia De- 
partment of Corrections officials have 
fixed an electrical problem that caused 
2 1 segregation cell doors to open unex- 
pectedly on Oct. 9, 1997, at the Keen 
Mountain Correctional Center. 

PIN Source (PS): The “malfunc- 
tion” was actually two new guards who 
didn’t know what they were doing. The 


first new guard was working in the “Mas- 
ter Control Room and sent a message to 
open certain cells so the prisoners could 
go to work. But he sent the message to 
the wrong building (the newspaper says 
the prisoners were on “administrative/ 
segregation” but the truth is they were 
all on protective custody) where it was 
received by another new guard. The sec- 
ond guard complied with the message 
and opened the identified cell doors. 

TD: “There was a malfunction that 
caused 2 1 cell doors to open,” said David 
Botkins, a Corrections Department 
spokesman. . . . Botkins said officials know 
what caused the malfunction but he 
would not disclose the cause for security 
reasons.... He said that when the doors 
opened not all 2 1 inmates left their cells. 

PS: None of the [21] prisoners came 
out of their cells. The guards realized the 
mistake a few minutes later and tried to 
close all 21 doors at the same time and 
wound up blowing a fuse. With the power 
off, none of the doors would work. The 
sole guard on the floor of the pod was so 
scared that he ran into the Salley-port 
for protection, even though no one made 
any kind of threat to him. Naturally, the 
[expletive] who run the joint couldn’t re- 
sist a chance to show off a lot of 
unnecessary 7 force, so they showed up in 
full riot gear and put guns inside the con- 
trol booth. 

TD: “Right after it happened [in- 
mates] were placed under [the coverage 


of] armed officers in a control room 
[where they] were able to monitor the 
situation with lethal and nonlethal weap- 
onry, ” Botkins said. . . Two inmates had 
a “verbal exchange” but there was no 
violence. 

PS: Three or four prisoners stepped 
up to the control booth to ask w hy their 
doors had been opened, but were simply 
ordered to return to their cells. Then the 
goon squad came in with dogs and guns, 
cuffed all the prisoners and took them 
outside to the recreation yard (dog pens) 
while other guards hurriedly tossed all of 
the prisoners’ belongings into trash bags. 

TD: The problem was corrected and 
the segregation inmates were back on 
their original tier by Oct. 14, 1997, he 
[Botkins] said. 

PS: This incident occurred on one 
shift and apparently word was slow to 
get around. The next day the “master 
control” guard forgot... and sent a mes- 
sage to open certain cells so the prisoners 
could go to work (here we go again! ) but 
this time the doors were closed with no 
problem. Isn’t it amazing how r creative 
these [expletive] can be when they give 
a press conference? They screwed up (not 
a “computer malfunction”) but you sure 
can’t tell the true facts from this article, 
and reporters are still not allowed in to 
interview prisoners. H 

Sources: Richmond Times-Dispatch , 
Reader Mail 
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Behind Closed Doors: Stuggle in Washington IMU’s 

by Jennifer Vogel 

I n the “Intensive Management were injured during the period, includ- cational and vocational programs, and 

Unit” at the state prison in ing one who was stabbed. While most of recreational equipment. 

Shelton, WA a man who looks to be in the damage was done inside cells, a num- The changes hit IMU prisoners par- 

his 50s is wearing an orange plastic rain ber of prisoners managed to get out onto ticularly hard since they have no way to 
jacket and pacing the parameter of the walkways and wreak more havoc. One earn money and are afforded fewer 
“yard.” The yard is really just a 30-by- climbed through a cuff port, another amenities than other prisoners to begin 
40-foot cement room with metal screen broke out of a shower. with. "I think we are getting the attitude 

for a ceiling, but it’s the only break most In January, 1998, similar flooding, we have because we just don’t care any- 
IMU prisoners get from the 23 to 24 glass breakage, and cell destruction was more,” says Shaun Freitas, who was 
hours a day spent alone in tiny cells. This visited on the IMU at the state prison in recently transferred from both the 
man, with his wild graying hair and Clallam Bay. And in March, 1998, there Clallam Bay and Shelton IMUs. “We 
empty eyes, looks like the caged zoo ani- was rioting at Walla Walla, both in the don’t got nothing to lose.” 
mals whose mental state makes people IMU and among the general population. Prisoners cite other recent changes 
shy away. Officials estimate that up to 30 prison- for the worse in detailing why they are 

There are 124 cells and six yards in ers were involved in some way at resorting to riot. There are the new 
the Shelton IMU, one of three high-se- Shelton, six at Clallam Bay, and 15 at DOC restrictions on sexually explicit 
curity units in the state. And as our the Walla Walla IMU, though prisoners materials, including letters — their life- 
entourage of two guards, the assistant to figure the overall number a bit higher, line to the outside world, to wives and 
the warden, and me makes its way The DOC estimates damage at girlfriends. Shelton IMU resident 
through this clamped-down atmosphere, $ 100,000 — with an additional $500,000 Mark LaRue says one fellow prisoner 
row s of men peer out through the long, needed to retrofit cells so as to prevent rampaged after a series of letters from 
thin window s of their cells. Some put an encore. his girlfriend were rejected by prison 

their hands against the safety glass and “I don’t know to what extent the gatekeepers. “He just decided he wasn’t 

call out. One screams, “Help me!” IMUs are safe,” says Marty Wyckoff, an going to take it anymore,” LaRue says. 

The Department of Corrections calls assistant attorney general who represents The prisoner managed to break 
IMUs "prisons within prisons” — ex- the DOC in legal matters. “We thought through rusted ceiling mesh in a 
tremely restrictive units housing we had the safest and most secure IMUs shower, climb over the metal shower 
prisoners deemed unfit for “general in the nation and for the last 10 to 25 door, and make his way onto a tier. He 
population.” Some have committed vio- years they have been relatively trouble- had acquired a long piece of metal 
lence against other prisoners or guards, free. But as of late, things have been along the way. “When the guards ran 
Some are guilty of strings of small in- rock-and-roll weird.” to the door acting like they were going 

fractions or are isolated for their own Officials at the three prisons chalk to come in,” LaRue says, “he banged 
protection. Still others have mental the rioting up, in part, to younger pris- the bar on the railing and told them Tf 
health problems and wind up in IMUs oners with extra-long sentences and you come in you ’re going to need more 
by default. Since Shelton, Washington’s something to prove. “Basically, the in- than you got now. ’ They had guns and 
most overcrowded prison with over 1,800 mates involved in this have always been there were six or seven of them. They 
of the state’s 13,642 prisoners, often has problem inmates and this was some- didn’t come in, and everybody started 
to squeeze three men into a one-man cell, thing for them to do,” says Clallam Bay to cheer.” 

tensions send some prisoners into the spokesperson Patricia Woolcock. “I Officers gathered from all over the 

IMU. think some of them do it just to show prison and eventually subdued the pris- 

The unit at Shelton is in good order they can.” oner, says Shelton superintendent Jim 

today. A lunch cart rolls quietly from one But prisoners say their actions were Blodgett — but not before the prisoner 
steel door to the next, serving each man designed to send a message — that they’re climbed through a hole he had carved 
his plastic tray through a little opening not going to put up with what they con- in the ceiling and broke some water 
called a “cuff port.” Between September sider poor conditions. First of all, they pipes, unleashing a torrent in the IMU. 
and November 1997, however, the unit say, a 1995 law, HB 2010, has made life Prisoners say tensions are exacer- 
was in turmoil. Prisoners acting in con- miserable. The bill established that at bated by the disrespect they face from 
cert stuffed clothing into their toilets so least 35 percent of any money earned by guards. Prisoners from all three insti- 
that water ran out under cell doors. They or sent to an prisoner would be skimmed tutions complain that officers take out 
set fires, broke lighting fixtures, and off for victim restitution, cost of incar- hangovers and grudges on them, some- 
kicked telephones off the walls. Some ceration, and prisoner savings accounts; times “skipping” them for meals, 
fashioned crude weapons by breaking off that every prisoner would have to pay a showers, ^and fhe all-important yard 
small metal sink spigots and putting monthly fee for television (this is par- time: “The officers had attitudes,” says 
them in socks, using them to wreak more ticularly galling to IMU prisoners, as Freitas of his prior stint at the Clallam 
destruction. Prisoners assaulted guards most of them are denied access to TV), Bay IMU. “You ask them a question 
with their feces and urine. Five guards and pay for visits to medical staff, edu- and they would say. Tuck you, punk. ’ 
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They would skip your meals. Let’s say 
you asked for something earlier in the 
day, like toilet paper. They wouldn’t 
give it to you or would wait until the 
end of the day. Dinner would come and 
you would ask, what happened to my 
toilet paper? And the guard would say, 

4 Oh, you don’t want to eat?’ And take 
your meal away.” 

The slights sometimes turn into 
full-blown incidents of brutality, ac- 
cording to prisoners. One man, recalls 
Shelton IMU prisoner Larry Frisby, 
was sent to yard later than scheduled 
and was upset about it. When he fi- 
nally got out there, he took off his 
clothes as a challenge to the guards and 
refused to come in. “He was completely 
unarmed,” recalls Frisby “They got 
their goon squads, opened up the cuff 
port and shot this riot gun through as 
he was backing away. They shot rub- 
ber or plastic bullets at him. He was 
30 feet away when they shot him and 
busted his head open. He was bleed- 
ing all down his chest. The guys on 
the tier saw that and they were all just 
like, 'Jesus Christ, that was unreal.’ 
We were pissed that that happened.” 

Blodgett does recall that “in this 
time period we had a number of people 
in the yard who said they would not 
come in.” In one case, he recalls that 
officers did use a “less than lethal de- 
vice that shoots a projectile. If we can 
use that stuff rather than banging their 
heads, that’s a good thing.” But as for 
complaints about disrespect and 
skipped meals, Blodgett takes a some- 
what exasperated tone. IMU prisoners 
are very abusive and difficult to deal 
with, he says. "Anything they have in 
their cells, they will lunge out through 
the cuff ports at guards when they’re 
serving meals. They throw feces and 
urine on the staff. There are inmates 
whose whole objective is to kill an of- 
ficer.” He admits that a prisoner may 
be denied a meal if he’s not standing 
far enough from the cuff port when it’s 
opened. “If they are not behind the 
line, they don’t get their meal. We 
don’t want people working there who 
only give the inmate a second to get to 
the line and walk away, but sometimes 
that happens. Then the inmates make 
a huge deal about it. If the inmate 
would have followed the rules, he 
would have gotten his meal.” 


While spokespeople from Clallam 
Bay and Walla Walla deny that offic- 
ers at those locations engage in any 
unprofessional behavior, Blodgett says 
that at Shelton “it takes a special staff 
member to work in [the IMU] because 
they are taking verbal abuse. Some do 
have more conflicts with inmates. We 
have staff that get in trouble every once 
in awhile because they do say things 
back. But we tty to weed out those we 
think will be problematic. Occasionally 
a certain number of people lose their 
perspective over there. But I don’t 
know what to do about that.” 

Prisoners think they know what to 
do about it. They’ve banded together, 
communicating with each other 
through sign language, to plan these 
rounds of destruction. “We’re pulling 
together on this because it’s the only 
way we can get anything done,” says 
Shane Clark, an prisoner recently 
transferred from the Walla Walla IMU. 
“If we start getting some respect and 
get things done right, things will calm 
down. Until then, we aren’t going to 
give them the time of day.” 

If some of their complaints seem 
petty, consider that each IMU prisoner’s 
“house” consists of a 6-by-16-foot cell, 
painted white and often lit around the 
clock, containing a small metal sink, a 
small metal toilet, a writing surface, a 
metal bunk with a mattress on it, one 
tiny window facing into the prison and 
one facing out at a fence and barbed 
wire. The prisoners are allowed only 
minimal personal effects: soap, tooth- 
paste, a small amount of paperwork, 
religious materials, up to four books and 
five photographs, and a few other items. 

“I think that people don’t really 
understand why a prisoner would get 
upset about not getting something we 
would consider a small thing on the 
outside like not getting lunch on time,” 
says John Midgley, an attorney with 
Columbia Legal Services, a law office 
that represents poor people. “When you 
are in a situation like that, you are to- 
tally dependent on other people. When 
you ask for things, if they don’t get 
them for you, you can’t get them for 
yourself. What if you had a medical 
problem and asked to see a doctor, but 
nobody ever showed up or didn’t show 
up for days? These things are magni- 
fied for people who are incarcerated.” 


IMUs actually create psychologi- 
cal problems, which are most acute in 
the mentally ill housed there. Accord- 
ing to University of Washington School 
of Nursing professor David G. Allen, 
“If you have somebody who is already 
vulnerable to mental illness and you 
put them in that environment, it can 
exacerbate it so that they have a full- 
blown psychosis.” Studies done at the 
UW show that mentally ill prisoners 
make up 18.7 percent of the state’s 
prison population but account for 41 
percent of rules violations, which re- 
sult in transfers to an IMU. Even for 
those without pre-existing mental con- 
ditions, the isolation and lack of 
human contact cause severe prob- 
lems — including, says Boston 
psychiatrist Stuart Grassian, hyper- 
responsivity to smells and sounds, 
perceptual disturbances, loss of ability 
to think, lack of concentration, loss of 
memory, anxiety, agitation, and even 
paranoia. 

Since the spate of rioting, prison 
officials have cut back prisoners’ yard 
time and showers, and placed new re- 
strictions on reading materials, personal 
property, and items available from the 
prison commissary. The more trouble- 
some the prisoner, the more severe the 
restrictions: Some are left without cloth- 
ing, mattresses, blankets, or hot food for 
days at a time. Shelton officials went so 
far as to set up a special unit — called 
A-tier — where, says Blodgett, “we put 
them on sack lunches. They think it’s 
punishment, but it was because they 
were throwing trays. Mattresses, cloth- 
ing, blankets — if they destroyed them 
or used them for destructive purposes, 
they lost them. We try not to look at it 
as punishment. We look at it as man- 
agement.” 

At first the additional restrictions on 
A-tier backfired. “About six days into 
that program,” says Frisby, “most of us 
decided we had had it. We were emaci- 
ated. We snapped. We could not handle 
it anymore. We got the spigots off our 
sinks and did it all again. We destroyed 
this tier. There was water and glass ev- 
erywhere. We broke out all our lights.” 
But officers did something unexpected. 
“They stood us out on the tier, swept it 
out and put us back in the cells,” says 
Frisby. “That kind of broke some of us. 
They put us back in with no water be- 
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WA IMU’s (continued) 

cause we broke the faucets. We had no 
lights because we broke the lights. And 
we were naked and in shackles and on 
two sack lunches a day. Even when we 
didn’t have anything to work with, we 
did what we could to ruin those cells. 
That is not frivolous gripes. That’s a re- 
action to something real serious.” 

To some extent, prison officials face 
a catch-22. As the legislature passes laws 
turning correctional institutions into 
mere facilities for punishment by cutting 
programs and recreational outlets, and 
as younger and younger offenders walk 
through the door facing longer and 
longer sentences, it becomes more diffi- 
cult to keep prisoners occupied and out 
of trouble. “It’s hard on us,” says 
Blodgett. “What incentive can we offer?” 
So the DOC, lacking carrots, opts for the 
stick by creating more and more IMUs 
(the latest to come on line is a new 43- 
bed unit about to open at the state prison 
on McNeil Island). 

“The taxpayers wanted it to be this 
way so they are making all these 
changes,” says Clark. “But the changes 
just made things worse. Totally worse. 
Look what’s going on. There’s all the 
rioting at the Walla Walla IMU. All the 
fighting at all the IMUs. We’re going to 
turn out like the prisons in Texas, Cali- 
fornia, and New York, as far as violence 
goes, if things keep up.” 

Clark wonders whether people re- 
alize that almost 98 percent of prisoners 
are scheduled for release at some point, 
and that those who’ve experience the 
worst conditions will be the most trouble- 
some. Adds Freitas, “If you treat people 
like wild animals, what are we going to 
do when we get out on the streets? I’m 
not learning nothing up in here. I just 
get more angry.” 

On March 25 and 26, 1998, CBCC 
prisoners Donald Snook, Kenneth Smith 
and Jacob Schmitt were charged in 
Clallam County superior court with 
felony malicious mischief. The charges 
arise from the three prisoners destroy- 
ing their IMU cells. The three prisoners 
are accused of causing $7,000 in dam- 
ages to their IMU cells. ■ 

[Editor Is Note: This article originally 
appeared in the Seattle WeeklyJ 


T he former head of the Texas 
prison system has been indicted 
on six counts of federal bribery, conspiracy, 
fraud and money-laundering charges stem- 
ming from his role in a shady multi-million 
dollar contract to purchase a soy-based 
meat substitute to feed Texas prisoners. 
[The VitaPro scandal is discussed in detail 
in the July, 1995 and May and Aug. 1996 
issues of PLN] 

James A. “ Andy” Collins was accused 
in the indictment of taking $20,000 in 
“consulting fees” from VitaPro Foods, Inc. 
of Quebec, the company that manufactures 
the powdery soy supplement and secured 
the $33.7 million dollar contract to sell it 
to the Texas Department of Criminal Jus- 
tice (TDCJ). 

Also named in the indictment is Yank 
Barry, VitaPro’s chief executive officer, 
who is charged with conspiring to hide il- 
legal payoffs to Collins by channeling them 
through a dummy company set up by 
Collins for that purpose. 

Collins has pleaded not guilty Barn; 
49, remains in Canada and faces possible 
extradition. The indictment, handed down 
by the grand jury on November 15, 1998, 
was kept sealed until late March in the 
hopes that Barry might be apprehended in 
the U.S. 

If convicted, both men could face up 
to five years in prison and a $25,000 fine 
on the conspiracy count; 10 years in prison 
and a $350,000 fine on the bribery count; 
20 years and a $5 million fine on the 
money-laundering charges; and five years 
and a $250,000 fine for false representa- 
tion of a social security number (the two 
men used a phony Social Security number 
to get Bariy a TDCJ employee identifica- 
tion card, which gave Barry unlimited 
access to TDCJ prisons, offices, and de- 
partments). 

Collins, who told a federal judge at 
arraignment that he is currently unem- 
ployed, has filed bankruptcy for a second 
time in one year. Austin bankruptcy attor- 
ney, Harvey Caughey, said that Collins 
owes $27,949 in federal income taxes. The 
first bankruptcy case, filed last July, was 
closed in November after Collins arranged 
to pay creditors with claims of more than 
$366,703. 

Austin attorney William A. White, 
who represents Collins in the federal crimi- 
nal case, says the timing of the indictment 
is curious in light of the fact that a state 


lawsuit to cancel the TDCJ’s contracts with 
VitaPro is still pending before an appeals 
court. White said the indictments are based 
on two $ 10,000 consulting fees that Collins 
received from VitaPro. 

“Are these consulting fees some sort 
of quid pro quo for the contract?” White 
said. “Of course, our response is k No”’ 

He added, “You’re talking about a guy 
who served as the executive honcho of a 
multibillion dollar organization, one that 
was building $100 million prisons practi- 
cally every day. If this guy were a crook, 
he could have stolen a fortune on construc- 
tion contracts, couldn’t he? And after 2 1/ 
2 years, all this federal grand jury comes 
up with is these little piss-ant contracts for 
$ 20 , 000 .” ■ 

Sources: Houston Chronicle , Dallas Morn- 
ing News 


The prison industrial com- 
plex, which includes private and 
super maximum prisons, not 
only violates the civil and human 
rights of incarcerated men and 
women, but poses grave threats 
to the very 7 future of democracy 
in our country 7 and throughout 
the world. 

We call upon activists, ad- 
vocates, scholars, policy makers 
and former prisoners to join us 
in a national conference and 
strategy session, Critical Resis- 
tance: Beyond the Prison 
Industrial Complex, which will 
take place at the University of 
California, Berkeley, September 
25-27, 1998. Please save the 
date. 

For more info, contact: 


PO Box 339, Berkeley CA 94701 

email: critresist@aol.com 

phone: 510-643-2094 

See our w ebsite at www.igc.org/jus- 

tice/critical. 
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Eight California Prison Guards Indicted 


I t’s going to be duck-hunting sea- 
son,” said one of the Corcoran 
prison guards who staged fights be- 
tween prisoners in rival gangs just 
before Preston Tate was shot and killed 
according to Department of Correc- 
tions reports. Now eight Corcoran 
guards, including a lieutenant and two 
sergeants, are under federal indictment 
for violating the civil rights of several 
prisoners and obstructing justice by 
participating in a conspiracy to cover 
up their acts. 

“It’s like a ton of bricks has been 
lifted from me,” said Bill Tate, 
Preston’s father, in an interview pub- 
lished February 27, 1998, in the 
Orange County Register . “I always had 
faith in the Justice Department and the 
FBI, but it took such a long time,” Tate 
continued. “Right now, I just feel 
blessed. I feel that Preston is smiling 
out from the grave, yet I feel that he is 
here, too.” Tate, whose 25 year old son 
was shot to death by a guard April 2, 
1994, has a pending wrongful -death 
lawsuit against the state and prison 
officials. 

“It appears the fights were staged, 
and even provoked, for the amusement 
of correctional officers or as retribu- 
tion against inmates,” said James 
Maddock, FBI special agent in charge 
of the Sacramento office in the Regis- 
ter article. “That this activity could be 
allowed to occur, and did occur, with 
the knowledge and participation of 
prison management personnel is par- 
ticularly troubling.” Department 
spokesperson Tip Kindel denied that 
prison officials interfered with the 
three-year continuing federal investi- 
gation. Department officials conducted 
an internal probe, concluding the Tate 
killing was justified. 

Charged in connection with Tate’s 
death are Christopher Bethea, 33, of 
Clovis, Jerry Arvizu, 30, of Hanford, 
Douglas Martin, 50, of Corcoran, and 
John Vaughn, 42, of Hanford. They 
face life sentences for violating Tate’s 
civil rights and then falsifying reports 
about the killing. Four other guards 
were charged with conspiracy to vio- 


by W Wisely 

late the civil rights of prisoners aris- 
ing from a February 1994 staged fight. 
Those four may receive up to ten years 
in prison. 

Some 1,000 prison guards gathered 
at the Corcoran YMCA grounds after 
the indictments were handed down to 
show their support for the accused. In 
an amazing attempt at propaganda, the 
assembled guards claimed the prison- 
ers were responsible for all the staged 
fights and unjustifiable shootings at 
Corcoran prison. “You don’t blame par- 
ents when they’re [people in prison] 
violent at home,” said guards union 
vice president Mike Jimenez in an in- 
terview with Fresno Bee reporter Jim 
Orr. “We don’t make them violent in 
the prisons.” Of course, prisons do 
make people violent and guards rou- 
tinely set prisoners up for assault as any 
prisoner who’s been around a few years 
knows. 

“I was there. The guards set up 
fights every single day, sometimes two 
or three times a day. They brought 
women staff into the control booths to 
watch. They bragged about betting on 
the outcomes,” said a lifer who declined 
to be identified for fear of retaliation. 
“I saw them move dozens of men from 
cell to cell, tier to tier, and block to 
block, so they could stack tiers with 
rival gang members for gladiator 
fights. The only thing that surprises me 
is that anyone outside gives a shit.” 
FBI Probe Of California 
Prisons Expanded 

The FBI announced one day after 
indicting eight Corcoran prison guards 
for civil rights violations and con- 
spiracy to obstruct justice in staging 
fights between prisoners and shooting 
to death Preston Tate that it is expand- 
ing the investigation to include Pelican 
Bay and High Desert prisons. The an- 
nouncement comes on the heels of 
escalating racial violence in the state’s 
prison system. “We didn’t have racial 
violence here but it was brought to a 
head [by prison officials],” said Rob- 
ert George, a lifer at High Desert, in 
an Associated Press report March 10, 
1998. 


“It seems more and more buttons 
are being pushed up and down the state 
by the administration, Sacramento, 
headquarters,” said George. Two race 
riots at High Desert in recent months 
resulted in the killing of two prison- 
ers, one in each brawl. On February 4, 
1998, 10 Asian prisoners allegedly at- 
tacked 8 Mexican-American prisoners 
in a small, segregation exercise yard. 
David Torres, 29, was shot and killed 
by guards during that incident. 

In December of 1997, at least 40 
white prisoners allegedly attacked 10 
black prisoners in another exercise 
yard at High Desert. A prisoner was 
shot and killed by guards, and five oth- 
ers were wounded with bullet 
fragments. Dozens of prisoners remain 
locked down pending transfer to other 
prisons in the wake of the violence at 
High Desert. “The last time I saw this 
[much racial violence] was in the 
1980s in San Quentin,” said A.C. 
Liggins, a 43 year-old black prisoner 
in a March 9, 1998, San Francisco 
Chronicle article. In 1996, its first year 
of operation, High Desert prison’s 
death toll was higher than at any other 
California prison and six prisoners 
have died there so far. 

At Pelican Bay prison, two pris- 
oners have died in the first three 
months of this year. The FBI is inves- 
tigating complaints from relatives of 
prisoners that prison staff have urged 
rival gang members to attack each 
other. George Grotz, FBI spokesperson 
for the agency’s San Francisco office 
said the Pelican Bay incidents are be- 
ing treated as civil rights violations. 
In the Associated Press report, Lynda 
Frost, speaking for Governor Pete Wil- 
son, said, “It strikes me as odd that the 
FBI has now decided to inject itself into 
these kinds of situations — all of a sud- 
den, with Corcoran, and now they’re 
going on and on.” With overwhelm- 
ing evidence that guards set up fights 
between prisoners, paid Quislings to 
assault prisoners in retaliation, then 
conspired at the highest levels to cover 
up the crimes, the only thing odd about 
the federal probe is that it’s taken this 
long to begin. | 
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Presence of Prison Rape in Utah Denied 

by Julia Lutsky 


E arly in 1996 Utah’s Legislature 
mandated that state prison 
hospitals achieve national accreditation. 
Consequently, the National Commission 
on Correctional Health Care (NCCHC) 
was given a three-day review of Utah 
prison medical records and a tour of Utah 
prisons, including interviews with pris- 
oners and staff. Accreditation is based on 
a multiplicity of factors and if, upon re- 
view, a sufficient combination of them 
reflect substandard conditions, it is not 
granted. 

The review consists largely of “self 
reported" information, however, accord- 
ing to NCCHC President Edward A. 
Harrison, only a “sampling of medical 
records” is consulted. Not surprisingly, 
therefore, not a single case of rape or 
sexual abuse was found. Accordingly, in 
June of 1996, the NCCHC accredited the 
state's Draper and Gunnison prison hos- 
pitals. 

“They absolutely are lying,” says Salt 
Lake City Attorney Ross Anderson. “They 
don’t want the public to know what’s go- 
ing on in the prisons." 

Anderson represented the mother of 
a mentally ill prisoner who died as a re- 
sult of being strapped into a restraining 
chair. Prisoners, ex prisoners and attor- 
neys confirm Anderson’s accusation, 
according to Greg Burton writing in the 
Salt Lake Tribune last November. “What’s 
going on says a group of former and cur- 
rent [prisoners], is a struggle to survive 
in a culture of abuse.” 

Perhaps the commission is short 
handed, for documents obtained under the 
state’s Government Records Access and 
Management Act show approximately ten 
investigations of sexrnal assault each year 
at the prisons; in 1996 some 15 sexual 
assaults were investigated at Draper and 
Gunnison. Even Utah’s Corrections di- 
rector, H.L. Haun found it difficult to 
believe the reported absence of sexual as- 
saults and has promised to look into the 
matter. 

Did Haun not know that one prisoner, 
Ricardo Rodriguez, was actually con- 
victed of forcible sexual abuse in March 
of 1996? And that for this attack 
Rodriguez received one to fifteen years 
added to his sentence? Any reference to 


Rodriguez’ attack was conveniently omit- 
ted from the data the state presented to 
the commission. 

Prison clinical service administrator 
Dale Schiapaanboord disagreed with the 
NCCHC report, “I remember the claim 
of [no sexual assaults] being an issue — 
raising eyebrows in our own department " 
Most cases of rape, he noted, are not 
handled at the prison hospital but are re- 
ferred to the University of Utah Medical 
Center. As a consequence they would not 
appear during a computer search of prison 
hospital records. 

Robert Jones, outgoing prison medi- 
cal director, is inclined to believe the 
commission’s report however because, he 
says, “most [prisoners] fear the conse- 
quences of reporting" This has a ring of 
truth until one realizes that, in addition 
to his duties as Utah prisons medical di- 
rector, Jones also worked part-time for the 
NCCHC, analyzing other state prison 
hospitals seeking accreditation. He was 
one of the team that assisted at the June 
1996 tour and review. As Utah’s prison 
medical director it is hardly credible for 
Jones to assert that he was unaware of the 
Rodriguez assault — or of the other 10 or 
15 cases of sexual abuse investigated each 
year in that state’s prisons. 

Attorney Anderson points out that 
“what we breed in our prisons is basi- 
cally moral anarchy. We seem to do 
everything we can to desensitize [pris- 
oners], and then we expect when they 
get out they’ll be upstanding citizens." 
A few prisoners control a system deal- 
ing in drugs, gambling and sex, with all 
the violence that combination implies. 
Often those with life sentences feel they 
have nothing to lose. 

Precisely because prison abuse is so 
widespread the Utah administration has 
devised a classification system to keep 
particularly aggressive prisoners from 
being closeted with the most vulnerable. 
The inevitable miscalculation can be di- 
sastrous: A prisoner faced with 
inescapable rape lias few options: to sub- 
mit and remain silent or to submit and 
speak out. There is ample reason to fear 
speaking out, however, as outgoing prison 
medical director Jones rightly noted. Such 
behavior may subject the prisoner to fur- 
ther brutalization. 


Edward Boyce, who reported being 
sexually abused by Rodriguez in the March 
1996 incident, received six months of iso- 
lation: “protective custody,” the 
administration called it. Those who speak 
out may also suffer the retaliation of other 
prisoners. And finally, to add insult to in- 
jury, in all likelihood their cases will not be 
prosecuted. As one deputy District Attor- 
ney put it, “Most juries don’t get enamored 
with prisoners — most juries believe in their 
heart of hearts that those people are out there 
because they deserve it " 

As one prisoner who had suffered 
sexual assault wrote, “... the District At- 
torney refused to pick up the case. Why? 
Am I not a human being because I’m a 
convicted felon?" ■ 

Sources: The Salt Lake Tribune , 9 No- 
vember 1997; Bureau of Justice 
Statistics publications 


Habern & Cohen 
Lawyers 

(not a partnership) ; ; ; f 

1601 Rio Grande, Suite 
525 

Auitiii, Texas 78701 

' - 

For more than ten years our of- 
fices have been exclusively en- 
gaged in representing clients in 
parole review 1 , parole revocations 
and clemency matters. We inter- 
face with the Board and Parole 
Division on a regular basis, in- 
cluding rule making, legislative 
matters and the training of revo- 
cation hearing officers. We be- 
lieve that our approach is more 
detailed and professional than 
other lawyers who engage in simi- 
lar work | 

This is a fee for services law of- 
fice. 


Address inquiries to Gary J. 
Cohen at the above address. 
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New Mexico S.Ct Grants Asylum to Little Rock Reed 


T imothy Reed, better known as 
Little Rock Reed, fled from 
Ohio parole authorities in 1993, end- 
ing up in new Mexico. Ohio filed 
extradition papers with New Mexico 
authorities, expecting Reed to be appre- 
hended and returned to their custody. 
The New Mexico district court, how- 
ever, refused extradition in Reed v. 
Ortiz , No. 94-1 CR Misc., 1995 WL 
118952 (NM Dist. Ct., January 20, 
1995). On September 9, 1997, the New 
Mexico supreme court affirmed and 
granted Reed asylum in New Mexico. 

“This case is distinguished from 
other extradition cases by a unique fact 
pattern that is supported by compelling 
evidence,” says the court in the open- 
ing paragraph of a stunning 51 -page 
ruling. 

The court then presents 14 pages 
of facts, detailing Reed’s history of 
prison writ writing and outspoken ad- 
vocacy for prisoners’ rights — 
particularly the “rights of incarcerated 
Native Americans to practice religious 
beliefs in prison. The undisputed evi- 
dence shows that this advocacy incurred 
the animosity of prison officials.” 

The court documents numerous in- 
stances of Ohio authorities threatening 
to revoke Reed’s parole unless he ceased 
writing published articles and present- 
ing speeches. “The record shows that 
Reed was a source of aggravation to 
Ohio prison officials because of his 
criticism of the Ohio prison system.” 

Reed claimed that he fled from 
Ohio parole authorities because they in- 
tended to violate his parole without due 
process. The court agreed, citing Reed’s 
“undisputed testimony” that Ohio pa- 
role authorities “assured me that I was 
going to have no [parole revocation] 
hearing whatsoever. I was going back 
to Lucasville without any due process.” 
The court “accept [ed] his conclusion 
that his parole was about to be revoked 
without a due process hearing.” 

Reed also claimed that Ohio prison 
officials had made clear and convinc- 
ing threats against him should he ever 
fall into their hands. The court agreed, 
ruling that “Reed has shown beyond a 
reasonable doubt, with persuasive and 
uncontroverted evidence, that he left 


Ohio because he risked death or great 
bodily harm at the hands of prison offi- 
cials if he had reported to be arrested by 
his parole officer ... It is not reasonable 
to require a defendant to stake his life 
on the likelihood that the state will fol- 
low the dictates of due process after it 
has threatened not to do so.” 

Several aspects of this case are 
worth noting. First, Little Rock Reed 
knew what his rights were. When Ohio 
authorities threatened to revoke his pa- 
role without a Morissey hearing, he 
knew his due process was being violated. 
Secondly; Reed knew the importance of 
gathering evidence to support his 
claims. He presented the court with nu- 
merous letters, memos, affidavits and 
other supporting evidence. 

And finally, all of this meticulously 
presented evidence stood alone, wholly 
“undisputed” by Ohio authorities who 
made no attempt whatsoever to counter 
any of Reed’s claims. As the court noted: 
“As a general proposition, unimpeached 
and uncontradicted sworn testimony 
must be accepted as true.” 

Ohio authorities were apparently 
confident that an extradition hearing 
would follow the rather straightforward 
four-part Michigan v. Doran analysis: 
“Once the governor has granted extradi- 
tion, a court considering release on 


I n February , 1998, a federal grand 
jury indicted 53 Cleveland area 
people as a result of an FBI sting opera- 
tion where federal agents posed as drug 
kingpins and hired police, county jail 
guards, a deputy sheriff, and several “law 
enforcement imposters” to protect large 
drug shipments. 

The sting operation began in Octo- 
ber 1996 when an FBI undercover agent 
allegedly bought crack cocaine from 
Michael W. Joye, 29, a Cuyahoga County 
jail guard. The undercover FBI agent 
then used Joye to recruit 43 other law 
enforcement types to act as “security 
guards” to protect shipments of mari- 
juana and what turned out to be phony 
cocaine. Nine others indicted either 
posed as police officers or were brought 
in as partners of the indicted cops. 


habeas corpus can do no more than de- 
cide (a) whether the extradition 
documents on their face are in order; (b) 
whether the petitioner has been charged 
with a crime in the demanding state; (c) 
whether the petitioner is the person 
named in the request for extradition; and 
(d) whether the petitioner is a fugitive. 
These are historical facts readily verifi- 
able” [Doran 439 U.S. at 289] 

The court also noted that “if one of 
the four questions is answered in the 
negative then the defendant cannot be 
extradited.” 

The court found that the first three 
Doran factors were satisfied. But as to 
whether Reed was a fugitive, “. . . we con- 
clude that, because he was forced by the 
conduct of government officials to flee 
the state of Ohio, Reed’s mere presence 
in New Mexico does not render him a 
fugitive from justice.... The facts dem- 
onstrate conclusively that Ohio’s 
conduct toward Reed was not just. Reed 
is thus not a fugitive from justice. 
Rather he is a refugee from injustice. 
[See: Reedv. State ex re l Ortiz , 947 R2d 
86 (NM S.Ct. 1997) 

[Editor 's Note: If you would like a copy 
of this court ruling, send $3. 00 to Diane 
Malloy; 12815 Elmwood Avenue; Cleve- 
land, OH 44111] ■ 


All but two of the 53 were arrested in 
January 7 1998. The indictments were 
handed down later, after a grand jury 7 re- 
viewed video and audio tapes of meetings 
where FBI agents and unwitting law en- 
forcement types negotiated the terms of the 
cops’ illegal moonlighting security 7 jobs. 

All 53 were indicted on charges of 
conspiracy to distribute cocaine. Those 
charged include: 25 Cuyahoga County 7 
jail guards, 8 Cleveland police officers, 
6 East Cleveland police officers, 3 Cleve- 
land Heights police officers, 2 Brooklyn 
(a Cleveland suburb) police officers, a 
Cuyahoga County sheriff’s deputy, and 
6 other “law enforcement imposters” 
who were pulled into the sting by the lure 
of easy money. ■ 

Source: Cleveland Plain Dealer 
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High-Tech Vendors Penetrate Prison Market 

by W. Wisely 


scanner that detects a heart 
eat fifteen feet underground, 
a razor blade that crumbles when tam- 
pered with, clear plastic televisions and 
radios. Sound like some high-tech fu- 
ture? Guess again. These are just a few 
of the new technologies being used and 
considered by the California Department 
of Corrections Technology Transfer 
Committee for the state’s prison system. 

The TTC was founded in 1982 and 
evaluates new technology for use in Cali- 
fornia prisons. The committee is 
composed of prison wardens, adminis- 
trators, representatives from the 
California Board of Corrections, Prison 
Industry Authority, California Youth 
Authority, Department of General Ser- 
vices, Federal Bureau of Prisons, 
California Highway Patrol, Department 
of Justice, and Sandia National Labora- 
tories. 

In September, 1997, the TTC shared 
information with all 50 states at the Na- 
tional Institute of Justice conference. 
They provide evaluations and test results 
to the American Correctional Associa- 
tion, the National Institute of 
Corrections, and the National Institute 
of Justice, to name but a few. And the 
TTC does much more than merely evalu- 
ate existing new technology. They dictate 
the design to manufacturers. 

At a two-day meeting in July, 1997, 
TTC members watched presentations by 
several companies on ground penetration 
radar, stab-proof cloth vests, cell phone 
detection equipment, see-through televi- 
sions and radios, water restraint canons, 
body scanners, and molecular drug de- 
tection technology. The committee was 
impressed by Israel-based Beit Alta 
Trailers Company’s “water restraint sys- 
tem.” The golfcart like vehicle carries a 


In Fact 

In 1 995. 2,56 1 U, S; citizens were ar- 
rested and incarcerated in foreign 
jails, according to the U S, State De- 
partment. Of those. Mexico jailed 
881, Jamaica 252; Canada 157. Ger- 
many 133, Bahamas 111, and Japan 
85, 


pressurized cannon on top which may 
spray a stream of water or pepper spray 
on a prisoner 131 feet away. 

The TTC also was impressed by the 
see-through televisions and radios. A 
CDC spokesperson announced that such 
appliances would eliminate hiding places 
for contraband and save thousands of 
man-hours that it now takes guards to 
disassemble and search conventional 
TVs and radios. The committee recom- 
mended the use of the 13" clear plastic 
television with some modifications. 

The body armor manufacturer, Sec- 
ond Chance, demonstrated its new vest 
which protects a guard’s neck, chest, and 
back from injury. Protective Apparel of 
America showed off a cell-extraction suit 
that’s impact resistant and covers a 
guard’s entire body. The cell-extraction 
suits were chosen for a pilot study pro- 
gram to be used at California’s notorious 
Pelican Bay SHU. 

Ion Track Instruments demonstrated 
its new dustbuster sized drug detection 
technology. The ITMS VaporTracer Por- 
table Contraband Detector detects drugs 
in parts per trillion from people enter- 
ing or leaving CDC facilities. Developed 
specifically for California’s prison sys- 
tem, Rapid Scan X-ray is the first 
conveyorized X-ray machine that can be 
programmed to detect specific substances 
such as drugs. The machine reads for 
individual molecules and can tell the 
difference between drugs and clothing. 

The CDC is currently testing a 
monitoring device at Centinela State 
Prison that searches automobiles and 
trucks for human heartbeats. Operators 
attach probes to the vehicle’s bumpers 
in the sallyport, and are then able to de- 
tect sounds with a frequency between one 
and ten hertz. An average human heart- 
beat is about seven hertz. Staff report the 
device has been 100% effective so far. 

Secure 1000 full body scanners are 
now employed in several California pris- 
ons. Visitors are ordered to submit to a 
body scan or forfeit their visit. Accord- 
ing to information provided by the 
manufacturer, the device uses X-rays and 
computer enhanced graphics to 
see-through clothing. Visitors are or- 
dered to stand facing the scanner, turn 


around, and present each side. The im- 
ages are stored in memory. Female 
visitors have complained about male 
prison guards viewing what amounts to 
an unclothed body search. Others have 
reported offensive comments made by 
male guards who have viewed the 
scanned images. 

Some other new technology the 
prison system is looking at includes a 
plastic toothbrush with a short, beaver 
tail that cannot be made into a weapon, 
Spit Net, a hood that is used to prevent 
prisoners from spitting on guards, 
Metor200, a new class of walk-through 
metal detectors, Pole Cam, a camera sys- 
tem that sees in absolute darkness and 
can look around corners, TestCup, a uri- 
nalysis kit that eliminates staff handling 
of urine and will test for five drugs si- 
multaneously, and new state of the art 
CDC identification cards for staff. ■ 
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California Whistleblowers Silenced, Punished 


T wo California prisoners, sus- 
pected of tipping reporters to a 
controversial story inside the R.J. 
Donovan Correctional Facility near San 
Diego, were placed in administrative 
segregation (aka “the hole”) and later 
transferred to other prisons. 

A San Diego television station re- 
ported in September, 1997, that workers 
in the prison’s CMT Blues clothing 
manufacturing facility had taken mate- 
rials imported from Honduras and sewn 
“Made in U.S.A.” labels on them. 
Shortly thereafter, prison officials placed 
prisoners Charles Ervin, 39, and 
Shearwood Fleming, age not available, 
into segregation for “attempting to im- 
pugn the credibility” of the prison 
industries program “by contacting the 
local news media,” according to docu- 
ments obtained by sources close to the 
prison. 


Prison spokesman J.P Tremblay said 
of the U.S.A. labels that prisoners were 
being taught to sew with scrap materials 
and that none of the products left the 
prison. And Lt. Terry Hill, spokesman 
for the Donovan prison, said Ervin and 
Fleming were isolated and transferred for 
their own safety. 

“The inmates’ jobs at CMT Blues 
are considered very nice,” Hill said. 
“They get paid the minimum wage, and 
other inmates who suspected these two 
individuals were concerned that their em- 
ployment may be adversely affected as a 
result of this. Therefore, they were placed 
in administrative segregation.” 

Heather McKay, a lawyer with the 
San Rafael-based Prison Law Office who 
is representing Ervin and Fleming, said 
the pair told her that no threats were 
made against them by any other prison- 
ers. 


Once the two — suspected 
whistleblowers were placed in the hole 
and transferred, attempts by reporters to 
contact them for follow up interviews were 
thwarted by the California Department of 
Corrections (CDC) ban on press inter- 
views with prisoners. 

Opponents of the ban on press inter- 
views said that this case illustrates the 
policy’s shortcomings. State Sen. Quentin 
Kopp, Ind-San Francisco, who sponsored 
a bill to overturn the ban, said the 
Donovan case is a “genuine example” of 
why reporters should be allowed to inter- 
view prisoners face-to-face. 

State Sen. John Vasconcellos, 
D-Santa Clara, who supported Kopp’s 
bill, stated, “Government that is closed is 
suspicious and fascist.” 

The state Senate voted to overturn the 
ban, sending the bill to Gov. Pete Wilson. 

Wilson vetoed it. ■ 

Source: Sacramento Bee 


Wisconsin Joins The Control-Unit Fraternity 


O n the morning of December 17, 
1 997, as thirty protesters gath- 
ered in a parking lot in Boscobel, a small 
farm town isolated in the rural southwest 
corner of Wisconsin, police squad cars 
wheeled into the lot. Sheriff’s deputies in- 
formed the demonstrators that signs and 
banners would not be permitted at the 
groundbreaking ceremony for the state’s 
$44 million supermax prison. 

“That’s a clear violation of our first 
amendment rights,” said Jackie Austin, 
head of Wisconsin Citizens United for the 
Rehabilitation of Errants. Department of 
Corrections officials even tried to get the 
police to evict protesters who were dressed 
in mock prison outfits, with handcuffs and 
waist chains. The DOC “just didn’t want 
any visible signs of opposition as the gov- 
ernor declared it to be a great day for the 
people of Wisconsin while the TV cameras 
rolled” Austin said. 

Correctional administrators claim that 
the control-unit facility, where prisoners will 
be subjected to conditions Amnesty Inter- 
national has condemned and Human Rights 
Watch has found in violation of the United 
Nations Standard Minimum Rules for the 
Treatment of Prisoners, will house only 
those prisoners who endanger prison em- 
ployees and other convicts. “We’re 
concerned about the effects [incorrigible 
prisoners] have on other inmates,” said 
Wisconsin DOC chief Michael Sullivan. 


“They get in the way of a well-run correc- 
tional system. We need to have total order.” 

But Jackie Austin says studies show that 
supermax prisons end up housing many 
prisoners who are not physically dangerous. 
“What you get are prison dissenters, jail- 
house lawyers and others who hold prison 
administrators accountable for their ac- 
tions ” Austin said. 

The Boscobel protesters are not alone 
in condemning the control-unit prison. State 
senator Fred Risser called the supermax fa- 
cility “an aboveground dungeon” and said 
the project’s cost “is not economically or 
socially justifiable.” 

Supermax critics also point out that 
each of the state’s maximum and 
medium-security prisons already has a 
disciplinary-segregation building wffiere 
control-unit conditions prevail. Stan 
Stojkovic, a professor of criminal justice at 
the UW — Milwaukee, called the new prison 
unnecessary. “To build a supermax prison 
here would be done in absence of any cred- 
ible evidence that you need one,” Stojkovic 
told a reporter. 

The prison was originally planned to 
house 409 prisoners, but architects expanded 
the capacity to 509 cells after construction 
bids came in lower than expected. Security 
measures at the facility will be so stringent 
that no visitor will ever enter the actual 
prison. Instead, lawyers and family mem- 
bers will speak to prisoners over a 
video-conferencing system from the prison’s 


gatehouse, after being subjected to retina 
scanning for positive identification. Among 
the prison’s other features is an 
electrically-charged perimeter fence de- 
signed to electrocute would-be escapees. “If 
you touch it, you’re toast,” remarked gov- 
ernor Tommy Thompson. 

At least 38 other states operate 
control-unit prisons. | 

Sources: Milwaukee Journal Sentinel, Shep- 
herd Express (Milwaukee), Capital Times 
(Madison, Wis.), The Progressive 

$350,000 Awarded In Ohio 
Prisoner Death 

S ybil Norris, 29, was doing a 
six-month stretch for shoplift- 
ing at the Ohio Reformatory' for Women 
when she died, needlessly; of an asthma 
attack. 

Two years later, in December 1997, 
the Ohio Court of Claims awarded 
$350,000 ($150,000 for pain and suffer- 
ing and $200,000 for wrongful death) 
to Sybil’s two surviving sisters. 

The state admitted responsibility for 
Sybil Norris’ death because Reformatory 
nurses ignored a doctor’s orders to rush 
her to a hospital. Prison nurses claim 
they thought Norris was faking the at- 
tack. | 

Source: Columbus Dispatch 
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Former Arizona Governor Sentenced 


I n September, 1997, Republican 
Governor J. Fife Symington, III, 
was convicted in federal court of seven 
counts of fraud related to fabrications and 
misrepresentations he made on financial 
statements in securing loans. Following his 
conviction, he resigned as Governor. 

On February 2, 1998, Symington was 
sentenced by Federal Judge Roger G. 
Strand to 30 months in federal prison, five 
years probation and a $60,000 fine. He 
must also repay millions of dollars to in- 
vestors. 


I n a 5-2 decision the Supreme 
Court of Florida held that a re- 
cently enacted statute requiring the 
mandatory abrogation of state prisoners’ 
right to earn “incentive gain-time” 1 for up 
to six months following prison disciplin- 
ary convictions, was an unconstitutional 
ex post facto law, as was the administra- 
tive promulgated to implement it. 

During the 1995 legislative session, 
as part of Florida’s wholesale effort to 
eliminate early release, the state enacted § 
944.281 of the Florida Statutes. This law 
bars any state prisoner found to have vio- 
lated any state law or any rule or regulation 
of the prison system or of any individual 
prison, from earning incentive gain-time 
for up to six months following the convic- 
tion. This law took effect on October 1, 
1995, and applied to violations occurring 
on or after January 1, 1996. 

Pursuant to §944.281 the Florida 
DOC adopted Fla. Admin. Code r. 
33-11.0065(5)(a)l.-5. This rule imple- 
mented the statute by imposing a 
mandatory three month suspension of the 
right to earn incentive gain-time on those 
prisoners who were punished by forfeitures 
of up to 30 days accumulated gain-time 
following a disciplinary conviction. Pris- 
oners punished by forfeitures of gain-time 
in excess of 30 days were prohibited from 
earning incentive gain-time for six months. 

In June 1996, John Britt was found 
guilty of using unauthorized drugs. As part 
of the punishment imposed, Britt forfeited 
90 days gain-time. This penalty triggered 
the provisions of § 944.28 1 , and Britt was 
precluded from earning any incentive 
gain-time for the following six months. 
Because Britt was serving a sentence for a 
crime committed in 1992, he petitioned 


by O'Neil Stough 

Symington “choked up” as he read a 
prepared statement to the judge begging 
for mercy, said courtroom observers. After 
the hearing, a large crowd booed and heck- 
led Symington as he postured defiant in 
front of microphones on the courthouse 
steps. 

This was not the predominantly white 
ruling class crowd who once cheered him 
at a $500-a-plate dinner as he promised to 
turn Arizona’s prisons into a “hellhole.” 

One woman threw a handful of dirt 
on the former Governor. He was forced to 


the Supreme Court of Florida for a writ of 
mandamus prohibiting the application of 
§ 944.281, claiming that the law violates 
the ex post facto clauses of the U.S. and 
Florida constitutions. 

In response, the government advanced 
the same trite arguments it proffered in 
Lynce v. Mathis , 117 S.Ct. 891 (1997), 
another gain-time case were the Florida 
Supreme Court’s finding of no ex post facto 
violation was unanimously reversed. Es- 
sentially, the government argued that the 
statute only increased the penalty for new 
conduct related to future events, and that § 
944.28 1 was merely an evolutionary refine- 
ment of § 944.28, which was in effect at 
the time Britt committed his incarcerative 
offense. 

The court, however, noted that the 
earlier statute used permissive language, 
while the language of § 944.281 was clearly 
mandatory. In addition, at the time of Britt’s 
criminal offense Fla. Admin. Code r. 
33-22.008(4) expressly required that any 
“loss of unearned gain time shall be the 
exception rather than the rule.” Given this 
distinction the court concluded that the new 
statute requires the FDOC to lengthen 
Britt’s sentence by increasing the punish- 
ment to be applied for disciplinary 
violations. Based upon the parameters out- 
lined in Lynce , the court held that § 944 .281 
is an ex post facto law, as applied to Britt 
and all similarly situated prisoners. See: 
Brittv : Chiles , 704 So. 2d 1046 (Fla. S.ct. 
1997). 

1 . Incentive gain-time can be earned at a rate 
of up to 20 days per month for each month in 
which a prisoner works diligently, partici- 
pates in training, used time constructively, 
or otherwise engages in positive activities. § 
944.275(4) ( bjM 


retreat from the microphones. It was too 
early — or too late — for redemption. 

He must serve 85% of his sentence 
because of a federal law similar to one he 
adopted and forced down the throats of 
Arizona prisoners, along with chain gangs, 
in order to obtain his 1994 re-election. 

The irony, of course, said Tucson at- 
torney Michael Piccarreta, former 
president of the Arizona Bar Association 
in an ABC News interview, is that 
Symington has been an avid proponent of 
harsh sentencing and even harsher treat- 
ment of prisoners. Now that he faces being 
on the receiving end of such practices, his 
perspective may change, Piccarreta said. 

There is, however, a different “class” 
of incarceration available to the few rich 
and powerful who end up behind bars. And 
Symington requested that he be allowed 
to serve his sentence at what some have 
called the “cush” Nellis Air Force Base 
minimum security federal prison near Las 
Vegas. He remains free on appeal bond. 

Although it is ironic, and somewhat 
gratifying, to see Symington sentenced to 
prison, it’s a shame that he wasn’t con- 
victed on state charges and sentenced to 
the "hellhole” he promised Arizona vot- 
ers he would — and did — create. ■ 


Inmate classified 
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Hepatitis C Epidemic Threatens California Prisoners 

by Willie Wisely 


H epatitis C, a potentially deadly 
strain of liver disease, is 
spreading out of control through the 
California prison system. Blood tests 
conducted on 4,764 incoming prisoners 
for a three month period in 1994 showed 
that 4 1 percent were infected with the 
disease. Unlike some other forms of 
hepatitis, there is no vaccine for hepati- 
tis C. 

The California Department of Cor- 
rections demanded $2 million dollars 
from the state Legislature “to conduct 
further studies and treat the disease.” 


But, in November, 1997, the Wall Street 
Journal revealed prisoncrats were forced 
to quietly return $1.8 million of those 
funds because the study was not finished 
on time and the promised medical treat- 
ment was never provided. 

Adding to the problem, tracking and 
treating infected prisoners is all but im- 
possible as they move from prison to 
prison because the Department doggedly 
hangs onto an antiquated and ineffective 
paper filing system for the medical 
record’s of the state’s 155,000 prisoners. 
There is little or no coordination between 


the 33 prisons, dozens of camps, and pa- 
role violator facilities. The outbreak may 
pose a threat to people outside as well. 

Most people in prison are eventually 
released back into the community. Yet, the 
Department provides no follow-up care 
or tracking of parolees carrying the hepa- 
titis C virus. Despite the risk, neither the 
Department nor lameduck Governor Pete 
Wilson have any plans to bring the prison 
system’s medical record keeping into the 
20th century or provide aggressive treat- 
ment for infectious diseases such as 
hepatitis C. ■ 


Transgender Treatment Questioned 


T he court of appeals for the sev- 
enth circuit issued a ruling that 
prisoners suffering from gender dyspho- 
ria (i.e., transexualism) are not entitled to 
curative treatment under the eighth 
amendment. The ruling is extremely un- 
usual in that it comes as an “advisory 
opinion.” A long standing judicial prin- 
ciple is that federal courts are only supposed 
to rule on those issues presented to them 
for resolution in “actual controversies.” 

Tasha Maggert, an Indiana state pris- 
oner, filed suit claiming his eighth 
amendment rights were violated by a 
prison’s failure to give him hormonal treat- 
ment for his transsexualism. The district 


sentences the court of appeals affirmed that 
ruling. 

The appeals court then went on to dis- 
cuss the issue in great detail, even though 
it was wholly irrelevant to its disposition 
of the case on the merits. The court stated: 
“Although gender dysphoria is a rare con- 
dition, it has been invoked in enough 
prisoner cases to give rise to the term 'the 
jurisprudence of transsexualism.’” The 
court gives a detailed description of the un- 
derlying medical condition and treatment 
for it, as well as citing the various cases 
that have discussed the issue in a prison 
context. 

The recognized cure for trans- 


$100,000 which must be paid by the indi- 
vidual. “Withholding from a prisoner an 
esoteric medical treatment that only the 
wealthy can afford does not strike us as a 
form of cruel and unusual punishment. It 
is not unusual; and we cannot see what is 
cruel about refusing a benefit to a person 
who could not have obtained the benefit if 
he had refrained from committing crimes. 
We do not want transsexuals committing 
crimes because it is the only route to ob- 
taining a cure.” [Editor’s Note: Perhaps 
oblivious to reality, the court blithely ig- 
nores the fact that many transsexuals who 
wind up in prison due to illegal economic 
activity, usually involving drugs and pros- 


court dismissed the suit because Maggert sexualism, hormone and psychotherapy 
produced no expert testimony that he ac- followed by sex change surgery, is an ex- 
tually suffered from the condition. In three pensive procedure costing more than 

Sexual History Evidence Limited in Rape Suit 


A federal district court in New 
.zxMexico held that private prison 
officials were limited in what questions 
they could elicit about a prison rape 
victim’s sexual history; Tanya Giron is a 
prisoner who was forcibly raped by pri- 
vate prison guard Danny Torrez while in 
a Corrections Corporation of America 
(CCA) facility in New Mexico. During dis- 
covery the defendants asked Giron to list 
all persons with whom she has had sex 
after the rape occurred; that she describe 
the manner, type, date and location of all 
sexual contacts and other, similar infor- 
mation. Giron refused to answer the 
interrogatories and the defendants moved 
to compel answers. 

The court sustained Giron’s objec- 
tions. The court held that Fed.R.Evid. 412 
informs the proper scope of discovery in 
limiting inquiry into the sexual past of 
sexual assault victims in criminal or civil 


proceedings. Torrez argued he shouldn’t 
be held liable for past injurious sexual con- 
tacts Giron may have had. The court 
agreed, but held that inquiry into her sexual 
past would be limited to only those con- 
tacts that were violent or damaging. 

“Defendant bears the burden to estab- 
lish that the evidence he seeks is probative 
and outweighs the danger of harm to plain- 
tiff. He has not met this burden. He lias not 
established how welcome, non violent, 
sexual advances from certain individuals 
and relationships with them is relevant to 
the issue of pre-existing injury and dam- 
age. This court cannot condone a wholesale 
inquiry into past sexual contacts of plain- 
tiff under such circumstances. Defendant 
is precluded from conducting discovery into 
plaintiffs prior sexual conduct, except to 
the limited extent allowed by this memo- 
randum opinion and order.” See: Giron v. 
CCA , 981 F. Supp. 1406 (D NM 1997)H 


titution, do so in an effort to acquire the 
funds to pay for the expensive sex change 
surgery.] 

“We conclude that, except in special 
circumstances that we do not at present 
foresee, the Eighth Amendment does not 
entitle a- prison inmate to curative treat- 
ment for his gender dysphoria.” The court 
observed transsexual prisoners must be 
protected “from harassment by prisoners 
who wish to use him as a sexual plaything. 
Provided that the danger is both acute and 
known to the authorities” [Editor’s Note: 
In Farmer v. Brennan , 114 S.Ct. 1970 
(1994) the supreme court held that prison 
officials could be held liable in attacks 
against transsexual prisoners simply when 
the risk is “obvious,” actual knowledge of 
danger to a specific prisoner is not re- 
quired.] While other courts have held that 
transsexualism is a “serious medical con- 
dition” for eighth amendment purposes, 
this ruling essentially strips those holdings 
of meaning by denying a remedy, i.e. , treat- 
ment. See: Maggert v. Hanks , 13 1 F3d 670 
(7th Cir. 1997). H 
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Pennsylvania Consent Decree Clarified 


A federal district court in Penn- 
sylvania held that a consent 
decree was applicable only to prisoners 
confined to six prisons named therein. 
The court further held that violations of 
the decree could be considered by the 
court in contempt proceedings. However, 
the court would only entertain institu- 
tion- or system-wide violations, which 
may only be brought by motion filed by 
class counsel, after exhaustion of admin- 
istrative remedies. 

Between 1970 and 1971, four related 
cases were filed challenging the constitu- 
tionality of conditions and policies at 
several PA state prisons. In 1978, after the 
suits were consolidated and certified as a 
class action, the parties entered into a con- 
sent decree. This opinion addresses 
numerous pending motions, most filed pro 
se, involving four procedural issues. 

The first issue involves the scope of 
the plaintiff class. Insofar as the prison 


system had expanded considerably over the 
past twenty years, a number of prisoners 
confined to newer facilities had asserted 
claims with respect to violations of the 
decree. The court concluded that, by the 
terms of the consent decree, the plaintiff 
class is limited to prisoners confined to 
Graterford, Dallas, Huntingdon, Muncy, 
Pittsburgh and Rockview state prisons. 

Over the years numerous prisoners 
filed motions alleging violations of the 
consent decree based upon facts uniquely 
affecting them personally. Rather than 
construe these claims as evidence of sys- 
tematic violations, the court narrowly 
viewed them as isolated incidents. The 
court concluded that only institution- or 
system-wide violations of the consent de- 
cree will be considered. 

The bulk of the pending motions 
were understandably filed pro se. The 
court observed that “the only appropriate 
legal proceeding in a class action is one 


initiated by class counsel.” However, the 
court concluded that only motions for con- 
tempt filed by class counsel would be 
entertained. 

Lastly, the defendants sought to im- 
pose the administrative remedy hurdle on 
the class, even with respect to valid claims 
raised by class counsel. According to the 
terms of the agreement, administrative 
exhaustion is required, and the court con- 
cluded that class counsel may only bring 
claims after the prisoners had exhausted 
their administrative remedies. 

Attached to the opinion are copies of 
PA DOC policy statements DC- ADM 80 1 
and 804, which govern segregation and 
the prisoner grievance procedure, respec- 
tively. It should also be noted that this 
opinion does not involve the application 
of the provisions of the Prison Litigation 
Reform Act. See: Imprisoned Citizens 
Union v. Sharp , 977 F.Supp. 335 (ED PA 
1995). 5 


8th Circuit Orders BOP Sentence Reductions 


J oining the third and ninth cir- 
cuits, the eighth circuit court of 
appeals held that a BOP program state- 
ment denying sentence reductions to 
non violent drug offenders was contrary 
to the purpose of 18 U.S.C. § 
3621(e)(2)(B), an early release statute 
which allows a one year sentence re- 
duction to non violent offenders who 
complete a 500-hour drug treatment 
program. BOP Program Statement 
5162.02 section 9, stated that prisoners 
who received sentencing enhancements 
based on weapons possession were to 
be denied sentence reductions as “vio- 
lent offenders,” regardless of the 
underlying offense they were convicted 
of. Several BOP prisoners who had 
completed the drug treatment program 
and had been denied the sentence re- 
duction on the sole basis of the BOP 
program statement classifying them as 
“violent offenders” due to a weapon en- 
hancement at sentencing sought habeas 
relief in the district court which was de- 
nied. 

The court of appeals reversed and 
remanded. The court held that the 
BOP’s decision to deny the sentence 
reduction was judicially renewable. The 
court held the BOP exceeded its statu- 
tory authority by considering sentencing 


enhancement factors. The court held 
that section of the program statement 
“constitutes a legislative rather than 
interpretive rule, because it does not 
merely ‘explain’ what is a ‘crime of vio- 
lence’ within the parameters of the 
meaning of the offense itself or by way 
of the definition accorded it under the 
regulation; it expands the scope of the 
conduct under consideration. Thus ex- 
tending the reach of the regulation.” 

“We conclude the BOP exceeded its 
statutory authority because its interpre- 
tation of § 3621(e)(2)(B) is in conflict 
with the plain language of the statute, 
and this no deference is due.” The court 
held the BOP must look only to the 
crime a prisoner is actually convicted 
of to determine if the conviction is for a 
“non-violent offense.” The BOP’s inter- 
pretation, i.e., using sentencing 
enhancements rather than actual con- 
victions, directly contradicts 18 U.S.C. 
§ 924(c)(3) which defines “crimes of 
violence.” 

Other circuits, Roussos v Menifee , 
122 F.3d 159 (3rd Cir. 1997) [PLN, 
April 1998] and Downey v. Crabtree , 
100 F. 3d 662 (9th Cir. 1996) [PLN, 
May, 1997], have reached the same con- 
clusion and invalidated the BOP 
program statement. However, the fifth 


circuit has disagreed and affirmed the 
BOP interpretation of § 3621. See: 
Venecas v. Henman , 126 F.3d 760 (5th 
Cir. 1997). 

“In sum, because the BOP regula- 
tion (28 C.F.R. § 550.58) and § 
3621(e)(2)(B) concern the offense of 
conviction, we follow the Third and 
Ninth circuits, and conclude that the 
program statements allowance of con- 
sideration of factors that are not part of 
the offense of conviction is in conflict 
with the plain language of the statute, 
and that the BOP may not rely on the 
sentencing enhancement to deny eligi- 
bility for the sentence reduction.” The 
cases were remanded to the district court 
with instructions to refer the cases to 
the BOP for consideration in accordance 
with the ruling. See: Martin v. 
Gerlinski , 133 F.3d 1076 (8th Cir. 
1998). 

In a separate ruling, a federal dis- 
trict court in Minnesota also reached the 
same conclusion and held the BOP 
statement was inconsistent with § 3621. 
The court declared program statement 
5162.02, section 9, to be void and re- 
manded the petitioners habeas corpus 
request to the BOP for reconsideration. 
See: Egan v. Hawk , 983 F. Supp. 858 
(D MN 1997). ■ 
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Seg Conditions Analyzed for Sandin Purposes 


B uilding on prior recent deci- 
sions, the court of appeals for 
the second circuit held that district courts 
must analyze segregation conditions 
when determining whether prisoner 
plaintiffs have a federal due process lib- 
erty interest in remaining free from such 
confinement. Thomas Wright, a New 
York state prisoner, was infracted for ri- 
oting and destroying prison property. At 
the hearing Wright was denied witnesses 
and an opportunity to present a video- 
tape of the incident that would exculpate 
him. Wright was found guilty and sen- 
tenced to a loss of good time and 
privileges and to 545 days in segrega- 
tion. Wright filed an Article 78 petition 
in state court which was granted. A sec- 
ond hearing was held and Wright was 
again found guilty and punished. Wright 
filed a second Article 78 petition, which 
was again granted. This time the state 
court did not remand for a new disci- 



plinary hearing because Wright had al- 
ready spent 288 days in disciplinary 
confinement. 

Wright then filed a lawsuit under 42 
U.S.C. § 1983 seeking money damages 
for the violation of his federal due pro- 
cess rights. Eventually the district court 
dismissed the suit by holding that 
Wright’s 288 days in segregation did not 
constitute an “atypical and significant 
hardship” under Sandin v. Connor ; 515 
U.S. 472, 115 S.Ct. 2293 (1995) for fed- 
eral due process purposes. The court of 
appeals vacated and remanded. 

In Brooks v. DiFasi , 112 F.3d 46 
(2nd Cir. 1997) [PIN, Sep. 1997] the 
court held that district courts must con- 
sider the duration of segregated 
confinement when determining when a 
due process liberty interest exists enti- 
tling the prisoner to due process 
protection in cases that do not involve 
the loss of good time credits. Because the 
lower court did not consider Brooks a 
remand was necessary for that purpose. 
[Editor’s Note: It is unclear why the court 
is focusing on the segregation actually 
served to determine if Wright was en- 
titled to due process. It is undisputed that 
he lost good time credits. Although the 
good time credits were restored by the 
state court action it can be argued that 
since the good time credits were taken 
and segregation sentence imposed at the 
same proceeding that due process pro- 
tection attached to both for federal 
litigation purposes.] 

The appeals court instructed the 
lower court, on remand, to consider the 
distinctions between disciplinary and 
administrative confinement, which it had 


gation was of little significance. The ap- 
pellate court noted that “periodic review 
differentiates non disciplinary confine- 
ment from disciplinary confinement.” 

“Access to periodic confinement 
reviews-and, thus, for those administra- 
tively assigned to SHU, the monthly 
prospect of being released from 
SHU-might differentiate disciplinary 
from administrative confinement. There- 
fore, despite the similarities of the 
conditions, the length of disciplinary 
confinement in the SHU could be mean- 
ingful in determining whether the 
confinement was an ‘atypical and sig- 
nificant’ hardship as contemplated by 
Sandin. A comparison between admin- 
istrative and disciplinary confinement is 
therefore necessary. 

“In order to determine whether a 
liberty interest as been affected, district 
courts are required to examine the cir- 
cumstances of a confinement,... and to 
identify with specificity the facts upon 
which its conclusion is based.... On re- 
mand, the district court must make 
specific findings supporting its conclu- 
sion as to whether Wright’s 288 day 
disciplinary confinement implicates a 
liberty interest protected by due pro- 
cess.” 

The court also faulted the district 
court for failing to view the facts in the 
light most favorable to Wright and for 
accepting as fact the defendants’ self 
serving claims made in support of their 
summary judgment motion. “The dis- 
trict court improperly resolved the 
conflict’s in the Wright’s [sic] and 
Kelly’s [sic] affidavits by crediting the 
testimony of the latter. The district court 
adopted defendant Kelly’s affirmation 
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News in Brief 


AZ: On March 17, 1998, Michael 
Garvey, executive director of the Arizona 
Board of Executive Clemency was fired 
for sexually and racially harassing em- 
ployees. Francine Williams, a former 
board employee, filed suit claiming 
Garvey had repeatedly and frequently 
made sexually offensive and suggestive 
remarks. Williams, who is Jewish and 
has two children of African-Jamaican 
descent, claims Garvey told her one of 
her sons is mentally disabled because he 
is "part nigger.” No state officials would 
comment on Williams’ lawsuit. 

CA: On April 15, 1998, Michael 
Cherveny escaped from the Deuel Voca- 
tional Institute in Tracy by hiding in a 
laundry truck. Cherveny was serving a 
life sentence as a three strikes offender. 
Prisoner clothing is transported from 
Deuel to a nearby women’s prison to be 
washed. Cherveny worked in the prison 
laundry room. The escape was discov- 
ered when guards at the women’s prison 
noticed an 18" hole in the roof of the 
laundry truck. 

CA: Since 1993 w hen the CDC en- 
closed 25 of its 33 prisons with high 
voltage electrical fences, the prison sys- 
tem claims to have eliminated 700 
positions for tower guards. According to 
the U.S. Fish and Wildlife Service, the 
fences have also eliminated more than 
3,000 migrating birds, including several 
types of endangered and protected spe- 
cies. The birds are electrocuted when 
they touch the fences. The CDC recently 
installed $3.5 million worth of netting 
which has reduced the avian death toll 
by 93% according to the Fish and Wild- 
life Service. The fences have yet to claim 
a human victim. 

CT: Carl Robinson Correctional 
Institution guards Karl Anderson and 
Joseph Blair were convicted on charges 
of 3rd degree assault and 1st degree un- 
lawful restraint stemming from their 
March 29, 1997, attack on fellow guard 
David Provencher. Provencher had co- 
operated in an internal investigation. In 
retaliation, Anderson and Blair pushed 
Provencher into a closet, sprayed disin- 
fectant near his face; became aggressive 
when he tried to leave; poked him with 
a broomstick and slammed him against 
a wall. Anderson filed a motion request- 


ing “accelerated rehabilitation,” a form 
of probation that allows for dismissal of 
the charges and arrest records. 

CT: On March 25, 1998, Bridgeport 
Correctional Center guard Kevin Moore 
was showing off his prowess with fire- 
arms to some friends when he shot 
himself dead by pointing an automatic 
pistol to his head and pulling the trig- 
ger. Moore had removed the clip from 
the pistol but left a bullet in the cham- 
ber. 

DC: The District of Columbia’s 
Lorton Correctional Complex is sched- 
uled to close in three years. But that 
didn’t stop the federal government from 
appropriating $7.1 million in April, 
1998, for capital improvements in light- 
ing, plumbing, electrical upgrades and a 
security wall. DC DOC director Marga- 
ret Moore defended the expenditure, 
saying “We still have a responsibility for 
public safety even though Lorton will be 
closed by 2001.” 

DE: On April 20, 1998, a law was 
enacted requiring that all sex offenders 
have a special note on their driver’s li- 
cense stating they were convicted of a sex 
offense. The stated purpose of the law is 
to alert other states to a sex offender’s 
status should they seek a driver’s license 
in another state. Whether the law can be 
foiled by claiming to have lost the license 
when applying for a new one remains to 
be seen. 

DE. On April 28, 1998, Rudolph 
Hawkins, a former guard at Baylor 
Women’s Institution, pleaded no contest 
to having sex with prisoner Valerie 
Daniels. Hawkins resigned as a guard in 
1996, after Daniels gave birth and named 
him as the father. 

FL: On April 11, 1998, Jay Sigler 
escaped from the Everglades Correctional 
Institution when an accomplice rammed 
a semitruck through four security fences 
at the prison and emerged firing a shot 
gun. Sigler and accomplice Christopher 
Michelson were arrested the next day, 
trying to elude police. Their car crashed 
into another car, killing the driver. 
Michelson has been charged with first 
degree murder in the driver’s death. 

FL: On April 21, 1998, a Palm 
Beach county jury found Hector Rivas not 
guilty by reason of insanity for tunnel- 


ing out of the Glades Correctional Insti- 
tution in 1995. Rivas escaped with five 
other prisoners while serving a life sen- 
tence for murder. Rivas fired his court 
appointed lawyer, after first punching 
him in the face a few times, and repre- 
sented himself pro se, claiming he fled 
the prison to escape death threats. Rivas’ 
courtroom behavior included shouting 
obscenities, smearing himself with feces, 
shaving his head into a patchwork of 
tufts and answering judge Harold 
Cohen’s questions with closed eyes and 
loud snores. Local media described the 
acquittal as a “stunning courtroom up- 
set.” 

FL: On April 30, 1998, Freddie Pitts 
and Wilbert Lee were each awarded 
$500,000 for spending 12 years in 
prison, nine of them on death row, for 
the murder of two gas station attendants 
in 1963. Both men were pardoned in 
1975 by the governor Reuben Askew, 
who cited substantial doubts about their 
guilt after another man confessed to the 
killings. 

MT : The Montana State Prison at 
Deer Lodge announced on April 3, 198, 
that it was implementing use of the 
BodySearch back scatter x-ray imaging 
system which is designed to detect me- 
tallic and organic materials such as drugs 
or weapons concealed on the human 
body. Montana is the first prison system 
to use the device on prisoners, C A is us- 
ing similar technology on visitors. Little 
is known about the long term health haz- 
ards of repeated, ongoing exposure to the 
low level radiation used in this technol- 
ogy. 

New Zealand: On March 26, 1998, 
25 prisoners at the Auckland Prison in 
Paremoremo took over their cellblock 
and set fires to protest new prison poli- 
cies on cell searches. The takeover ended 
peacefully that same day after negotia- 
tions. 

NH: On March 24, 1998, Martin 
Mullen, a guard at the state’s prison for 
women in Goffstown, was charged with 
sexually assaulting a woman prisoner. 
The indictment claims that on April 30, 
1996, Mullen grabbed the victim’s 
breasts, forced her to put his genitals into 
her mouth and tried to otherwise rape 
her. The victim reported the attack after 
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being released from prison. Mullen is on 
paid leave from the DOC as he awaits 
trial, free in the community. 

NY: On May 1, 1998, Erie County 
(Buffalo) jail guard Juan Roman shot his 
wife to death at their children’s elemen- 
tary school. 

TN: On April 10, 1998, a prison 
transport van operated by Transcor 
America, a subsidiary of private prison 
business Corrections Corporation of 
America, crashed on U.S. 64 near Sa- 
vannah, injuring 10 prisoners and two 
guards. Driver Jennifer Goins lost con- 
trol of the van on a curve. Neither Goins 
nor any of the prisoners, who were hand- 
cuffed, shackled and manacled, were 
wearing seatbelts. 

TX: In October, 1997, Travis county 
jail dentist Bradley Hagen was charged 
in state court with sexually assaulting a 
woman prisoner at the jail. The prisoner 
claimed she was seeking treatment for a 
sore tooth when Hagen exposed himself 
and tried to force her to perform an un- 
specified sex act. Another female 
prisoner complained that Hagen had 
fondled her. Sheriff’s deputies then 
placed video cameras in Hagen’s office 
and filmed him make sexual advances 
to a third female prisoner, after which 
he was arrested. Hagen had worked at 
the jail for ten years. 

TX: On February 26, 1998, French 
Robertson unit guards Mike Helm and 
Victor Bowen were indicted by a Jones 
County grand jury on misdemeanor 
charges of violating the civil rights of 
prisoner Martin Pulido by hitting him 
and knowing the conduct was illegal. 
Helm was previously indicted on man- 
slaughter charges in the beating death 
of prisoner Gary Crenshaw. That charge 
is still pending. Helm remains employed 
at the prison, Bowen has quit. 

TX: On March 10, 1998, a Lib- 
erty County grand jury began hearings to 
determine if Lucile Plane State Jail secu- 
rity chief Major Jonathan Swint had sex 
with four female prisoners at the jail. Swint 
resigned a week before the hearing. 

Tftrkey: On January 14, 1998, 260 
political prisoners, members of the 
Kurdish Workers’ Party (PKR), ended a 
55 day hungerstrike at the Erzurum Spe- 
cial Type Prison. The prisoners 
demanded an end to isolation and per- 
mission to take part in recreational 
activity. Hundreds of prisoners in other 


prisons in Turkey took part in solidarity 
fasts to support the PKR prisoners. The 
strike ended when the government 
agreed to the prisoners’ demands. 

VA: On October 13, 1997, police 
shot and killed Desmond Vaughn, a 
masked gunman who bungled the 
armed robbery of a Stafford Food Lion 
grocery store. Vaughn, 31, had been 
employed for six months as a guard at 
the Greensville Corrections Center in 
Jarratt. Vaughn’s father is a retired po- 
lice captain. His brother Joel, 29, was 
wounded in the shootout and faces nu- 
merous charges for his role in the 
robbery. 

WA: Beginning in late March, 
1998, the Pierce county (Tacoma) jail 
released 35 prisoners early to reduce 
overcrowding. Jail chief George Wigen 
said no violent offenders would be re- 
leased early. 

WA: In February, 1998, an arbitra- 
tion judge fined the attorney general’s 
office $417,500 for concealing docu- 
ments requested in discovery by lawyers 
for children who were sexually abused 
while in a state run group home in 
Olympia. Attorney general Christine 
Gregoire apologized for being caught 
withholding the documents. Despite 
having paid out more than $8. 5 million 
to settle lawsuits by victims in the case, 
in addition to the fine, the AG’s office 
has yet to successfully prosecute a single 
perpetrator. 

WA: On April 8, 1998, Lakewood 
Municipal court judge Ralph Baldwin 
announced he would resign after it be- 
came known that while presiding over 
a drunk driving trial he entered the 
courtroom with a 12 pack of beer and 
asked jurors to join him for a drink 
while deliberating. He then drove away 
from the courthouse with an open, partly 
consumed can of beer. 

WA: On October 13, 1997, King 
County (Seattle) jail prisoner Diane 
Powell, 53, escaped from the jail by slip- 
ping out of her handcuffs, following a 
municipal court officer and walking 
through four security doors to freedom. 
Powell was dressed in civilian clothes 
after returning to the jail from a hospi- 
tal visit. She was recaptured a few 
minutes later by jail guards and county 
police, ordering coffee in a restaurant 
three blocks from the jail. | 
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Right to Psychiatric Care Clearly Established 


established that an inmate has the right 
to receive necessary medical treatment 
and the failure to provide such treatment 
amounts to a violation of decedent’s con- 
stitutional rights. See: Estelle v Gamble , 
429 U.S. 97, 104; 97 S.Ct. 285, 291 
(1976).” 

Medical malpractice, in and of it- 
self, does not violate the Eighth 
amendment. “To state a cognizable 
claim, a prisoner must allege acts or 
omissions sufficiently harmful to evi- 
dence deliberate indifference to serious 
medical needs” To prevail, a plaintiff 
must prove an objective element: that the 
plaintiff faced a substantial risk of seri- 
ous harm. And a subjective element: that 
the defendant prison officials knew of the 
risk and failed to take reasonable steps 
to abate it. See: Farmer v. Brennan , 511 
U.S. 825, 114 S.Ct. 1970 (1994). [PLN, 
July, 1994] 

Applying these standards, the court 
held that one prison psychiatrist, who 
saw Wade on only one occasion, may 
have acted negligently, but did not show 
deliberate indifference to Wade’s medi- 
cal needs. Thus, as a matter of law, the 
claims against him were insufficient. 

Doctors Cabrera and Rodriguez 
were Wade’s treating psychiatrists at the 
prison. They saw Wade on five occasions 
and had read his prior mental health 
evaluations and records. Thus, both de- 
fendants knew Wade had previously 
attempted suicide; continued having sui- 


cidal thoughts; had been placed on liq- 
uid medication due to a suicide attempt 
involving pills he had hoarded; had a sui- 
cide plan and that he intended to wait 
until after he was sentenced to carry it 
out. Wade had told both doctors he’d al- 
ways been depressed and had no will to 
live; “These admonitions are all clear 
indicators that defendants Cabrera and 
Rodriguez were aware of decedent’s se- 
rious risk of suicide.” 

“Accordingly, this court cannot find 
that decedent’s risk of suicide was not 
obvious and expressly noted. A claim 
may be established that defendants 
Cabrera and Rodriguez obviously disre- 
garded the fact that decedent should have 
been administered liquid medication. 

“Thus, it cannot be said that these 
acts or omissions amounted to anything 
more than inadvertence or poor medical 
judgments. . . . There are facts sufficient to 
permit a trier of fact to find that defen- 
dants Cabrera and Rodriguez had actual 
knowledge of the serious risk of suicide, 
and that their continued course of treat- 
ment constituted deliberate indifference 
to that risk .... Whether such indifference 
was criminally reckless is a determina- 
tion that should be made by a jury, not 
this court. Thus, defendants Cabrera and 
Rodriguez were correctly denied qualified 
immunity.” The case was remanded for a 
trial against doctors Cabrera and 
Rodriguez. See: Williams v. Mehra , 135 


F.3d 1105 (6th Cir. 1998). ■ 

Gender Motivated Violence Act 


T he court of appeals for the sixth 
circuit held that prisoners’ right 
to psychiatric care was clearly estab- 
lished and prison psychiatrists who failed 
to properly treat a suicidal prisoner were 
not entitled to qualified immunity from 
money damages. Anthony Wade was a 
mentally ill Michigan state prisoner who 
committed suicide. Prior to his success- 
ful suicide attempt Wade had tried to kill 
himself by overdosing on Thorazine tab- 
lets while he was a pre trial detainee. A 
pretrial psychiatric exam showed he was 
extremely depressed with suicidal 
thoughts. He was prescribed liquid anti- 
depressants. 

Upon arrival in the prison system 
Wade was seen by several prison psychia- 
trists who noted his poor mental state, 
ongoing depression and suicidal 
thoughts. Three months later Wade 
killed himself by overdosing on pills pre- 
scribed for his depression. Wade’s estate 
filed suit claiming various prison psy- 
chiatrists had shown deliberate 
indifference to his serious psychiatric 
needs. The district court denied the de- 
fendants’ motion for summary judgment, 
holding that disputed issues of genuine 
fact required a trial to resolve. The de- 
fendants then sought summary judgment 
claiming they were entitled to qualified 
immunity from money damages. The 
court denied the motion, holding that 
prisoners had a well established right to 
adequate psychiatric care when Wade’s 
death occurred. The court of appeals af- 
firmed in part, reversed in part and 
remanded for trial. 

Civil rights plaintiffs cannot recover 
money damages from government defen- 
dants unless they can show that the 
constitutional right violated was clearly 
established at the time of the violation. 
Qualified immunity issues are to be re- 
solved as soon as possible. Denials of 
qualified immunity, that involve only 
questions of law, can be the subject of 
interlocutory appeals, which is what the 
defendants did in this case. 

The court of appeals framed the is- 
sue as the right of prisoners to receive 
necessary psychiatric care, rejecting the 
defendants’ assertion that it was the right 
to be screened for suicidal tendencies 
which was at issue. “Plaintiff has alleged, 
and we agree, that existing law has long 


I n the December, 1994, issue of 
PLN we reported the enactment of 
the Gender Motivated Violence Act 
(GMVA), 42 U.S.C. § 13981 and sug- 
gested that prisoners and their attorneys 
consider using it in civil litigation for 
money damages. To date it does not ap- 
pear that any prisoners have used the Act 
and the purpose of this article is to re- 
mind readers of its existence. 

The GMVA provides a private, cause 

of action for all persons who are the vic- 
tims of gender motivated violence. The 
law does not apply to “random acts of 
violence unrelated to gender.” Proof of 
gender motivation is based on Title VII 
standards for race and gender discrimi- 
nation lawsuits. It is not necessary for 
criminal charges to have been filed 


against an abuser before a GMVA suit is 
filed. Both men and women can sue un- 
der the GMVA. 

The use of the GMVA is readily ap- 
parent in lawsuits involving the rape or 
sexual assault of prisoners. Because the 
GMVA has its own attorney fee award 
provisions it is not subject to the attor- 
ney fee cap of the Prison Litigation 
Reform Act. The GMVA standard of 
proof iS-Jower than that required in 
eighth amendment litigation. Nothing 
prevents plaintiffs from asserting GMVA 
claims in conjunction with eighth 
amendment and other statutory claims. 
A case discussing the GMVA is 
Crisonino v. New York City Housing 
Authority , 985 F. Supp. 385 (SD NY 
1997). ■ 
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Washington Child Support Minimum Struck Down 


T he Washington state court of ap- 
peals, Division I, held that 
RCW 26. 19.065, which requires a statu- 
tory minimum child support payment of 
$25 per month, violates federal law and 
the supremacy clause. David Gilbert, a 
Washington state prisoner, was court 
ordered to pay $25 a month in child sup- 
port despite his objections that he was 
indigent due to being in prison and the 
amount was excessive. The appeals court 
reversed and remanded. 

The federal Child Support and Es- 
tablishment of Paternity Act, 42 U.S.C. 
§ 667(b)(2), requires that states receiv- 
ing federal funds allow a rebuttable 
presumption injudicial or administra- 
tive proceedings for the award of child 
support. RCW 26.10.065 mandates a 
support order of at least $25 for par- 


ents with less than $600 a month in 
combined, net income. 

In a previous, unpublished, ruling, 
a federal court in Tacoma, WA, held 
that 42 U.S.C. § 667 applied to admin- 
istrative child support orders but did 
not apply it to judicial orders, as in this 
case. See: N.R. v. Soliz , Case No. 
933-5338B (WD WA 1994). The state 
appeals court brought judicial enforce- 
ment orders into line with the same 
standard applied to administrative en- 
forcement orders. 

“...we reverse the child support or- 
der entered in this case and remand for 
further proceedings in which Mr. Gil- 
bert shall be given an opportunity to 
show, if he can, that to impose the statu- 
tory minimum of $25 per child per 
month would be unjust or inappropri- 


ate in his particular circumstances. We 
also hold that until such time as the leg- 
islature may amend Ch. 26. 19 RCW to 
bring it into compliance with applicable 
federal laws, courts in Washington are 
required by the supremacy clause to 
treat the mandatory presumption con- 
tained in RCW 26. 19.065(2) and related 
statutes as a rebuttable rather than a 
mandatory presumption, notwithstand- 
ing the mandatory language now 
contained in said statutes.” 

Washington state prisoners with in- 
comes of less than $600 per month with 
child support orders of $25 or more 
should consider seeking a reduction in 
payments in light of this ruling. See: In 
Re Marriage of Gilbert , 945 P.2d 238, 
88 WA app. 362 (Wash. App. Div. 1, 


1997). ■ 

Injury Required to Enforce Grand Jury Law 


T he court of appeals for the Dis- 
trict of Columbia circuit held 
that while individuals can seek judicial 
enforcement of a law requiring that evi- 
dence be presented to a grand jury, the 
party seeking enforcement must allege 
injury in order to have standing. Fed- 
eral prisoners Joe Mohwish and Donald 
Sargeant sent various allegations of 
wrongdoing by Federal Prison Indus- 
tries, AKA UNICOR, [PLN, June and 
Aug. 1994] to the U.S. attorney general’s 
office requesting that, pursuant to 18 
U.S.C. § 3332 the evidence, be presented 
to a grand jury. After receiving no reply 
Mohwish and Sargeant brought three 
mandamus actions in U S. district court 
in the District of Columbia to compel 
the U.S. attorney’s office to present the 
evidence to a grand jury. The district 


court dismissed the actions holding that 
private parties lack a judicially cogni- 
zable interest in the prosecution of 
another, thus the prisoners lacked stand- 
ing. 

The court of appeals affirmed. L8 
U.S.C. § 3332 states that the U.S. attor- 
ney “shall” present to the grand jury 
information provided by “any person.” 
Two district courts have held that any per- 
son has standing to enforce this duty. 
Article III of the U. S. constitution requires 
that a complainant have suffered an in- 
jury in fact to have standing to sue in 
federal court. The court held “that the in- 
terests Mohwish proffers — in the 
prosecution of government officials and 
in seeing that the laws are enforced — are 
not legally congnizable within the frame- 
work of Article III. 


“We emphasize that Mohwish lacks 
standing because he has failed to identify 
any cognizable injury, not because § 3332 
is inherently unenforceable at the instance 
of a private litigant ; for example a person 
who .would be. entitled to a bounty if a 
prosecution were initiated might well 
have standing.” 

Since the court found that Mohwish 
lacked standing to complain about 
UNICOR violating various federal laws 
then conceivably businesses or workers 
impacted by UNICOR practices would 
have standing under § 3332. However, as 
a practical matter, it is probably a bit much 
to expect the federal government to pros- 
ecute itself for violating the law; or as the 
appeals court put it, its “just fanciful.” See: 


Sargeant v. Dixon , 130 F.3d 1067 (DC 
Cir. 1997). ■ 

Criminal History Inadmissible for Impeachment 


I n a ruling useful to prisoner liti- 
gants whose claims go to trial, a 
federal district court in New York gave 
a detailed discussion on the limits of 
using prior criminal history to impeach 
the testimony of felon witnesses. While 
not involving prison-or - j ail litigation 
per se, the problem is commonly faced 
in prison and jail litigation where the 
plaintiff almost invariably has a crimi- 
nal record. 

William Daniels filed suit against city 
police that beat him. As the case was pro- 
ceeding to trial he filed a motion in limine 
pursuant to Fed.R.Evid. 403, 404, 608 and 
609 to exclude his extensive criminal his- 


tory from trial. The court granted most of 
the motion. 

The court held that misdemeanor con- 
victions involving convictions for escape, 
resisting arrest, disorderly conduct, possess- 
ing stolen property and unauthorized use 
of a vehicle were inadmissible for impeach- 
ment purposes under Fed KEvid. 609. 

Rule 609 governs the use of criminal 
convictions for impeachment purposes in 
civil actions. “Evidence that a witness has 
been convicted of a crime involving ‘dis- 
honesty or false statement’ must be 
admitted regardless of the severity of the 
punishment or any resulting punishment.” 
Criminal convictions more than ten years 
old are usually not admissible for impeach- 


ment. The court held that Daniels’ 1994 
conviction on drug charges and 1988 and 
1 992 convictions of felony assaults on po- 
lice and 1981 convictions for assault, 
criminal use and unlawful possession of a 
firearm were all inadmissible for impeach- 
ment purposes. Likewise, arrests that did 
not result in comictions were also inad- 
missible. 

The fact that Daniels had an outstand- 
ing parole w arrant for his arrest at the time 
of the incident and the fact and date, with- 
out details, of a 1984 drug conviction, 
would be admitted for the limited purpose 
of establishing his motive in avoiding ar- 
rest. See: Daniels v. Loizzo , 986 F. Supp. 
245 (SD NY 1997). H 
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Through the Civil Commitment Looking Glass 


Tf the object or purpose of the 
J Kansas [civil commitment] law 
had been to provide treatment but treat- 
ment were adopted as a sham or mere 
pretext, there would have been an indi- 
cation of the forbidden purpose to 
punish. ~ Justice Kennedy’s concurring 
majority opinion in Hendricks v. Kan- 
sas , 117 S.Ct. 2072 (1997) 

I am about to tell you what I be- 
lieve to be among the more peculiar 
employment sagas ever told: the story 
of what happened when I was sent to 
work in the state of Washington’s Spe- 
cial Commitment Center (SCC) as a 


court-appointed ombudsman. 


H 

From the Editor 

6 

Reader Mail 

6 

Laura Whitehorn 

8 

Book Reviews 

10 

PLRA News 

12 

Mock Prison Riot 

14 

CA Guard Racism 

15 

WA Telemarket Controversy 

16 

Jericho "98 March 

21 

Convict Data Mining 

22 

Prisons & Tourism 

24 

News in Brief 

26 

Searching Visitors 

28 


by Tamara Menteer 

In 1995, Judge John C. Coughenour, 
in Federal District Court, invalidated 
Washington’s Sexually Violent Predator 
law that led to the creation of the SCC 
[See: Young v. Weston, 898 F.Supp. 744 
(WD WA1995), PLNVol. 6 No. 11]. The 
state immediately appealed. The ninth 
circuit remanded the case for reconsid- 
eration in light of Hendricks. See: Young 
v. Weston , 122 F.3d 38 (9th cir. 1997). 

In June, 1997, the U.S. S.Ct., in a 
5-4 decision, ruled that Kansas’ statute, 
on its face, was constitutional. In Febru- 
ary, 1998, Coughenour acquiesced to the 
Supreme Court, ruling that Washington’s 
civil commitment law is also constitu- 
tional. 

However, on March 28, 1994, a jury 
in Judge William Dwyer’s Federal Dis- 
trict Court had found the Washington 
Special Commitment Center did not pro- 
vide constitutionally adequate mental 
health care to the involuntarily commit- 
ted patients there. According to this 
ruling, “State officials must provide a civ- 
illy committed person access to mental 
health treatment which gives him a real- 
istic opportunity to be cured or to improve 
the mental condition for which he was 
confined.” 

SCC “residents” have often served 
upward of 25 years in confinement, and 
have committed no overt acts that would 
justify reconviction. Most were trans- 
ferred to the SCC directly from their 
former prison cells during the last week 
of their sentences, without formal notice. 
One resident learned of his civil commit- 
ment from the television news program 
he was watching from inside his cell two 


nights before his release. Another resi- 
dent reported being arrested without 
warning in the parking lot of the prison 
in the presence of his wife of more than 
30 years. Having waited 20 years for her 
husband’s release, the wife fainted when 
told he was now facing civil commit- 
ment. 

Judge Dwyer slapped an injunction 
on the SCC and ordered it to provide real 
treatment . Deciding that an ombudsman 
was needed to improve trust and rapport 
between patients and staff in order to 
make treatment possible, Dwyer ordered 
one to be appointed. Between February 
1996 and September 1997, I was that 
ombudsman. 

I arrived the first day to discover that 
I had an office with a computer and 
phone. I spent a good deal of time search- 
ing around for manuals, law books, and 
other items I needed. 1 found that many 
of the documents I was looking for had 
been torn from their books; in other 
cases, the books themselves were miss- 
ing. 

I asked to attend some initial meet- 
ings where I was introduced by name and 
little else. I didn’t find out until months 
later that the staff didn’t know that I had 
many years of experience working in 
corrections and specializing in 
sex-offender issues. They knew little 
about the injunction, little about who I 
was, and virtually nothing about what 
to expect from my role. 

I soon discovered that there was no 
“plan” in this place. So not knowing 
what else to do, I started interviewing 
the residents one by one. This seemed 
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Looking Glass (continued) 

eminently logical, since they had initi- 
ated the claims leading to the injunction 
and my appointment; but in a matter of 
weeks, staff members were complaining 
to their attorney [the State Attorney 
General’s office] that I was biased and 
should be thrown out. 

To make matters worse, my inter- 
views won me no points with the 
residents. They were calling their attor- 
neys and saying I was biased in favor of 
the staff. 

I can’t blame the residents. I soon 
learned that everything a resident says 
and does — including what he says in 
therapy (should any of them actually get 
therapy) — is logged and regularly for- 
warded to the prosecuting attorney. 
There is no hearing or investigative pro- 
cess allowing for input from residents 
that is not used against them. 

I found that no resident had ever 
received an annual dental or medical 
exam. I heard of the use of cell isolation 
for 72 hours or more as a means to pun- 
ish residents for such transgressions as 
speaking belligerently, swearing, pick- 
ing up an item from the floor, not 
responding to a staff member’s remarks, 
or getting upset abut a situation and vent- 
ing to staff. 

After several months of getting no- 
where (except, perhaps, to begin 
understanding that this was a prison 
rather than a treatment center), I wrote 
to Judge Dwyer and asked for guidance. 
Dwyer scheduled a special hearing, and 
I was officially declared to be an observer, 
a reporter, and someone to make recom- 
mendations to the administration that 
would help build trust and rapport. I was 
directed to mediate resident-staff dis- 
putes and attend meetings whenever 
invited by a staff member or resident. I 
was told to teach relationship building, 
to resolve complaints, even to play 
games. 

I was also told to remain neutral — 
something which proved to be all but 
impossible. 

Whenever I recommended action or 
resolved a complaint, the disputants 
claimed that I violated neutrality. If I 
wrote that staff needed to redefine their 
lockdown practices, 1 was called biased 
by the administration. If I ruled that the 
staff therapy plan, called the Behavioral 


Modification Plan (BMP), was appropri- 
ate, I was deemed biased by the residents. 
Just as before, both sides were clamor- 
ing at their attorneys to have me 
removed. 

Once I reviewed a BMP that re- 
quired a resident to eat in his ceil for 
months. I wrote that forcing someone to 
take all of his meals for five months 
seated on his bed facing his toilet, and 
ordering that he be isolated from other 
residents and his family, seemed puni- 
tive rather than therapeutic — 
particularly since his '‘violation” had 
been swearing in front of his therapist. 

For this, I w'as called to a “Clinical 
Meeting” at which I was grilled on my 
position of neutrality . I reminded my in- 
quisitors that I was instructed by the 
court to make recommendations. They 
asked if I believed in the Sexual Preda- 
tor Law, and suggested that I meet some 
victims. 

Now it happens that I have some 
firsthand experience as a victim, having 
been raped. My story resembles that of 
many of those testifying against SCC 
residents. So I have no interest in 
sugar-coating the crimes of sex offend- 
ers, But these residents had already 
served their full sentences, and were now 
being subjected to the nation’s first “co- 
ercive treatment” program. It seemed 
important to me to pay attention to how 
such a program works or doesn’t work. 

The staff divided the residents into 
two categories: litigants and 
non-litigants. In order to keep the two 
groups from intermingling, the SCC de- 
veloped an elaborate scheme of 
controlled resident movement. A resi- 
dent could go out to the patio to smoke 
or to a small yard to feel fresh air only if 
he was accompanied by staff and no resi- 
dents from the “other group” were in the 
area. 

During this period, the SCC was 
housed in an underground chamber in 
the state’s maximum-security prison near 
Monroe. Fluorescent lights, steel rail- 
ings, glass walls, intercoms, blaring 
buzzers and bells gave the SCC environ- 
ment a compressed, submarine quality. 
(Certain corrections department col- 
leagues and I wryly refer to it as Das 
Boot.) Even the air seems compressed. 
In the winter, the residents wear coats 
and hats inside, and when I asked why 
they didn’t complain, they said they pre- 
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ferred the cold to breeding flu viruses in 
the warm, artificial air. This depressing 
physical environment is one component 
in the weave of restrictive qualities cre- 
ating a blanket of shame that covers this 
place. 

Because the SCC is equipped with 
cameras, intercoms in every hall and 
room, glass walls, and windows in ev- 
ery door, staff can thoroughly monitor 
residents without ever dealing with them 
directly. I noticed that many staff took 
advantage of the opportunity to keep 
their distance, often as a means to pro- 
tect themselves emotionally. 

My mistake w as to connect with the 
residents in an authentic way. Staff have 
psychobabble catchwords for those who 
get too close: “violating boundaries,” 
“projecting,” “Stockholm Syndrome,” 
“transference,” “professional drift.” 

By being generally in proximity and 
available to residents, I got to know them 
as real people, with human complexities. 
I took in their frustration, shame, relief, 
joy, and despair, and inevitably saw 
something of myself in all of them. I fell 
prey to the conviction the staff strove to 
avoid: that these “monsters” were human 
beings. 

These unfortunate humans were 
subjected constantly to degradation and 
neglect. Many of their “therapists” were 
therapists in title only. Consider, for ex- 
ample, two who left during my tenure: 
One, who had come up with the BMP 
confining the resident to his cell during 
meals was famed for having called an 
African-American prisoner a “nigger” in 
her previous job at the prison adjoining 
SCC; the other was accused by a resi- 
dent of saying, “You might as w ell shove 
a 10-inch dildo up my ass.” The super- 
intendent looked into the accusation and 
decided the therapist had done nothing 
out of line. 

Everything about the routine seems 
designed to be demoralizing. Breakfast 
is served around 7am. When I arrived, 
the eating area — called the dayroom 
— had doors that were locked at every 
meal. Residents crowded into this room, 
which was furnished with bolted-down 
tables and chairs, and were required to 
stay until everyone had eaten and the 
plastic silverwear counted. If a single 
utensil was missing, residents could be 
subjected to a strip search until it was 
found. If a resident had a late-night job 


or medicine that invited morning sleep, 
he would miss the meal. 

Not that that was necessarily bad. 
Food is prepared by convicts in a kitchen 
at the adjoining prison. “Convicts” don’t 
like sex offenders. Sometimes residents 
find garbage or globs of mucus in their 
food. 

After considerable research, com- 
parative studies, and interviewing, I 
submitted a proposal to open the 
dayroom doors during mealtime. The 
superintendent said that the doors had 
to be kept locked because the danger of 
rioting. I pointed out that no one at SCC 
has ever rioted — in fact, the residents 
were so orderly they had been known to 
turn in keys lost by staff. Historically, sex 
offenders commit few infractions. Even 
so, any suggestion that might generate a 
sense of expansion rather than contrac- 
tion was nixed over the all-encompassing 
“security” issue. 

I found myself keeping track of abu- 
sive treatment of the residents. Some 
examples: 

An all-unit search is conducted af- 
ter first sounding the fire alarm. It is 
mid-winter. Forty people are herded out- 
doors and locked into 15- by 15-foot 
spaces, where they wait for approxi- 
mately half an hour. Many, straight from 
bed, are half-dressed. The fire alarm was 
false, set off for the sole purpose of clear- 
ing out the unit without warning so staff 
could conduct a search. 

A resident suffering from terminal 
cardiomyopathy takes morphine as pre- 
scribed by his private cardiologist. The 
SCC doctor reduces the amount of mor- 
phine. The resident’s requests for a 
second opinion are ignored for months 
as his pain increases until he is weep- 
ing, waking up in spasms at night, 
spitting up blood, and vomiting. Finally, 
he is granted a trip to his private cardi- 
ologist, w 7 ho prescribes a higher dose. 
However, the SCC doctor later orders 
further reduction. 

A resident’s sister dies, and he is 
denied a family call. 

A resident is stripped in front of fe- 
males and placed in a padded cell, where 
he remains nude for several hours. After 
he is allowed to dress, he remains on 
lockdown indefinitely. Although staff 
justified the act by claiming that he might 
have weapons, my investigation revealed 
that his primary violation w as the amor- 
phous catchall “belligerence.” 


After the Supreme Court upheld the 
Kansas law, there was widespread talk 
of suicide. Residents pleaded for help, 
asking that outside crisis-intervention 
specialists be hired temporarily, since the 
residents and their staff therapists were 
embroiled in lawsuits and doctor-patient 
confidentiality does not exist. The clini- 
cal director told residents to attend the 
already-established Peer Groups and 
meet with their assigned therapists if they 
want to discuss their emotional states. 

I finally succeeded in getting the 
dayroom doors open. It was a huge vic- 
tory — although it most likely was 
attributable to the fact that Judge Dwyer 
was holding another hearing to check on 
SCC’s progress under his injunction. The 
court is the only motivational force that 
seems to move the SCC to action. Every 
time a hearing is scheduled, the very air 
of the place begins to buzz. Policies are 
handed out to residents for input, plans 
forwarded to staff for review. Then it all 
dissolves after the hearing is over. 

The constant connection between 
the courts and the SCC reminds me of 
Bertrand Russell’s observation that fa- 
naticism prohibits the practice of 
argument to settle disputes. Fanatics al- 
ways go to war. For the SCC, the 
battleground of choice is the courtroom 
— it used to be common for staff to re- 
spond to a resident’s complaint with a 
curt “Sue me if you don’t like it.” 

SCC line staff worked previously 
either with the developmentally disabled 
or as prison guards. One former prison 
guard was promoted from line staff to 
therapist. (I believe he has a degree in 
physical education.) Another was pro- 
moted to supervisor. 

But then, you wonder if the quality 
of therapy matters — given the appar- 
ent mandate of this place. The SCC has 
vehemently opposed the release of any 
resident from the program, on the 
grounds that all residents are likely to 
re-offend no matter how 7 much treatment 
they get. 

Can chronic sex offenders be 
treated? You bet. There all kinds of 
sex-offender success stories we never 
hear about. But if we don’t believe that 
people who do bad things can change, 
then the issue of treatment is really moot. 
And if we rely only upon the “expert” 
testimony of a handful of specialists who 
base expected treatment outcomes on 
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Looking Glass (continued) 

what the professional treatment commu- 
nity admits is relatively little data on the 
subject, aren't we essentially putting the 
power of the people into questionable 
hands of a few? An attorney friend of 
mine aptly defined “mental abnormal- 
ity" as “a legal construct that allows the 
experts' to provide all sorts of baloney 
testimony.” 


The December 1995 Washington 
State Bar News reprinted an article by 
C.S. Lewis shortly after Judge 
Coughenour’s decision invalidating the 
Washington civil commitment law. 
Titled “The Humanitarian Theory of 
Punishment," it suggested that citizens 
must be wary of any concept in criminal 
justice that promotes healing efforts as 
opposed to punishment for crime. If we 
focus only on what will deter or cure a 


criminal, he becomes a “patient" rather 
than a citizen with rights. The change 
in status allows us to mete out indefinite 
sentences to people we deem unpalatable. 
Simply put, we end up with criminal jus- 
tice without the justice. 

As my frustrations mounted, I be- 
gan generating increasingly adamant 
memos and recommendations. I did have 
some small successes — I managed to 
implement a new grievance policy, abuse 




A Zoo Within a Prison 





/^\n April 18, 1998. a fleet of 
V-/buses. trucks, and police 
cruisers rolled up to the SCC’s sub- 
terranean asylum. It was moving day. 

there by SCC staff and DOC guards. The 
view is of the Big Yard, where the con- 
victs stand and gawk back. 

That is not all the prisoners do. Since 

ers and their visitors to keep a close 
eye on their children due to the dan- 
ger posed by the “sexual predators". 

The SCC residents used to have 

Washington sex offenders have 

prisoners can walk without escort (un- 

open phones. They could accept in- 

continually been snared by the civil 

like SCC residents, who are escorted 

coming calls as w ell as make outgoing 

commitment process since 1990. Be- 

everywhere they go), the prisoners walk 

calls, and none of those calls were 

cause only one has been deemed 

up to the windows Of the SCC unit and 

monitored or recorded (remember, they 

“cured of the mental abnormality 

flip-off the residents, press their faces to 

are not "prisoners ). At MICC, they 

which consigned them to the SCC, the 

the windows and make obscene or threat- 

are forced to use the “Inmate Tele- 

program needed room to grow. 

ening gestures. 

phone System," which is not only more 

There were SWAT teams, strip 

The SCC residents eat in the prison 

intrusive, but much more expensive 

searches, and police vehicles at check- 
points all the way down to the SCO's 

chow hall, but hastily so they can clear 
out before the prisoners eat. Therefore, 

SCC residents who “act out” are 
thrown into the prison’s hole, which 

new home on McNeil Island It was 

mealtimes are: breakfast at 5:30am; 

is euphemistically referred to as an 

strictly a DOC show. And that makes 

lunch, 11:00am; and dinner, 4:00pm. 

Administrative Behavior Modifies- 

it hard to swallow the legal fiction that 

SCC residents are scheduled to use the 

tion Review" by the SCC. 

SCC residents are "mental patients," 

prison’s barber shop, law library, library, 

These new conditions of confine- 

not prisoners; that they are detained 

gym, hobby shop, music room, sweat 

ment, as well as a litany of SCC 

for "treatment, ' not punishment; in a 

lodge, etc. in the brief periods during 

treatment failures and abuses will be 

program administered by the state De- 

which prisoners are locked up for counts. 

reviewed in an October 1998 hearing 

partment of Social and Health Services 

In some cases these facilities are closed 

before Judge Dwver. who has taken se- 

(DSHS). not the DOC. 

The SCC was originally located 

to prisoners during other periods so SCO 
residents can use them. 

nior status since issuing a 1994 
injunction ordering the SCC to con- 

in one wing of the DOC s Special Off 

To the MICC prisoners, the SCC is 

form to constitutional standards of 

fender Center (a maxi mu m-security 

at the very least an inconvenience. The 

confinement and treatment. Dwver has 

prison for the state’s mentally ill pris- 

disruption to their routines does little to 

promised that “the SCC will be con- 

oners). The SCC wing, though 

endear them to SCC residents. Further- stitutional before I leave the bench.” 

attached to a prison, was administered 

more, the prison has developed a “zero It will be interesting to see what 

by DSHS. However, because of the 
physical layout of this prison and the 

tolerance’ policy toward prisoner harass- 
ment of SCC residents, which naturally 

the court’s reaction will be to the 
SCC’s new r location. For now, more 

nature of its mission, it was somewhat 

has the effect of actually hardening the 

than ever, it remains nearly impossible 

easier to maintain the “treatment fa- 

prisoners’ negative feelings toward the 

to examine the SCC without reaching 

the rYvnHnsinn that it hpfirc little rp- 

: : vMUj ) llVUyll. 

That IS no longer the case. The 

iliUUUClb Vi liivii uvniaiii. 

SCC residents share the same visit- 

semblance to a “treatment facility” for 

SCC is housed within McNeil Island 

ing room with prisoners and their 

people suffering from a “mental abnor- 

Correction Center (MICC), a mainline 

visitors. They arc strip-searched by DOC 

malitv" who have been civilly (not 

prison filled not with mentalff-ill pris- guards after every visit, something they 

criminally) committed for treatment 

oners but with so-called convicts 

didn’t have to endure before. Their visi- 

(not punishment). Rather, the SCC 

The tiny yard they have at their 

tors are set aside in a cordoned-off section 

now resembles a prison within a 

disposal has no grass. It is a fenced-in 
compound with several mounds of dirt 

of the prison visiting room. The same 
prison administration that enforces the 

prison. Or, perhaps, a zoo within a 
prison. 

they can stand on. after being escorted 

“zero tolerance” policy warns its prison- 
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policy, and the creation of new Resident 
Advocate and Ombudsmen positions — 
but these amounted to practically noth- 
ing in the face of what the residents 
needed. 

When a new superintendent arrived 
in the autumn of 1997, he immediately 
hired a consultant to "improve trust and 
rapport between staff and residents.” The 
newcomer began doing some of the 
things I had already done — including 
infuriating the staff. 

Seeing that my days were num- 
bered, I decided to write a report to Judge 
Dwyer. Administration was no longer 
responding to my memos or recommen- 
dations, and I was being denied access 
to meetings. I filed my report at the end 
of 1997, and my position as 
court-appointed ombudsman was elimi- 
nated shortly thereafter, to be replaced 
by the SCC ombudsman who spent 10 
hours per week on the job and a “resi- 
dent advocate” who spent 20 hours per 
week among the residents. 

The court ruled that I should be se- 
riously considered for both positions, but 
I wasn’t invited to apply for either one. 
The people now filling the jobs have 
temporary contracts, with the unspoken 
understanding that the positions will be 
eliminated once Dwyer’s injunction is 
lifted. 

In short, my tenure ended with a 
system still in place that can incarcerate 
citizens indefinitely, on the theory that 
they are diseased. And by ensuring that 
they are not provided the means to a 
cure, we can ensure that they stay im- 
prisoned for life. If we care about our 
community, if we care about our fellow 
humans, if we care about ourselves, this 
insidious practice must cease. 

I am not necessarily advocating that 
the program be closed — although that 
would probably be the most cost-efficient 
and least burdensome solution. Failing 
that, the SCC’s sole purpose should be 
to direct its energies toward the safe and 
positive recovery of these people — all 
of whom are victims in their own right. 
At the very 7 least, the state should pro- 
vide adequate, confidential treatment 
outside the purview 7 of prosecutors. And 
the SCC should be subjected to juridical 
review 7 even 7 six months as a check 
against the instincts and cynicism of 
prison-system bureaucrats who cannot 
be made to believe in the possibility of 


rehabilitation. Every resident should be 
afforded the opportunity to demonstrate 
progress. Legislators should be working 
on laws that shape and direct these resi- 
dents’ return to the community in a safe 
and healthy way for both communities 
and residents. The state must provide 
treatment with a possible end in sight 
instead of punishment without end, as it 
now does. 

[The author began her employment with 
the DOC in 1984 where she worked in 
the Twin Rivers prison mail room. In 1998 
she transferred to Community Correc- 
tions where she produced pre-sentence 
investigation reports , mainly on 
sex-offenders. She took a leave of ab- 


I n July 1997 the Corrections Cor- 
poration of America (CC A) spun 
off a related company, the Prison Reality 
Trust, which was formed to purchase 
CCA s prisons under a lease-back arrange- 
ment [PLN Dec. 97]. Prison Realty is a 
real estate investment trust, or REIT, 
w hich offers certain corporate tax advan- 
tages. Nine months later, on April 20. 
1998, CCA stunned investors by announc- 
ing it planned to sell itself to Prison Realty 
Trust in a $3 billion stock swap that would 
create a combined “super REIT.” 

There had already been controversy 
regarding the inter-connected corporate 
directorships of CC A and Prison Realty 7 
Trust: Doctor R. Grants, CCA’s C.E.O., 
is also chairman of Prison Realty: his son 
is Prison Realty ’s president, former CC A 
officers sit on Prison Realty’s corporate 
board, and both companies share the 
same Nashville office. Crants & company 
deny there is a conflict of interest. 

The proposed merger would split 
CCA into three companies, all under the 
CCA name, with two managing prisons 
and jails not owned by the REIT and the 
third handling contracts for REIT-owned 
facilities. This convoluted arrangement 
is necessary to squeeze the CCA Prison 
Realty merger into IRS regulatory guide- 
lines, which limit the types of revenue 
that REITs can receive. Prison Realty also 
plans to buy out the real estate assets of 
U.S. Corrections 'Corporation; therthird 
largest private corrections company in 
the United States, thereby adding to 
CCA’s market share of the for-profit 
prison industry. 


sence from the DOC to take the 
court-appointed ombudsmen position at 
SCC. Thereafter she resigned from the 
DOC and now heads the non-profit 
Whitestone Foundation, whose mission 
is to advocate justice for individuals in- 
carcerated under civil commitment 
schemes, to unite supporters in 
non-violent protest against injustices 
suffered by such persons, and to facili- 
tate a critical examination of civil 
commitment schemes by law makers, the 
judiciary, and the public. The author can 
be reached at: Whitestone Foundation; 
PO box 1138; Bothell, WA 98041-1138 ; 
e-mail : tmenteer@aol.com. This article 
was adapted from one previously pub- 
lished in the Seattle Weekly. 7 1 


Apparently Wall Street didn’t appre- 
ciate the incestual marriage between 
CCA and its sister corporation — in the 
weeks following the announced merger 
CCA’s stock dropped almost 25%. Sev- 
eral investment analysts downgraded 
their ratings of CCA stock, and one firm, 
Paine Webber, criticized the merger and 
stated it would result in a “shell corpo- 
ration with very little capitalization 
behind it.” At least nine investors have 
filed shareholder suits against CCA, 
claiming the proposed merger puts the 
personal gain of corporate officers be- 
fore the interests of stockholders. 
Following the merger Crants w ould own 
1 . 9 million shares in the combined com- 
panies. 

Meanwhile, Wackenhut, the 
nation’s second ranking for-profit prison 
contractor, announced that it was creat- 
ing a REIT of its own, the Correctional 
Properties Trust, which would purchase 
eight of Wackenhut’s privately-owned 
facilities. Although Correctional Prop- 
erties Trust will be run by two former 
Wackenhut executives. Wackenhut 
C.E.O. George Zoley made it clear that 
his company didn’t plan to follow in 
CCA’s footsteps by pursuing a merger. 
Eager investors looking to cash in on the 
profitable private prison industry took 
him at his word; while CCA’s stock 
plummeted, shares in Wackenhut’s 
■ newly-formed REIT rose 15% on its first 
day of trading. | 

Sources: Palm Beach Post, New York 
Times, Wall Street Journal, Tennessean 
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From the Editor 

by Dan Pens 


G reetings and welcome to the 
100th consecutive monthly 
publication of PLN. Who knew when Paul 
Wright and Ed Mead put out the first 
rough and tumble issue of PLN in May 
1990, that it would flourish and prosper 
for 100 months? Certainly not the Wash- 
ington prisoncrats who initially tried to 
nip PLN in the bud by banning its entry 
in all Washington prisons. But when Paul 
and Ed made it clear that such efforts 
would result in legal action, they backed 
off One senior DOC official said, in es- 
sence, “Let them publish their pitiful little 
newsletter. It’ll never last.” 

I say this to answer the many letters 
we get (especially from prisoners) that 
ask “How did you guys do it?” The an- 
swer, in part, is luck. It was fortunate 
that the DOC gave up early and saved 
us (and them) from a protracted legal 
battle over the right of prisoners to re- 
ceive PLN. We still have to fight sporadic 
censorship battles, though. 

Another part of the “secret” of our 
success is that PLN has always had the 
selfless and tireless support of volunteers 
on the outside, without whose efforts 


PLN could not have survived. For though 
the magazine is edited, and in large part 
written, by prisoners, it has always been 
published and mailed from the streets. 
For that reason, the magazine enjoys the 
same First Amendment protections af- 
forded to, say, Time , Newsweek, or the 
Wall Street Journal . 

Another reason for PLN s continued 
success — and not the least of them — is 
you, our readers. Without your support over 
the years PLN would have ceased to exist. 
Because, unlike Time, et al, PLN is a 
reader-supported non-profit. We don’t 
serve our advertisers or profit-hungry 
stockholders. We serve you. As a 
non-profit, we quite literally belong to you. 

I’d like to thank those of you who 
responded to my June editorial. Several 
readers sent useful information about 
funding sources. One Virginia prisoner 
said, “I don’t know anybody in any foun- 
dations, but here’s $50. I hope that 
helps.” I know how hard it is for a pris- 
oner to scrape together fifty clams. So 
that donation means a lot. 

Other readers responded to my June 
editorial by hustling up new subscribers. 


PLN's circulation manager, Fred, tells 
me that more new subscription orders 
poured in during the month of June than 
in any month he can remember. To each 
and every new subscriber and to those 
who encouraged you to get on board, 1 
say “Thanks”. 

Lastly, in order to insure our vital- 
ity and success for the next 100 issues, I 
regretfully announce a modest subscrip- 
tion increase that will take effect October 
1, 1998. Prisoner subscriptions will re- 
main an affordable $ 15/year. However, 
subscriptions for individuals will in- 
crease to $2 5/year. And for Institutional/ 
High income subscribers, the new rate 
will be $60/year. Pre-paid subscription 
and renewal orders for the current rates 
will be honored through September. So 
now is a great time to renew. In fact, 
pre-pay for two or three years now un- 
der the current rates and save even more. 

That’s all for this issue. Enjoy, and 
pass it along to a friend when you’re 
through. And be sure to pass along the 
enclosed subscription order card. too. 
Encourage them to “do the right tiling” 
by becoming a subscriber themselves. ■ 


Reader Mail 


NJ Prisoners Refuse to 
Swallow PINs 

A pproximately two years ago. 
the entire NJ prison system 
switched to an “automated call” phone 
system. Despite a predicted hike in costs 
to family and friends of prisoners, very 
few prisoners objected in a short-lasting 
boycott. 

On September 15, 1997, the prison 
population here (Trenton State Prison/ 
NJ State Prison) was notified via memo 
that alt Trenton State prisoners would 
now be required to complete and sub- 
mit telephone IPIN [Individual 
Personal Identification Number] forms, 
listing ten names and phone numbers, 
with an additional listing for one at- 
torney. These IPIN forms were 
distributed to all wings and units 


within this prison, and were to be com- 
pleted and submitted by October 15, 
1997, at which time the IPIN phone 
system would go into effect. Those who 
did not correctly fill out the IPIN form 
and those who refused to fill out the 
form or refused to sign their name, 
would simply be unable to use any 
phone call to home. 

Out of approximately 1,800 prison- 
ers, only about 130 IPIN forms were 
completed and submitted to the admin- 
istration. Of that number, about 50 forms 
had obscenities and other assorted com- 
ments written on them. 

October 15 came and went and the 
planned IPIN system did not go into ef- 
fect. Meanwhile, at the wing rep 
meetings, the Assistant Warden was get- 
ting increasingly hostile to questions as 
to exactly when the IPIN system will go 
into effect. In late October, a new memo 


was issued, urging prisoners to request 
(by writing) and fill out the IPIN form 
so that prisoners “could maintain close 
family ties”. This same [late October] 
memo stated that the IPIN system would 
be on-line “on or about November 1, 
1997”. 

On November 7, 1997 (see enclosed 
memo) the prison population was noti- 
fied that the IPIN system would go into 
effect November 10, 1997. So far, except 
for about 85 prisoners, this IPIN system 
is apparently being boycotted by the vast 
majority of prisoners. The prison admin- 
istration is under the illusion that maybe 
some ringleaders organized a “group 
demonstration” — refusing to accept the 
possibility that prisoners simply do not 
want a phone system that monitors and 
records you and the called parties con- 
versations, but you are going to be forced 
to pay extra money for it. 
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I obviously can not say whether ul- 
timately this apparent boycott will be 
successful. But coming on the heels of 
lockdowns, mass cell searches, a pro- 
posal to prohibit family and friends from 
mailing or dropping off food and cloth- 
ing packages at the prison, or a host of 
other rumored restrictions in the near 
future, the administration’s timing seems 
to be a big mistake as it regards this IPIN 
phone system. In fact, the administra- 
tion did more to unify the prison 
population with this phone system than 
what prisoners were able to accomplish 
in the past eleven years I’ve been here. 

[Initials Withheld], NJ State Prison 

Idaho Law Libraries 
Closed, Pillaged 

F ollowing the lead of Arizona 
[See: “Experiment in Access” 
Oct ’97 PLN], the Idaho DOC, on Janu- 
ary 19, 1998, revised their method of 
providing court access to Idaho prison- 
ers. 

Under the revised policy, the law 
libraries in Idaho prisons will perma- 
nently close. Court access will be 
provided by a state paralegal who will 
assist only in the initial pleading stage. 
No research materials will be available 
to prisoners. 

Thus, not only will Idaho prisoners 
be unable to defend against Motions for 
Summary Judgement and Motions to 
Dismiss, but in addition, anyone will be 
able to sue an Idaho prisoner and win 
by default, as there exists no provision 
in the revised policy for dealing with a 
situation where a prisoner is a defendant 
in an action. Of interest is that often the 
State is the plaintiff in this situation. 

As of this writing (January 22, 
1997), attorneys from the ACLU’s Den- 
ver office and the National Prison Project 
have obtained a Temporary Restraining 
Order enjoining the IDOC from closing 
prison law 7 libraries and from removing 
the materials therein. 

Update: 02/12/98 
On January 31, 1998, Idaho pris- 
oners were informed that the temporary 
Restraining Order had been lifted. As 
such, law 7 libraries in Idaho prisons were 
immediately closed, and the new court 


access policy, 405-C (better known as the 
“denial of court access” policy) went into 
effect. 

Within days of the closure, IDOC 
officials at the Southern Idaho Correc- 
tional Institution began pillaging the 
prison’s law library, appropriating what- 
ever they had the urge to pilfer. Items 
such as desks, chairs, typewriters and 
miscellaneous office supplies (all pur- 
chased with monies from the Inmate 
Welfare Fund, or donated for use by pris- 
oners) were distributed among various 
corrections officials as they saw fit. Al- 
most all of the remaining desks and office 
chairs, along with the Cumulative 
Supplements to the Pacific and Federal 
Digest were loaded onto a truck and taken 
to be burned. 

The worst part of this whole ordeal 
is that I have noticed the “gulag mental- 
ity” of IDOC officials slip even further 
toward the “go ahead, sue us” state of 
mind, as they are now 7 well aware of the 
difficulties that Idaho’s prisoners will 
face in attempting to vindicate their 
rights and seek redress in the courts. 

- M.M., Idaho 

STGMU-tized in 
New Jersey 

O n March 4, 1998, approxi- 
mately 170 NJ state prisoners 
were rounded up by the Special Opera- 
tion Group (S.O.G.) and Internal Affairs, 
cameras in hand, and shipped to this 
[Northern State] prison. We were handed 
a memo signed by the Assistant Com- 
missioner, Howard Beyers and dated 4 
March. This memo designated five 
groups as being a “Security Threat 
Group” (STG): Almighty Latin King/ 
Queen Nation, Association NETA, East 
Coast Aryan Brotherhood, The Five Per- 
cent Nation (AKA The Nations of Gods 
& Earths), Prison Brotherhood of Bik- 
ers. 

The memo further stated that activi- 
ties of these groups, including: possession 
of literature, lessons, lists, and parapher- 
nalia (such as: beads, artwork, medallions 
and clothing articles) are prohibited. “In 
accordance with this policy,” it stated in 
the memo, “any inmate found to be tak- 
ing part in these types of activities shall 
be subject to disciplinary 7 action and may 


be targeted for transfer to the Security 
Threat Group Management Unit 
(STGMU)” 

The NJ DOC rounded us up and 
shipped us to their new Control Unit with- 
out any prior notice of their new 7 STG 
Policy. None of the “prohibited acts” were 
in the “New Jersey Register” for 30-day 
comment, nor was the prison population 
notified in a timely fashion (45 days be- 
fore the new policy goes into effect). 

The Commissioner declared an 
“emergency” to justify this mass roundup 
and transfer. But the only reason for this 
“emergency” is that the state accepted 
federal funding to build a new Control 
Unit to combat “prison gangs”. The 
deadline was nearing — if the state had 
not built a gang unit — for the return of 
the federal funds. 

All ceils in this new “gang wing” 
are double celled. We have two gray 
jumpsuits and a baseball cap with 
STIGMU stamped on it. We were denied 
our legal papers, transcripts, property 
receipts, books, and typewriters. We can 
have our TVs and radios, but not fans or 
beard trimmers. Originally — according 
to the guards and civilians — the ad- 
ministration wanted us to not have TVs. 
The STIGMU “program” is in three 
phases (each phase is 3-6 months). 

Phase 1 : One shower every third day 
1 monitored phone call a week, 1 
non-contact visit per month (immediate 
family only), eat in our cells. 

Phase 2: Shower every other day, 3 
monitored calls a week, 2 non-contact 
visits a month (immediate family), eat 
in the unit in a cage with up to 16 other 
“gang members” at a Time. 

Phase 3: Shower every 7 day, 7 moni- 
tored calls a week, 1 contact visit a month 
(immediate family), eat in the main mess 
hall. 

Each phase is housed in a different 
wing. During each phase you have to 
be up at 6:00 a.m., have your bunk made 
and stand by your bunk for count. If you 
want to speak to a guard, you have to 
ask permission first. You have to be 
ready to attend “classes” between 8:00 
a.m. and 8:00 p.m. Failure to partici- 
pate will result in indefinite placement 
in STGMU. 

Here is the estimated racial break- 
down of who got locked up: 70% 
Spanish, 25% black, 5% white. 

- T.R., New Jersey B 
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Notes from the Unrepenitentiary 


O n June 1, Rosalind Simpson 
Moore-Bey died at home in 
Washington, D C. To anyone who has 
passed through the D.C. Jail or CTF 
(Central Treatment Facility), Roz’s 
name is not only familiar — it is 
well-known. Her name is known, as 
well, to many prisoners with HIV or 
AIDS anywhere in the u.s., and to AIDS 
activists everywhere. Roz was a war- 
rior 

Roz did time in D.C. and at the old 
Federal Women’s prison in Lexington, 
Kentucky in the 80’s and 90’s. If you 
think back, you will remember that as 
a time when AIDS and HIV were sur- 
rounded by even more ignorance and 
prejudice than now. In the mid- to late- 
80 ’s, the medical establishment, the 
government and the media didn’t even 
recognize that women get HIV, and, 
largely as a result, many women suf- 
fered terribly and died quickly with 
AIDS — undiagnosed and un-cared-for. 
The earliest mention of HIV as a virus 
that infected women was when some 
men claimed to have contracted HIV 
from prostitutes. The sex workers, of 
course, remained faceless: they existed 
only as vectors of the disease, a danger 
to men. 

Despite the extensive number of 
HIV-positive women prisoners at Lex- 
ington in the early 90 ’s, there was 
absolutely no effort by the prison to edu- 
cate women about HIV. When a group 
of prisoners got together to try to edu- 
cate ourselves and begin to conduct 
discussion groups, we found that the 
other prisoners were too frightened of 
being suspected of having HIV even to 
attend the events we held. Confusion, 
fear, and suspicion were rampant. 

In this climate, Roz did one of the 
bravest things I’ve seen in over 1 3 years 
in prison. She stood up in a meeting of 
over 400 women and said, “I am living 
with AIDS. I am proof that AIDS is not 
just a ‘death sentence’. We have to love 
ourselves and one another.” Her words, 
her courage and her dignity forced a 
crack in the dam. What followed was 
an outpouring of interest, grief, and 
need — all of which enabled us to do 
an enormous amount of education, 


by Laura Whitehorn 

counseling, and support. Rosalind was 
at the heart of this work — even when she 
was stuck in the prison hospital for days 
and weeks at a time. I know she saved some 
lives with her teaching and preaching; I 
believe she saved some souls, too. The cost 
to her was not insignificant: needless to say, 
she often exhausted herself working when 
she should have been resting. And she was 
often the target of idiotic AIDS phobia, as 
when a cellmate tried to bring a law suit 
against the prison for putting her in a cell 
with Roz. All the while she was doing battle 
with her own demons, including the agony 
of the illnesses attacking her body, and the 
pain of rejection by some people she loved. 
What w as so remarkable was how Roz re- 
fused to fight these battles for herself alone, 
but rather turned them into weapons to 
strengthen others. I once watched Roz lead 
a support group for an hour and a half, 
weeping the entire time but never allow- 
ing her grief to silence her. She had to keep 
speaking, because the other 15 
HIV-positive women present in the group 
were still so shocked and terrified by their 
disease that they could not yet articulate 
what they desperately needed to say. 

A fewyears later, in 1993, Roz was 
one of the earliest beneficiaries of the 
D.C, Medical Parole process. Thanks to 
the commitment and hard w 7 ork of some 
progressive lawy ers in D.C., prisoners 
with AIDS could now 7 receive compas- 
sionate release on parole. Roz, who had 
been at death’s door enough times to be 
paying rent there, was a clear candidate. 
With the strongest spirit imaginable, she 
had fought through illness after illness, 
amazing her wonderful doctors, medi- 
cal workers, family and friends. A year 
after her release, she married a terrific 
partner, James Moore, and together they 
struggled for her life. 

Not once in the 5 years since her 
release has she stopped fighting for 
other prisoners with HIV and AIDS. 
Toting her portable oxygen tank, walk- 
ing despite painful neuropathies that 
had her in a wheelchair for a while, she 
returned over and over to lead support 
groups at the D.C. prisons, and to speak 
to any group that would listen and might 
help prisoners with HIV. When I meet 
women who have been sent into the fed- 


eral system from D.C., they never say, 
“Oh, yeah, I’ve met Roz” Instead, they 
tell me how she helped them — did 
something for them that no one else had 
been able (or willing) to do. How 7 nec- 
essary she has been to so many people. 

Every day for the rest of my life I 
w ill miss Rosalind achingly. None of the 
words meet the task of describing her 
— inspiration, example, heart, courage, 
dignity, perseverance, commitment — 
not one measures up. But any time a 
prisoner with HIV or AIDS manages to 
ease their pain, Roz will have been 
present. And any time any person de- 
cides not to turn their back on the needs 
of prisoners, Roz’s tremendous spirit 
will be felt. | 


MCI Refund to Florida 
Prisoner Families 

F riends and family of Florida 
prisoners may be entitled to 
$190,000 worth of free telephone calls 
under a recommendation issued by the 
Florida Public Service Commission (PSC). 

Between February and July 1996, as 
previously reported in several PLN ar- 
ticles, telephone giant MCI overcharged 
Florida customers w 7 ho accepted phone 
calls from FL prisons by nearly $2 mil- 
lion. MCI was forced to refund $1.7 
million for the overcharges, but has been 
unable to locate customers who received 
$190,000 worth of the over-priced calls. 

The overcharged resulted from a $3 
surcharge on all intrastate calls made from 
MCI’s “Maximum Security” pay phone 
system in Florida’s 40 state prisons. The 
maximum intrastate surcharge fee allow - 
able under state regulations was $1 for 
two w eeks of that period and $1.75 for 
the remaining four months that MCI 
gouged prisoners’ “Friends and Family” 
with the $3 connect fee. 

In its investigation, the PSC pointed 
out that MCI is the seventh phone com- 
pany since 1991 cited for overcharging on 
pay phones in state prisons and jails. ■ 

Source: Palm Beach Post 
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Los Angeles Jail Death Ruled Homicide 


L os Angeles County coroner’s in- 
vestigators revealed in early 
April that a jail detainee who died in 
November during a “physical alterca- 
tion” with seven sheriff’s deputies at 
the L. A. Twin Towers jail was a vic- 
tim of homicide. 

The incident occurred on Wednes- 
day, November 26, 1997 — the day 
before Thanksgiving. Mark Phylaw, 
33, was in jail for driving with a sus- 
pended license and had just attended 
a court hearing where he was ordered 
released. He thought he’d be home to 
spend Thanksgiving with his family. 
Instead, he died at the hands of at least 
seven deputies who reportedly beat, 
kicked and choked him. 

Mark Phylaw had just returned 
from court along with several dozen 
other prisoners and was subjected to a 
strip search. Phylaw reportedly told 
deputies that an earlier leg injury pre- 
vented him from complying with their 
demands that he “bend over and spread 
‘em.” The incident was witnessed by 
dozens of other prisoners. 

“We was coming back from court 
and they had us all in like a gym,” said 
one former detainee who was there. 
“There was probably 35 of us in a big 
old circle. They had us strip all our 
clothes off and squat and bend over and 


everything. One guy couldn’t bend over 
— that was the guy who died.” 

Another former jail detainee said 
when deputies told Mark Phylaw to 
bend over “He said, T cannot. I have a 
ligament in my leg that’s torn.’ The 
deputy said, 4 Well you want me to help 
you....’ The police grabbed him, then 
another police grabbed him and then 
they were struggling. Before he made 
it to the ground one police officer came 
behind him and hit him in the groin 
with a flashlight. That’s when he 
dropped and they started kicking him 
and just beating him down. I seen 
blood. I don’t know where it was com- 
ing from. They kneed his head. They 
choked him out. I didn’t know if he was 
dead right then, but I seen how they 
did it and that’s probably what caused 
it.” 

The coroner’s investigation took 
nearly five months to complete. “He 
died of traumatic and positional as- 
phyxia,” said Craig Harvey, chief 
coroner’s investigator. “His death was 
partially caused by someone lying on 
top of him and partially caused by the 
position his body was in.” 

Sheriff’s officials sought to 
downplay the coroner ’s report, saying 
that there is no evidence of misconduct 
in the case. “A homicide doesn’t nec- 


essarily mean it’s criminal,” said 
sheriff’s custody chief Bob Pash 

“At this point,” said Lt. Ray Peavy 
of the sheriff’s Homicide Bureau, “there 
is nothing to indicate that the deputies 
did anything other than their jobs.” 

Attorney Carl Douglas, who rep- 
resents Mark Phylaw’s family, believes 
the evidence clearly suggests other- 
wise. One witness says deputies choked 
Phylaw with a flashlight. Chokeholds 
are supposedly banned by the Sheriff’s 
Department. 

“Our information suggests that 
Mr. Phylaw was attacked when he ex- 
pressed his inability to comply with 
deputies’ requests that he bend over to 
submit to a strip search,” Douglas said. 
“He was pummeled mercilessly and his 
windpipe was subsequently crushed 
during the struggle. He was unarmed 
and naked at the time of his death.” 

Douglas said he wants the U.S. 
Justice Department to investigate the 
homicide. To date, the incident is be- 
ing investigated by the L.A. Sheriff’s 
Homicide Bureau. None of the depu- 
ties alleged to have been involved have 
been suspended. Phylaw’s family in- 
tends to file a wrongful death lawsuit 
in the matter, said Douglas. ■ 

Sources: L.A . Times , Revolutionary 
Worker 


H.R. Cox, M.S. 

Corrections Consultant 

ATTENTION ATTORNEYS REPRESENTING FEDERAL INMATES AT SENTENCING 

The content of the Federal Presentence Report (PSI) will determine many critical areas in your client’s Federal convinement. For 
example, it may effect the type of institution (security level) that the inmate is confined in; eligibility for Drug Teatment Programs and 
a subsequent one year off of the sentence; half-way house placement when nearing the end of his sentence; “boot camp” placement and 
a subsequent reduction of sentence; and furlough eligibility. 

Based on my 21 years of top administrative experience with the Bureau of Prisons (BOP), including Regional Correctional Pro- 
grams Administrator and Warden, I have expert knowledge on how the BOP utilizes the PSI for program and classification purposes. It 
is very inmportant to have this document reviewed before sentencing in order to request any changes that may effect your client. 

My service consists of reviewing the PSI and advising on how this will impact your client based on current BOP policy. 

Other C orrsultmg^ Services Provided : 

* Paroles * Inmate Transfers * Initial Prison Placements * Grievances * Expert Witness Testimony 

Experience: 

26 Years of Correctional Experience in Federal, State and Private Prison Systems 
Warden of Three Instituions 
Regional and Headquarters Experience 

P.O. Box 1551, Weatherford, TX 76086 
(817) 596-8457 Fax: (817) 594-7172 Email: hrcox@yahooxom 
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Book Reviews 

by Daniel Burton-Rose 


The Real War on Crime: The Re- 
port of the National Criminal Justice 
Commission . by Steven R. Donziger, 
Editor Harper Perennial, 1996, $15.00 
The Tough-On-Crime Myth: Real 
Solutions to Cut Crime , by Peter T. 
Elikann Insight Books, 1996, $24.95 
The Rich Get Richer and the Poor 
Get Prison: Ideology , Class and Crimi- 
nal Justice , by Jeffrey Reiman, Allyn and 
Bacon, 1998, 5th ed. 

A merican penal reform move- 
ments have a long and distin- 
guished history: that of middle-class 
activists working to check the excesses 
of the centralized state against the 
underclass. Some of the reformers had 
good hearts, some didn’t. Either way, 
they’re responsible for many of the most 
hellish elements of incarceration, from 
the penitentiary itself and solitary con- 
finement to parole and the indeterminate 
sentence. If s not unduly cynical to say 
that reformists’ efforts to put a less bla- 
tantly oppressive face on the social 
structure have served to deflate efforts 
against that social structure. This ensures 
that reformers maintain their cushy place 
in the hierarchy and feel good about 
themselves in the process. 

The Real War on Crime and The 
Tough-On-Crime Myth fit solidly in this 
reformist tradition. The Real War on 
Crime is the product of thirty-four 
generally progressive folks with experi- 
ence around criminal justice issues, 
formed into “The National Criminal Jus- 
tice Commission.” Most of the 
Commission’s offerings’ are useful. They 
deflate misleading statistics (though they 
aren’t immune from uncritically using 
some misleading statistics themselves, 
such as in regards to what constitutes 
“the violent offender”); speak out against 
mandatory minimums; point out the 
ways in which race effects every stage of 
the criminal justice system, leading to 
terribly skewed minority representation 
in prisons (though this process is de- 
scribed with much more strength and 
passion in Commission member Jerome 
Miller’s Search and Destroy: African- 


American Males in the Criminal Justice 
System ); describe the way in which the 
media whips up fear of crime, creating a 
political climate where vindictive 
soundbites are the rule in criminal jus- 
tice discourse; and identify the 
prison-industrial complex as a driving 
force behind mass imprisonment. 

But the book is skewed by class bias. 
It is obviously addressed to the middle 
class and uses utilitarian arguments to 
make its case. The human devastation 
our current prison policies wreak are dis- 
cussed, but the gist of the Commission’s 
argument is always pecuniary: prisons 
are inefficient and overly-expensive for 
the goal they aim to achieve (“public 
safety” in the Commission members’ 
minds). 

The Commission members say the 
current prison system “does not work.” 
But everything works, or else it wouldn’t 
exist. The Commission simply doesn’t 
ask who it works for. 

A lamer book which covers much 
of the same material (and indeed which 
contains many of the same examples and 
case studies) is Peter Elikann’s The 
Tough-On-Crime Myth. Elikann’s redun- 
dant work is based almost entirely on 
mainstream media articles and the stud- 
ies which were cited in those articles. 
Many of his statistics are bunk, the sort 
of crude manipulations The Real War on 
Crime denounced. Elikann, a defense 
lawyer, corporate journalist and crimi- 
nal justice pundit, also uses many 
long quotes about the criminal justice 
system from people he’s defended. 
Elikann’s treatment of the War on Crime 
is representative of his approach 
throughout the book. Elikann feels the 
drug war strategy “sounded good in 
theory” and was “well-intentioned,” and, 
after falsely making decriminalization 
and legalization of drugs synonymous, 
comes out against the latter w hile obscur- 
ing the aims of proponents of the former. 
He calls for the “dejailification” of non- 
violent offenders, and the treatment of 
drug problems more like a health prob- 
lem (i.e., what proponents of 
decriminalization stand for, but 


Elikann’s version endorses expanded po- 
lice powers). 

The gist of these two books is that it 
is both unnecessary and too expensive 
to lock up the sheer volume of nonvio- 
lent offenders that the U.S. currently 
does. Instead, they feel, those prison cells 
should reserved for violent offenders 
(who it’s okay to abandon to lives in 
cages). The real tragedy in imprisoning 
a nonviolent offender at a cost of tens of 
thousands of dollars a year, is, as Elikann 
states, that “We could pay for a police 
officer or teacher for that price.” Elikann 
seems to favor the former. Because the 
U.S. has been building too many 
prisons, among other things . .new [po- 
lice] equipment has gone unbought, 
newer high-technology procedures have 
gone unimplemented, and crime-stop- 
ping programs have not begun.” 

Much of the power of the prison 
movement in the early '70s was that its 
members questioned the fundamental 
premises behind imprisonment, and had 
a real understanding of the role prisons 
play in our society. The Commission and 
Elikann don’t have this same critical 
bent. Not surprisingly, then, their work 
perpetuates the status quo. In so doing 
they do their part to make sure... 

The Rich Get Richer and the Poor 
Get Prison. Jeffrey Reiman’s book is 
an excellent antidote to The Real War 
on Crime and The Tough on Crime 
Myth. First published in 1979 and now 
in its fifth revised edition, The 
Rich Get Richer is a classic attempt to 
tear-down the socially-constructed bar- 
riers that obscure the class bias in the 
U.S. criminal justice system. 

Reiman starts from the eminently 
reasonable query “Why aren’t all human 
acts that hurt others punished equally as 
crimes?” He examines corporate crime, 
for example, finding that almost twice 
as many people are killed each year by 
preventable accidents or illnesses w hich 
take place on the job than are killed by 
“violent crime” as defined by the mass 
media. Concrete decisions are made 
which result in those deaths-all having 
to do with the bottom line-though those 
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who make those decisions are rarely 
punished as criminals. 

But Reiman doesn’t simply lament 
class-exemptions for punishments, or, 
buying into what political scientist Noam 
Chomsky has called “the assumed be- 
neficence of the state,- state 
simple-mindedly that “prisons are a fail- 
ure.” Instead, he looks at what functions 
prisons serve in our society and who this 
benefits. By only punishing individual 
violent crimes and individual property 
crimes, the criminal justice system works 
to make the poor seem scary and vio- 
lent. “The value of this to those in 
positions of power f he writes, “is that 
it deflects the discontent and potential 
hostility of Middle America away from 
the classes above them and toward the 
classes below them.” ( emphasis in origi- 
nal.) This creates a distorted image of 
what hurts people, and in so doing al- 
lows people to keep getting hurt. To 
continue this process, the media end- 
lessly feeds back images of the poor as 
criminally violent. 

Reiman calls this process the 
“Pyrric defeat” theory: instead of the 
“Pyrric victory,” in which one ostensi- 
bly wins though at great costs, with the 
Py rric defeat one keeps losing, but in the 
loss finds enough benefit to actually be 
winning. “The failure of the criminal 
justice system yields such benefits to 
those in positions oLpower that it 
amounts to success,” Reiman writes. 

Reiman’s recommendations for par- 
tial remedy include: confronting poverty 
as a source of crime; making punish- 
ments fit crimes (i.e., doing away with 
class-exemptions for punishments); 
treating addiction as a medical problem 
and legalizing most drugs; implement- 
ing correctional programs “that promote 
rather than undermine personal respon- 
sibility”; and limiting the discretion of 
all actors in the criminal justice system, 
while expanding their responsibility to 
justify their decisions. These recommen- 
dations are far-reaching, and would 
bring about real and positive change. 

To order The Tough-On-Crime Myth , 
send $25.95 to Insight Books, 233 
Spring St., New York, NY 10013-1578. 
(212) 620-8460. To order: The Rich 
Get Richer and the Poor Get Prison , 
send $24 to Allyn and Bacon, PO Box 
10695, Des Moines, IA 50336-0695. 1- 
800 666-9433 ■ 


Union County, NJ, Jail Guards Convicted 


I n June, 1995, twenty-five politi- 
cal asylum seekers were hauled in 
chains from a federal INS Detention 
Center in Elizabeth, NJ, to the nearby 
Union County Jail. The 25 immigrant 
detainees — many of whom are refu- 
gees who escaped religious and political 
persecution in their home countries — 
were forced by guards to chant “America 
is number one!” while crawling through 
a gauntlet of jeering guards, who 
punched, kicked and beat them. 

As a result of this brutal “welcome 
wagon” twelve Union County jail guards 
faced criminal charges. Four were con- 
victed in jury trials, six others pleaded 
guilty to lesser charges, one was acquit- 
ted, and another died in an auto accident 
before his case went to trial. 

The 25 asylum seekers were among 
300 immigrants held at the 
privately-run Esmor Immigration De- 
tention Center. Conditions at the 
crowded, windowless Esmor facility — 
a converted warehouse — were night- 
marish. On June 18, 1995, the 300 
detainees chased out the 12 
poorly-trained and underpaid guards 
and proceeded to demolish the hated fa- 
cility. [See: “INS Detainees Trash 
Private Prison,” PLN Vol. 6, No. 5] 
Five hours after the Esmor rebel- 
lion began, a contingent of local, state, 
and federal law enforcement agents 
stormed the facility in a hail of flash gre- 
nades and tear gas. The 300 dazed 
detainees were shackled and dispersed 
to widely scattered prisons and jails. 
Twenty-five went to the Union County 
Jail. 

The first three guards to be tried in 
connection with the incident were con- 
victed in March 1998, after a nine-week 
trial. One former detainee, Ato Donkoh 
— an asylum seeker from Ghana — tes- 
tified that he made the mistake of telling 
Union County jail guards that he was 
thirsty. They “forced my face inside the 
toilet,” Donkoh said. 

Amitindar Pal Singh testified that 
guards used pliers on his genitals in be- 
tween beatings. “I stopped seeing, I 
stopped feeling, and I didn’t know what 
was happening to me,” he said. 

The guards tried to excuse their be- 
havior by claiming that they were told 


they would have to deal with “rioters 
and hostage takers,” and that they 
would be facing a “language barrier.” 

Convicted on nine counts each of 
assault, misconduct and conspiracy to 
obstruct the investigation were James 
Rice, 42, a guard for 16 years, and 
Charles Popovic, 35, an 11 -year veteran. 
Also convicted on nine counts of con- 
spiracy to cover up the misconduct was 
Michael Sica, 35, a Policemen’s Be- 
nevolent Association official at the jail 
who was not working on the day of the 
assaults but who prosecutors said coor- 
dinated the cover-up effort that included 
threats aimed at guards who cooperated 
with investigators. 

In May 1998, Rice and Sica re- 
ceived seven year prison sentences. 
Popovich, who prosecutors said fol- 
lowed the lead of other guards rather 
than initiating the violence himself, was 
given a five-year prison term. 

After the first trial ended with three 
convictions, six other guards (Fred 
Bruno Jr., Charles Demarest, Lisa Gra- 
ham, Lawrence Lee, Kwadjo Mensah, 
and Joseph Saiey) pleaded guilty to “of- 
ficial misconduct”, a lesser charge. Two 
others chose to go to trial. Edward 
Einhorn was acquitted, and the other, 
Joseph Werthmann III, was convicted 
of official misconduct, which carries a 
maximum 10-year prison term. 

On May 15, 1998, State Superior 
Court Judge Walter R. Barisonek meted 
out unusual sentences to the six guards 
who pleaded guilty in March. The judge 
ordered the six to make sandwiches at 
local shelters twice a month for a year 
to feed homeless people, many of whom 
are immigrants. 

“They have to lay out their own 
money to buy the bread and the meat,” 
said Alan J. Silver, an assistant Union 
County prosecutor. 

All but one of the six avoided in- 
carceration altogether. Charles 
Demarest was sentenced to 180 days in 
the Somerset County Jail. All six re- 
ceived probationary terms, forfeited 
their jobs, agreed to never enter public 
service and were fined. H 

Sources: Socialist Worker, NY 
Times, Star-Ledger 
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I Prison Litigation Reform Act News i 


PLRA Finding Required 
for Injunctive Relief 

T he court of appeals for the Ninth 
circuit held that district courts 
must make specific findings under the 
Prison Litigation Reform Act (PLRA) 
before granting prospective relief regard- 
ing prison conditions and this 
requirement applied retroactively to 
cases pending at the time of the PLRA’s 
enactment on April 26, 1996. The court 
also held that the district court erred in 
sue sponte granting summary judgment 
to a prisoner because the defendants 
weren’t given adequate notice. 

The court’s PLRA ruling is of ex- 
treme importance to plaintiffs and 
defendants in prison and jail litigation 
alike. Plaintiffs seeking injunctive relief 
need to alert district courts to this bright 
line requirement and ensure the neces- 
sary findings are made in any injunctions 
entered by district courts. Defendants 
appealing injunctions can seek reversals 
if district courts neglected to make the 
requisite PLRA findings. 

Ras Oluwa, a California state pris- 
oner, filed suit claiming he was entitled 
to a special religious diet as a “Nazarite 
Disciple.” The defendants moved for 
summary judgement claiming Oluwa’s 
alleged beliefs were not entitled to First 
amendment protection because they 
could not determine if a “Nazarite Dis- 
ciple” is part of any recognized religious 
group. Oluwa then claimed he was a 
Rastafarian. The district court dismissed 
Oluwa’s claims for damages but ordered 
that Oluwa be provided with a special 
vegetarian diet to accommodate his al- 
leged Rastafarian beliefs. The court of 
appeals reversed and remanded. 

The court held the district court 
erred in granting summary judgment to 
Oluwa because the defendants had no 
reasonable notice to develop the facts 
relevant to their summary judgment 
motion. Oluwa did not make his 
Rastafarian claim until after the defen- 
dants had completed the briefing on their 
summaiy judgment motion. They had no 
notice they would have to refute Oluwa’s 


claim to be a Rastafarian or the diet re- 
quired by that religion. 

18 U.S.C. § 3626(a)(1) of the PLRA 
states: “The court shall not grant or ap- 
prove any prospective relief unless the 
court finds that such relief is narrow ly 
drawn, extends no further than neces- 
saiy to correct the violation of the federal 
right, and is the least intrusive means 
necessary to correct the violation of the 
federal right.” The court held: “We in- 
terpret the statute to mean just what it 
says — before granting prospective in- 
junctive relief, the trial court must make 
the findings mandated by the PLRA. In 
doing so, the — court is also required to 
give ‘substantial weight to any adverse 
impact on public safety or the operation 
of a criminal justice system caused by 
the relief.’” 

The appeals court held the lower 
court erred by not making the findings 
required by § 3626(a)(1). The court held 
that § 3626 applied retroactively to cases, 
such as this one, which had already been 
filed and were pending at the time of the 
PLRA’s April 26, 1996, enactment. 

On remand the lower court was in- 
structed to give the defendants an 
opportunity to respond to Oluwa’s claim 
that he is a Rastafarian. If the court then 
decides Oluwa’s rights were violated it 
must then order appropriate relief in light 
of the PLRA. See: Oluwa v. Gomez , 133 
F.3d 1237 (9th Cir. 1998). 

Plaintiffs Must Be Allowed 
to Present Evidence in 
PLRA Motions to Terminate 
Prospective Relief 

T he court of appeals for the 
Eighth circuit held that court 
injunctions limiting jail or prison popu- 
lations must be dissolved unless findings 
to justify such relief are entered by a three 
judge district court. Once a motion to ter- 
minate an injunction is filed, the 
plaintiffs must be given an opportunity 
to present evidence that prospective evi- 
dence is still required. District courts 


denying such motions must make explicit 
findings of fact, failure to do so is re- 
versible error. 

This case illustrates the axiom that 
bad facts make for bad case law. In 1974 
prisoners in the St. Louis City jail filed 
a class action suit challenging their con- 
ditions of confinement. The district court 
found constitutional violations due to 
overcrowding and has regulated the jail 
ever since. In 1993 and 1994 the court 
entered a series of injunctions establish- 
ing various population caps, including a 
maximum of 20 Technical Probation 
Violators, at the jail’s Medium Security 
Institution (MSI). The Eighth circuit 
vacated and remanded the MSI cap for 
consideration in light of the Violent 
Crime and Law Enforcement Act of 
1994, 18 U.S.C. § 3626. 

On remand the district court entered 
a new order establishing a cap of 20 
Technical Probation Violators at the 
MSI. The order was entered after the 
Prison Litigation Reform Act (PLRA) 
was enacted, which amended § 3626 to 
impose substantive restrictions on in- 
junctions regulating prison and jail 
conditions. The new order was entered 
without a hearing, findings of fact or 
discussing the PLRA amendments. 
When the St. Louis sheriff attempted to 
deliver two probation violators for con- 
finement at the MSI they were turned 
away because the 20 probation violator 
cap had been reached, even though the 
MSI had 75 available beds. The sheriff 
then moved to dissolve the injunction, 
which the district court denied. The court 
of appeals vacated in part and remanded. 

At the outset the court held that or- 
ders denying motions to dissolve 
injunctions are appealable. The court 
held the district court’s 1996 order was 
a “prisoner release order” under the 
PLRA, which can only be entered by a 
three judge district court after an eviden- 
tiary hearing, findings of fact that 
constitutional violations exist and that a 
population cap is the least intrusive 
means by which to remedy the constitu- 
tional violations. See: 18 U.S.C. § 
3626(a)(3)(B). The district court’s fail- 
ure to consider the PLRA and comply 
with its provisions mandated reversal. 
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The sheriff’s motion to dissolve the 
injunction was proper under 18 U.S.C. 
§ 3626(b). The court rejected the pris- 
oners’ claim that this part of the PLRA 
was unconstitutional, noting it had up- 
held the provision in Gavin v Branstad , 
122 F.3d 1081 (8th Cir. 1997). The court 
held that “Section 3626(b)(2) expressly 
allows sheriff Murphy to seek immedi- 
ate termination of any prospective relief 
that was granted without the findings 
specified in that provision. Section 
3626(b)(1) was enacted for a different 
purpose-authorize periodic new motions 
to terminate prospective relief that was 
initially based upon the proper findings” 
The court held that the district court 
injunction imposing technical probation 
violator caps are “‘prisoner release or- 
ders’ that must be dissolved unless a 
three judge district court, on remand, 
makes the findings mandated by § 
3626(b)(3).” Those seeking prospective 
relief must be given an opportunity to 
present evidence to the three judge court. 

On remand the district court was 
instructed to consider the sheriff’s mo- 
tions to dissolve the population cap and 
to terminate all prospective relief. The 
appeals court noted it was unclear as to 
what role the three judge district court 
should play in hearing evidence and 
making findings of fact for PLRA pur- 
poses and left this to the district court to 
decide on remand. See: Tyler v. Murphy , 
135 F.3d 594 (8th Cir. 1998). 

PLRA Round Up: 

D ismissal for Lying About Pov- 
erty Affirmed: The court of 
appeals for the seventh circuit held that 
28 U.S.C. § 1915(c) requires courts to 
dismiss cases if applicants for In Forma 
Pauperis (IFP) status lie about their pov- 
erty. Courts have the discretion to make 
the dismissals with prejudice. Since pris- 
oners are, eventually, liable for paying 
the full filing fees under the PLRA, ly- 
ing about financial status reaps little 
benefit and can result in dismissal of the 
case. See: Mathis v. New York Life In- 
surance Co ., 133 F.3d 546 (7th Cir. 
1998). 

PLRA Fees Don’t Apply to Man- 
damus: The court of appeals for the 
tenth circuit held “that this circuit will 
no longer require mandatory fees under 


the PLRA for filing petitions for writs of 
mandamus seeking to compel district 
courts to hear and decide actions brought 
solely under 28 U.S.C. § 2241, 2254 and 
2255. To the limited extent that any of 
our earlier cases could be interpreted to 
the contrary, they are overruled.” See. In 
Re Phillips, 133 F.3d770 (10th Cir. 1998). 

Consent Decree Termination Up- 
held: In the April, 1997, issue of PLN 
we reported Hadix v. Johnson , 947 F. 
Supp. 1100 (ED MI 1997) where a dis- 
trict court struck down 18 U.S.C. § 3626 
as unconstitutional. Section 3626 allows 
for the immediate termination of consent 
decrees. The court of appeals for the sixth 
circuit reversed and remanded. The court 
held that § 3626 does not violate the sepa- 
ration of powers doctrine or any other 
constitutional provision. To date, every 
circuit court, except the ninth, to con- 
sider the issue has upheld the 
constitutionality of § 3626. The court 
remanded the case back to the lower court 
for consideration of the defendant’s mo- 
tion to terminate the decree. See: Hadix 
v. Johnson , 133 F.3d 940 6th Cir. 1998). 

PLRA Filing Fees Don’t Apply to 
Civil Commitments: A federal district 
court in Wisconsin held that the filing 
fee provisions of the PLRA do not apply 
to so called “sex predators” civilly com- 
mitted in detention facilities for 
“treatment.” 28 U.S.C. § 1915(h) defines 
prisoners as those incarcerated or de- 
tained for violations of criminal law or 
the terms of their probation or parole. 
The Wisconsin supreme court has held 
that civil commitment under 
Wis.Stat.Ch. 980 is neither punitive nor 
a criminal punishment. The court relied 
on Ojo v. INS, 106 F.3d 680 (5th Cir. 
\991)[PLN, July, 1997] in holding the 
PLRA does not apply to chapter 980 de- 
tainees. In Ojo the fifth circuit held the 
PLRA applies only to those whose cur- 
rent detention serves as punishment for 
one of the legal violations specified in 
the PLRA statute. This is the first pub- 
lished ruling addressing this issue for 
civil commitments. The state of Wiscon- 
sin agreed with the plaintiff that the 
PLRA did not apply. The court granted 
IFP status. See: West v. Nacht , 986 F. 
Supp. 1141 (WD WI 1997). 

TDCJ PLRA Forms Okay: The 
court of appeals for the fifth circuit de- 
nied a prisoner’s motion to proceed on 
appeal with IFP status because he refused 


to fill out a Texas Dept, of Criminal Jus- 
tice (TDCJ) form authorizing 
withdrawals from his prison trust ac- 
count to pay PLRA filing fees. The 
prisoner claimed the form did not com- 
ply with the PLRA. 28 U.S.C. § 
1915(b)(2) requires that prisoners pro- 
ceeding IFP pay an initial filing fee and 
then pay 20% of their income in monthly 
installments until the fees are paid for. 
However, the prisoner’s trust account 
balance must exceed $10 before any de- 
ductions are made. The TDCJ form does 
not prohibit withdrawals when the ac- 
count balance goes below $10. 

“The authorization form at issue 
gives the TDCJ consent to withdraw 
from Chachere’s trust fund account 20% 
of each deposit made to the account un- 
til the full amount of the filing fee is 
satisfied. The form does not include the 
$10 threshold. The specific language of 
the PLRA, however, does not mandate 
the use of an authorization form or, if 
one is used, that the form specifically 
include both the 20% and $10 limita- 
tions. Absent evidence to the contrary, 
we assume that TDCJ personnel will 
comply with the requirements of the 
PLRA?’ The court urged the TDCJ to 
revise the form at its next printing to 
include information about the 20% limit 
and $10 threshold. The plaintiff was 
given an opportunity to fill out the con- 
tested form. See: Chachere v. Barerra , 
135 F.3d 951 (5th Cir. 1998). 

CA Tort Claim Not Required for 
Administrative Exhaustion: A federal 
district court in California held that it is 
not necessary for CDC prisoners to sub- 
mit a California Tort Claims Act 
(CTCA) complaint to the state Board of 
Control before filing suit under 42 U. S. C. 
§ 1983. 42 U.S.C. § 1997e(a) requires 
that prisoners exhaust administrative 
remedies before filing suit in federal 
court. In this case the plaintiff showed 
he had submitted complaints to all three 
levels of the CDC grievance system. The 
court noted the ninth circuit has previ- 
ously rejected a CTCA requirement for 
prisoners. See: Willis v. Reddin^ 4 1 8 F. 2d 
702 (9th Cir. 1969). In Felder v. Casey , 
487 U.S. 131, 108 S.Ct. 2302 (1988) the 
supreme court held that state law notice 
of claim statutes are inapplicable to sec- 
tion 1983 litigation. The court in this 
case held that the PLRA did not over- 
rule Felder or Willis. 
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PLRA (continued) 


Mock Prison Riot Staged 


The plaintiff did not receive a re- 
sponse to his grievances. “Because 
plaintiff has attempted to appeal the 
prison officiaTs inaction with regard to 
his treatment to every level of the prison 
grievance system, it does not appear (and 
the moving parly has not attempted to 
show) that plaintiff has failed to exhaust 
his administrative remedies within the 
prison system.” The court held this sat- 
isfied the PLRA’s exhaustion 
requirement. See: Barry v. Rate lie, 985 
F. Supp. 1235 (SD CA 1997). 

Proof of Administrative Exhaus- 
tion Required: A federal district court 
in California held that prisoners filing 
suit have to provide proof, at the time 
of filing, that they have exhausted their 
administrative remedies pursuant to 42 
U.S.C. § 1997e(a). “Before he may 
properly file an action in this court, 
plaintiff must exhaust the administra- 
tive requirements of the Cal. Code of 
Regulations. As defendants point out, 
plaintiff alleges in his complaint that 
he has exhausted all administrative 
remedies, but fails to attach proof of 
such exhaustion as is explicitly required 
on the form complaint he employed.” 
“Accordingly, the court hereby dis- 
misses plaintiff’s complaint with leave 
to amend. He needs to work within the 
prison system to have his case heard and 
then come to the court after he has ex- 
hausted his administrative remedies as 
required under federal law.” See: 
Alexandroaiv. California Dept, of Cor- 
rections, 985 F. Supp. 968 (SD CA 
1997). ■ 


S~\n April 25 and 26. 1998, there 

W was a weekend-long riot at the 
old West Virginia State Penitentiary. This 
wasn’t your typical prison riot, though. 
First of all, it was anything but spontane- 
ous. Rather, the two-day event was 
meticulously planned, and carried out by 
prison guards and law enforcement teams 
from Ohio, West Virginia and Pennsylva- 
nia. Other law enforcement types and 
prison officials from across the United 
States had received invitations to attend 
and observe the riot. But no actual pris- 
oners were invited and none participated 
in the two-day event. 

Prisoners are no longer housed at 
the former state penitentiary at 
Moundsville, West Virginia, making it 
the perfect staging ground for the sec- 
ond annual mock prison riot and 
prison-industrial complex vendor jam- 
boree. 

The Office of Law Enforcement 
Commercialization at Wheeling Jesuit 
University sponsored this year’s mock 
riot to showcase cutting-edge 
riot-control technologies from a num- 
ber of laboratories, inventors,, and 
manufacturers and to train police and 
prison tactical teams on the proper use 
of these emerging technologies. 

The West Virginia Department of 
Corrections, the Moundsville Economic 
Development Council and the National 
Institute of Justice coordinated this 
year’s riot, along with Wheeling Jesuit 
University. More than 150 criminal jus- 
tice students from Wheeling Jesuit, as 
well as other colleges and universities 


$22,500 to Settle WA Jail Brutality Suit 


T he King County (Seattle) jail in 
Washington settled a brutality 
suit on January 26, 1998, by paying a 
former jail prisoner $22,500. Lonnie 
Burton was a prisoner in the King 
County’ jail when he was attacked with- 
out provocation by jail guard Troy Bacon 
who slammed Burton’s face into a wall, 
put tight handcuffs on him, kneed and 
kicked Burton while he was handcuffed 
and then dragged him by his hair to an- 
other cell. Burton claimed that this 
treatment violated his eighth amendment 
right to be free from cruel and unusual 
punishment. The suit was settled after 


the court denied the defendants summary 
judgment and scheduled the case for 
trial. 

The defendant jail employees did not 
admit to liability or any wrongdoing. The 
settlement provides that $12,000 will be 
paid to Burton as damages; $2,000 goes 
towards costs and $8,500 being paid as 
attorney fees to Seattle lawyer Susan 
Diamondstone who was appointed to 
represent Burton after he withstood the 
defendants’ summary judgment motion 
pro se. The settlement is unpublished. 
See: Burton v. Bacon , Case number 
C94-1561S. US DC Seattle, WA. ■ 


from West Virginia. Mary land, Penn- 
sylvania and Ohio were brought in to play 
the parts of prison inmates and hostages 
in the several riot and hostage scenarios 
that were staged over the weekend. 

An area was set up for vendors to dis- 
play and promote products such as stun 
guns, riot shields and batons, gas grenade 
launchers, restraint devices and a variety 
of chemical agents such as mace, pepper 
spray and tear gas. 

Tom Burgoyne, deputy director of the 
Office of Law Enforcement Commercial- 
ization and co-chair of the event, said. 
“The mock riot is an opportunity for us to 
bring in many technologies for corrections 
officials and law enforcement officers to 
test first hand.” 

However, critics of the event de- 
scribed it as a two-day torture-device flea 
market with a three-ring side show. | 

Source: Corrections Digest 
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A group of prison guards at the 
California Institute for Men, in 
Chino, call themselves SPONGE, an 
acronym for the “Society for the Preven- 
tion of Niggers Getting Everything.” In 
Wasco prison, a guard wears a sheet over 
his head while working a cellblock. In 
Folsom, a swastika is carved into the butt 
of a guard's rifle. These are just a few 
examples of racism within the ranks of 
the California prison system as docu- 
mented by complaints, lawsuits, and 
State Personnel Board records. 

“A wedge is being driven through 
staff, between white and minority offic- 
ers, like you wouldn’t believe,” said Sgt. 
Jim Ashe, a black officer who works at 
New Folsom. “And it’s going to get a 
lot worse if management ignores it. It 
won’t go away on its own,” the guard 
told a reporter for The Sacramento Bee. 

The Department of Corrections 
employs more than 42,000 people — the 
largest executive-branch agency in the 
state. It leads all other agencies in mi- 
nority hiring at 47 percent. Yet it’s the 
worst place in the state for minorities to 
work according to complaints to the 
Department of Fair Employment and 
Housing. 

In 1994, the Department issued a 
report confirming racial problems 
among staff in each of its prisons. The 
report recommended cultural diversity 
training programs for all supervisors. 
But, three years later, the Department 
has no records to show how many of its 
2,800 sergeants and lieutenants com- 
pleted the four-hour courses according 
to spokeswoman Christine May. The 
Department admits incidents of racism, 
but denies widespread racial problems 
exist. 

“My assessment is yes, we have ra- 
cial discrimination, but it’s very small,” 
said Carmen Ochoa, the Department’s 
assistant director in charge of equal 
employment opportunity “In relation to 
the entire department, it’s a drop in the 
bucket. From 95 to 98 percent of the 
employees are not filing complaints of 
any kind. That tells me something.” 

But, over the past three years, De- 
partment employees have complained 
462 times to their managers about ra- 
cial discrimination. Many of those 
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Racism in the Ranks 

By W. Wisely 

complaints were resolved internally, but 
the rate of filing with the Department of 
Fair Employment and Housing is still 
three times greater than any other state 
agency. 

Most of the employees complained 
about being passed over for promotion, 
transferred to lousy shifts, or disciplined 
for petty infractions. Others accuse their 
co-workers of offensive comments, like 
the black guard at Corcoran prison who 
complained that a white guard told him, 
“They shouldn’t have assassinated Mar- 
tin Luther King, Jr. — they should have 
hung him.” 

While prison supervisory staff view 
racism among staff as a problem to re- 
solve, it’s exploited among prisoners to 
keep them in line. There are racial quo- 
tas for all prisoner assignments. There 
are white, black, Latino, and “other” bar- 
bers. With few exceptions, cellmates 
must be the same racial or ethnic group. 
This strict segregation is applied to staff, 
too. A guard working at California Medi- 
cal Facility in Vacaville said, “Everything 
— our race, our genders — are put into 
rosters. And we have to have quotas in 
job assignments. Each region, each in- 
stitution is supposed to have a certain 
amount. It ail does sort of carry over.” 

In reaction to what they perceive to 
be reverse racism, a group of white 
guards organized the European Ameri- 
can Officers Association in July of 1995. 
John Blackwell, President of EAOA, said 
there are more than 100 members in the 
Department of Corrections and Califor- 
nia Youth Authority. Blackwell said the 
group was formed to counter the 
race-based organizations created in re- 
cent years to promote the interests of 
black and Latino prison staff. 

“We believe in equal opportunity for 
everyone and special privileges for no 
one,” Blackwell, a CYA guard, said. 
“There have been a lot of special interest 
groups in Corrections, and these guys 
have had direct lines of communications 
with the director. But nobody goes in and 
talks to the director for me. That’s why I 
started the group, to offer representation 
for the only group not being represented, 
and that was European Americans.” 

At Tehachapi prison, a white guard 
complained that a black guard accused 

15 


him of associating with the Aryan Broth- 
erhood prison gang. Another white guard 
proudly showed prisoners his local Klu 
Klux Klan membership card; at 
Chowchilla women’s prison, a white fe- 
male guard complained that a black 
lieutenant called her a “fucking white 
bitch.” At Susanville prison, a Jewish 
guard complained that white skinhead 
guards handcuffed him to a fence, 
goosestepped in front of him, and told 
him to get a skinhead haircut or else. 

At Chino, SPONGE, formed in the 
early 1980s, may be reemerging. 
SPONGE graffiti showed up at the prison 
as late as 1992. A recently retired Chino 
guard said she heard some staff discuss- 
ing SPONGE activities last year. None 
of the group’s members were identified 
or disciplined. And racial friction may 
get worse among staff. 

At Tehachapi, a recently promoted 
black sergeant’s new truck was “keyed” 
in the parking lot. He finally left his po- 
sition in receiving and release to allow 
some “good old boys” to take over his 
assignment. Wasco and Tehachapi pris- 
ons are predominantly staff by whites, 
while Lancaster is largely black. “This 
is a black prison,” said a guard who de- 
clined to be identified at Lancaster. “The 
administration is black, the supervisors 
are black, and most of the rest of the staff 
is black.” 

The racial tension within the ranks 
of California’s prison employees has led 
to “very strained” relations in the De- 
partment according to New Folsom’s Sgt. 
Ashe. Ashe said things are worse now 
than when he joined the Department in 
1978. “It’s made me very leery of our 
whole purpose,” he said, “of what we’re 
supposed to be standing for as peace of- 
ficers.” ■ 


In Fact 

In 1995, 2,561 U S. citizens were 
arrested and incarcerated in foreign 
jails, according to the LLS. State 
Department. Of those, Mexico jailed 
881, Jamaica 252, Canada 157, 
Germany 133, Bahamas 111, and 
Japan 85. 
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WA Prison Telemarketing Elicits Controversy — Again 

by Paul Wright 


I n December 1997 and January 
1998, statewide media attention 
spotlighted a “shocking" prison tele- 
marketing partnership between the 
Washington state Parks and Recreation 
Department and the Department of Cor- 
rections (DOC) Correctional Industries 
(Cl). For two years prisoners at Clallam 
Bay Corrections Center (CBCC) manned 
the Parks Department’s toll-free infor- 
mation hotline. Callers to the 1-800 
number had no way of knowing that the 
person they spoke with (and who took 
their address to mail them Parks Depart- 
ment brochures) was in fact a prisoner, 
not a Parks Department employee. 

The prisoners were paid between 
400 and $1.10 an hour, which cuts to 
the heart of the matter: the Parks De- 
partment wanted to cut labor costs. 

The money-saving partnership was 
dissolved, however, in January 1998, af- 
ter Alison Hamman of Redmond, WA 
told reporters and state legislators that 
she had received “suggestive" greeting 
cards from Parker Stanphil, a serial rap- 
ist, after she called the hotline and asked 
to have Parks Department brochures 
mailed to her home. 

Legislators hastily scheduled pub- 
lic hearings on the matter and demanded 
an investigation. One report of the inci- 
dent states that Stanphil admitted to 
investigators that he had sent cards to 
another woman whose home address he 


had obtained at his prison telemarketing 
job. A search of StanphiTs cell revealed 
a stash of names and addresses of more 
than 200 women who had called the 
hotline. 

Two similar Cl toll-free hotlines — 
for the state’s Department of Ecology and 
the Board of Community and Technical 
Colleges — also based at the CBCC 
prison, were terminated. 

In addition to Stanphil’s activities, 
the same report stated that Michael 
Massingale, a child rapist, on a number 
of occasions had attempted to engage 
women callers in inappropriate conver- 
sation. Other prisoner telemarketers had 
been caught running a drug-smuggling 
operation out of the CBCC phone room. 
They would send state agency informa- 
tion packets to colleagues outside the 
prison, who inserted drugs into the pack- 
ets, marked them “undeliverable” and 
then returned them to the prison via the 
Postal Service. 

In a circus of lies and hypocrisy, 
DOC officials and legislators alike pur- 
ported to be shocked, absolutely shocked, 
that these type of activities flourished 
within a prison telemarketing operation. 
This official posturing was duly reported 
by a compliant media. 

But one thing not mentioned by the 
corporate media was the fact that 
Stanphil is a notorious prison informant. 
While some observers may question the 


wisdom of employing somebody with a 
reputation as malodorous as StanphiTs 
in a prison telemarketing business, 
prison officials frequently dispense 
choice job assignments to reward their 
favorites. 

As a result of the public outrage 
stemming from the media reports of the 
CBCC phone operation, legislation was 
quickly introduced that would have pre- 
vented prisoners from engaging in 
telemarketing. The DOC responded by 
announcing changes in its prison indus- 
tries programs that exclude sex offenders 
from jobs with telephone access, and pre- 
vent prisoner telemarketers from having 
access to pens and paper at work. That 
and some swift lobbying by the DOC 
killed the bill. The DOC also offered up 
CBCC warden Robert WrighLasa scape- 
goat. Wright, who had no direct control 
over the Cl program, was summarily 
fired. David Wattnem, the Cl site man- 
ager, was “reassigned" to other duties. 
And with that, the story ended; the me- 
dia spotlight moved on. 

Been There Before 

While the Washington DOC- oper- 
ated Correctional Industries is no longer 
involved in telemarketing — for now 
anyway — the same can’t be said for a 
privately-owned telemarketing business 
that has operated out of another Wash- 
ington prison since 1987. The 
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Washington Marketing Group (WMG) 
is a privately-owned boilerroom that em- 
ploys prisoners at the Washington State 
Reformatory (WSR) in Monroe, WA. 

In the May 1995 issue of PLN, we 
reported how WMG helped elect “tough 
on crime ,, Republican Jack Metcalf to 
the U.S. Congess. Leading up to the 
November 1994 election, WMG prisoner 
telemarketers called voters in Metcalf’s 
congressional district to conduct a phony 
“opinion poll" designed to inform vot- 
ers that Metcalf supported the death 
penalty while his opponent did not. 

None of the prisoners employed by 
WMG had any qualms about helping 
elect a politician that vowed to make life 


harder for them. (Metcalf, true to his 
word, has voted in favor of every piece 
of anti-prisoner legislation to come 
through the House, including the PLRA 
and AEDPA). 

After PLN helped break the story, it 
made headlines throughout the state. 
(Metcalf denied knowing that WMG was 
a prison based boilerroom). The legisla- 
ture briefly considred a bill making it 
illegal to use prisoners to campaign for 
politicians. WMG’s response to the con- 
troversy was to require all of its prisoner 
employees to sign “non-disclosure” 
agreements, barring them from discuss- 
ing any of the many clients who contract 
for UMG’s services. 


As far back as 1989, the Seattle 
Times splashed the WMG phone opera- 
tion on its front page in an article titled: 
“Telemarketing: Can You Talk a Mo- 
ment With a Killer”? That article 
detailed how unsuspecting consumers 
provided information about home secu- 
rity systems, credit card numbers, and 
more to WSR prisoner telemarketers. 
The Times reporter noted that he had 
received this information from none 
other than Ida Ballasiotes, who was then 
suing the DOC over the death of her 
daughter at the hands of a work release 
prisoners. Ballasiotes was later elected 
to the state legislature, and has chaired 
the Corrections Committee since 1994. 


s part of the CBCC shake up 
that occurred over publicity 
of prisoner Parker Stanphil sending 
holiday cards to women whose ad- 
dresses he obtained while employed at 
his Correctional Industries telemar- 
keting job, Clallam Bay Corrections 


Center (CBCC) 


ert Wright 


control He is 


superintendent Rob- 
was fired. In numerous 
media interviews Wright claimed he 
was being scapegoated for Cl policies 
over which he had no 
probably correct. 

As reported in detail in past is- 
sues of PLN, Wright became CBCC 
warden in 1992 after spending 22 
years in the Oregon DOC. As CBCC 
warden Wright presided over a virtual 
orgy of civil and human rights abuses 
ranging from the sexual and racial 
harassment of DOC employees; the 
rape, stabbing and beating of prison- 
ers; blatant brutality and racism by his 
staff; repression and much more. 


members 


dieted for his other misdeeds. Wright ag0 h c ^id just that to prison teach 


has, however 


CBCC Warden Fired in Telemarketing Hoopla 


of the public rather than in- 


he apparently forgot that 


a few years 


belatedly, become a con- e rs w u 0 lo 


like due 


vert to previously alien concepts 
process. 

Wright refused the DOC’s invitation 
to resign. He was fired by DOC manag- 
ers Phil Stanley and Dave Savage 


on 


January 16, 1998. Tower guards at CBCC 


were ordered not to allow Wright into the 
prison without Stanley’s authorization 
and if allowed to enter to clean out his 


st their jobs when he 
denied them access to the prison af- 
ter they balked at signing a contract 
that changed their job descriptions 
and conditions. Wright successfully 
argued in court that his decision to 
terminate the teachers was not sub- 


While one mid level Washington DOC 
official once commented that CBCC 


office he was to be escorted at all times. 

Wright has since sent e-mail mes- 
sages and letters to legislators, DOC 
employees and concerned citizens ur 
ing them to lobby against the Senate 
confirmation of DOC secretary Joseph 
Lehman and to loudly protest what he 
claims is a “botched dismissal,” defama- 
tion, breach of contract, wrongful 


ject to court review. A court decision 
that will probably preclude him from 
challenging his own firing , See: 
Foss v. DOC of Washington , 82 
Wn.App. 355 (CL App. Div. II 


iolation. 
e mail, 


discharge and a human rights 
In a January 24, 1998 
Wright self righteously proclaims “ . . .in- 
competent and corrupt leadership 


deterioration of the quality of life 


for in- 


In a January 19, 1 998, letter to 
Dave Savage, Deputy secretary of the 
Office of Correctional Operations, 
Wright discussed his January 16 fir- 
ing over the card incident. Wright was 
astonished that he too could be de- 
prived of coun sel and due process and 
states: “I expect there will be no re- 

your 


to 


the general 


was run “like a Nazi concentration 
camp ” Wright’s management style, or mates, 
lack thereof garnered high praise in 
Washington DOC command circles. In 
1996 Wright was nominated as the WA gerous pits. 

DOC 5 s candidate as “Warden of the his share to ensure CBCC became, and 
Year” to the North American Warden’s remained, “a dangerous pit” this is in- 


stall and safety of 
When chaos and destruction is 
the order of the day, prisons become dan- 

Since Wright did more than perpetrators, 

bor is, and 
volatile issue 


taxation for not capitulating 
wishes. High irony indeed from the 
man who institutionalized retaliation 
at CBCC. 

The point of Wright’s firing is not 
so much that human and civil rights 
ionally catch up to the 
but that prison slave la- 


abuses 


occas 


will 


remain, a 


Association. 

It is high irony indeed for Wright 
to be fired over two post cards sent to 


deed a late conversion. 

While Wright expressed indigna- 
tion at being locked out of the prison 


as fraught with pitfalls 


for its modern practitioners as it was 


for the slave owners of the pre 
war era. 


civil 
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Telemarketing (continued) 

In 1996 PIN reported that 8 pris- 
oner telemarketers at CBCC, working for 
the Dept, of Ecology’s hotline were fired 
for calling friends and attempting to 
smuggle drugs into the prison. 

With its periodic eruptions of con- 
troversy, Washington DOC officials and 
legislators, and the corporate media are 
hardly in a position to claim shock and 
surprise at the problems arising from 
prison telemarketing operations. Yet, for 
the past ten years, they have done just 
that — relying on the short attention 
span and memory of the public to infuse 
each eruption with a fresh dose of shock 
and dismay. 

Having engendered fear, hatred and 
hysteria against prisoners, the politi- 
cians, prisoncrats, and private businesses 
like WMG want to have it both ways: 
exploit prison labor at nominal wages, 
yet keep the fact that they use prison la- 
bor a deep secret from the public to avoid 
any kind of accountability. 

Over and over, these incidents il- 
lustrate how issues like public safety, the 
public interest, and prisoners’ need for 
decent ] ob training and skills (as opposed 
to menial jobs like telemarketing), are 
sidelined by legislative posturing, greed 
for ‘‘labor cost savings”, and prison of- 
ficials concerned about smooth running 
prisons. 

Future Prospects for 
Prison Telemarketing 

Despite the ongoing public relations 
liability inherent to prison telemarketing 
operations — chiefly that a lot people 
loathe the idea of being called at home by 
prisoners who don’t identify themselves 
as such — prison telemarketing is a bur- 
geoning business nationwide. 

In Utah, prisoners employed by Utah 
Correctional Industries (UCI) man the 
phones for the Department of Commerce’s 
Corporate Division, where they answer 
questions and mail out forms. They earn 
600 to $1.85 an hour. UCI prisoners also 
process Medicaid claims for the Utah De- 
partment of Health. 

Sandstar Productions is a 
privately-owned business that employs 
some 40 Utah prisoners to telemarket fam- 
ily videos. Sandstar prisoner phone sales 
reps receive the minimum wage (minus 


payroll taxes). But 43% of their pay is also 
deducted to pay for the cost of their captiv- 
ity and another 10% is taken out for a 
victim compensation fund. 

In California, Transworld Airlines 
(TWA) continues to use prisoners at the 
Ventura Youth Facility to book airline res- 
ervations, despite several highly publicized 
incidents wherein prisoners used customer 
credit card information to commit fraud. 
The TWA operation was started in the mid 
’80s as part of TWA’s effort to break a strike 
by flight attendants. Using prisoners to 
book reservations allowed TWA to shift its 
ticket agent work force to flight attendant 
duties. Thus, the use of prisoners as strike 
breakers will always be an attractive op- 
tion. [See: “Making Prisons Pay”, 
Christian Parenti, The Nation , 01/29/96.] 

In Washington, WMG continues to 
pile up profits and bring in lucrative new 
accounts while employing 34 prisoners. It 
has recently landed contracts with SeaFirst 
Bank, Rainier Mortgaging, Jonas Fund- 
ing and Prime Sources to use its prisoner 
telemarketers to entice homeowners to re- 
finance their mortgages (“F 11 just have to 
ask you a few simple questions first, 
maam ”). These are all local financial in- 
stitutions aware of the publicity prison 
telemarketing has received. 

Without a trace of irony, the DOC 
alerted its employees and urged them not to 
div ulge sensitiv e financial information over 
the telephone because more than likely there 
may be a prisoner on the other end of the 
line. But that leaves everyone else as a po- 
tential customer, or victim, depending on 
your outlook. 

Prisons are inherently kneejerk, reac- 
tionary institutions where one isolated 
incident is used by prison officials to justify 
mass reprisals and elimination of programs 
beneficial to prisoners. That prison 
telemarketing not only goes forward but ex- 
pands under a steady barrage of negative 
publicity and public outrage indicates that 
when profits are at stake (i.e. “labor cost” 
savings), platitudes like: “These are reason- 
able risks,” and “Overall, we have a good 
track record,” are routinely trotted out by 
prisoncrats. 4 [‘hose words are rarely uttered, 
however, in the aftermath of negative pub- 
licity surrounding prisoner furloughs, family 
visiting, work release, parole, and similar 
cases of public interaction with prisoners 
that have proven benefits for rehabilitation, 
but that don’t pour “labor cost benefit” 
money into the coffers of government or 
private business owners. ■ 


Raze the Walls! 

D aze the Walts! is a group of 
; : JLvauto nomous individuals 
who support prisoners through let- 
ters , material aid. 1 iterature, 
education, and defense committees. 
We publish a magazine. Raze the 
Wallst Quarter^, and a Prisoners ' 
Resource Guide which we have re- 
cently updated. We also have an 
extensive catalog of other literature 
which we distribute. RTW Quarterly 
and the Resource Guide are both 
available free to prisoners upon re- 
quest. however we do ask that you 
send 3-4 stamps to cover postage. For 
non-prisoners, we ask that you send 
S3 for the Quarterly {SlQ/four issue 
subscription) and $5 for the Resource 
Gui de , Please make checks/money 
orders payable to “Mike Mann” only. 
Write or visit our web site for more 
information... 

Raze the Walls! 

2351 College 
Athens, CA 30605 
Itfp^personal||g. bell south, neti 
~raze 
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Sentence Runs During Wrongful Release 


T he Arizona supreme court held 
that when a prisoner is incor- 
rectly released before his sentence 
expires the sentence continues to run 
and the offender is entitled to any 
good time credits he would have ac- 
crued had he remained in custody. 
The court also held prisoners have no 
legal duty to alert prison officials that 
they are being released prior to the 
expiration of their sentence. 

In 1980 James Schwichtenberg 
was sentenced to 10-12 years impris- 
onment for embezzlement. He was 
eventually paroled and later sentenced 
to 5.25 years in prison for burglary to 
run consecutive to the earlier sentence 
for which his parole had been re- 
voked. The consecutive sentence was 
apparently never sent to the Arizona 
DOC which paroled Schwichtenberg 
in 1985 and gave him an absolute dis- 
charge in 1986. 

In 1996 Schwichtenberg made 
administrative requests for an abso- 
lute discharge of the burglary 
sentence; a commutation or credit to- 
wards his sentence for his time at 
liberty. The requests were denied and 
the DOC told him to report to prison 
to serve his sentence. He sued for re- 
lief, which was denied by the superior 


court and affirmed by the court of ap- 
peals. The state supreme court 
reversed and remanded. 

The supreme court relied on the 
installment theory to grant 
Schwichtenberg relief. Where a pris- 
oner is released from prison through 
no fault of his own, the sentence con- 
tinues to run while he is at liberty. To 
be eligible for credit the prisoner must 
show simple or mere negligence on 
behalf of the government. A prisoner 
is not “at fault” if he remains silent 
when erroneously released. Arizona 
had previously adopted the installment 
theory in McKellar v. Arizona State 
DOC , 115 Ariz. 591, 566 P.2d 1337 
(1997). 

The court held that it is irrelevant 
which state agency made the mistake, 
“...under the installment theory, an in- 
mate has the right not only to serve 
one sentence uninterrupted, but to 
serve consecutive sentences uninter- 
rupted.” 

“While informing DOC of the po- 
tential error would have been the 
right thing to do, plaintiff was under 
no legal obligation to do so. Further- 
more, deciding whether an inmate 
knew 7 or reasonably should have 
known that his release was erroneous 


would, in many cases, be difficult or 
impossible. Inmate’s intelligence and 
knowledge of the penal system vary. 
Such a standard would require that 
inmates keep abreast of numerous 
statutes and statutory changes, to- 
gether with DOC rules and 
regulations and other policies that 
change from time to time and may 
be dependent on prison population 
concerns. This task is best left to the 
DOC. Imposing such a duty upon in- 
mates is wholly impractical and 
foreign to our system of justice. 

“Therefore, the plaintiff’s as- 
sumed failure to advise DOC of the 
state’s error does not render him ‘at 
fault.’ Thus, under established Ari- 
zona law, he is entitled to credit for 
his time at liberty under the install- 
ment theory. Because that time in this 
case exceeds the sentence, DOC is 
barred from reincarcerating him Be- 
cause plaintiff’s sentence has expired, 
this case presents no occasion to de- 
cide whether Arizona would or would 
not consider post release conduct in 
deciding whether an erroneously re- 
leased prisoner must serve his or her 
unexpired sentence.” See: 
Schwitchenberg v. ADOC , 951 P.2d 
449 (A Z S.Ct. 1997). ■ 


Bureau of Prisons Estopped from Denying Sentence Reduction 


federal district court in Colo- 
ado granted a habeas corpus 
petition reducing a federal prisoner’s 
sentence by one year for successfully 
completing a drug treatment program. 
The court held the BOP was estopped 
from denying the sentence reduction 
having initially granted it, then de- 
nied it. In 1994 congress enacted 18 
U.S.C. § 3621(c) which allows the 
BOP to reduce by one year the sen- 
tences of prisoners convicted of non 
violent offenses who complete a 500 
hour drug program. 

Donovan Sisneros is a federal 
prisoner convicted of possession with 
intent to distribute over 500 grams of 
cocaine. He completed the drug treat- 
ment program at FCI La Tuna, NM, 
and his sentence was duly reduced by 
one year. Sisneros was later trans- 


ferred to FPC Florence, CO where 
BOP officials claimed he wasn’t eli- 
gible for the sentence reduction 
because he had received a sentencing 
enhancement for possessing a firearm. 
Under BOP Program statement 
5 162.02 possession of a firearm is con- 
sidered a “violent offense.” The ninth 
and third circuits have held the pro- 
gram statement is void to the extent it 
attempts to redefine what constitutes 
a “violent offense.” See: Roussous v. 
Meniffee , 122 F.3d 159 (3rd Cir. 1997) 
[ PLN , April, 1998] and Downey v. 
Crabtree , 100 F.3d 662 (9th Cir. 
1996). [PLN, May, 1997] 

In a different and novel approach, 
the court granted Sisnero’s habeas pe- 
tition, on the grounds that the BOP 
was equitably estopped from denying 
the sentence reduction after having 


granted it once. “In short, it appears 
that but for BOP’s improper consid- 
eration of petitioner’s sentencing 
enhancement, petitioner .would, have 
been granted a one year reduction in 
sentence. Indeed, it appears that 
petitioner’s sentence had initially 
been reduced, but w 7 as reinstated af- 
ter BOP applied § 9 of Program 
Statement 5162.02 to petitioner’s cir- 
cumstance. Section 3621 is explicitly 
discretionary, and the court will not un- 
necessarily encroach on matters 
expressly left to BOP discretion by or- 
dering petitioner’s immediate release. 
Rather, the court will order that peti- 
tioner be treated as if he successfully 
completed the program, without regard 
to any enhancement received at sen- 
tencing.” See: Sisneros v. Booker , 981 
F. Supp. 1374 (D CO 1997). ■ 
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U.S. Supreme Court Clarifies § 1983 Claims 


R ecently, the United States Su- 
preme Court has made it diffi- 
cult for prisoners to successfully file claims 
under 42 U.S.C. § 1983 that “necessarily 
imply” the invalidity of a conviction or a 
decision that lengthens a prison term, such 
as a prison disciplinary hearing that results 
in loss of good time. On these claims, the 
Court has told prisoners they must first get 
an appellate or habeas court to declare the 
trial or hearing invalid, and only then may 
they sue under § 1983. However, there may 
be an important exception to this rule for 
prisoners who have been released before 
their habeas claims can be decided. 

In recent years, the Supreme Court has 
repeatedly said that any legal claim that 
directly implicates how long a prisoner will 
stay in prison (or whether he or she should 
be in prison in the first place) must be first 
addressed not in a § 1983 case, but through 
criminal appellate or habeas corpus rem- 
edies. The Court first announced this rule 
in Heckv. Humphrey, 5 12 U.S. 477 (1994), 
a case in which a prisoner filed a § 1983 
suit for damages for claimed constitutional 
violations leading to his conviction. The 
Court later extended this rule to prisoners 
seeking damages in a § 1983 case chal- 
lenging a disciplinary hearing that resulted 
in the loss of good time. Edwards v. Balisok , 
117 S.Ct. 1584 (1997). (Balisok did fortu- 
nately say that individual requests for 
injunctive relief and claims for class relief 
to change the disciplinary system can still 
be brought in a § 1983 case.) 

Under these cases, there can be no § 
1983 claim until there is first an appellate 
or habeas decision finding the hearing or 
trial under attack to be constitutionally 
invalid. And of course a prisoner cannot 
seek federal habeas corpus relief without 
first exhausting state court remedies. 
Therefore, in order to seek damages in a § 
1983 lawsuit resulting from a disciplinary 
hearing leading to loss of good time, a pris- 
oner would have to file a habeas -type action 
in state court, and if he or she did not pre- 
vail there, file for federal habeas corpus 
relief. Only if either the state or federal 
court declared the hearing unconstitutional 
could the prisoner then file a § 1983 case 
seeking damages. 

But what about a prisoner who is re- 
leased soon after the constitutional violation 
occurs? As an example, consider a 


John Midgley and David C. Fathi 

prisoner ’s claim that he or she lost 60 days ’ 
good time near the end of his or her term 
due to an unconstitutional disciplinary pro- 
ceeding. This prisoner, even if she or he 
filed for relief right away, probably could 
not get a habeas court to rule because the 
prisoner would be out of custody, and there- 
fore not eligible for habeas relief, before 
the court could rule. Would this prisoner 
just be out of luck? 

In a concurring opinion in Heck , Jus- 
tice Souter addressed this question. Souter 
agreed with the outcome of Heck, but gave 
reasons that were different from the 
majority’s reasoning. Souter said that the 
correct rationale for Heck ’s result was that 
the habeas corpus statute provided the 
proper remedy 7 for constitutional violations 
affecting the fact or duration of confine- 
ment while a prisoner remains 
incarcerated, as Heck did. However, he 
added, once a prisoner is released a rem- 
edy should be available under § 1983, since 
a person not in custody generally cannot 
seek habeas relief. Justice Souter said this 
is the correct analysis because otherwise 
there would be no remedy for the constitu- 
tional violation, which would be 
inconsistent with the broad legislative pur- 
pose of § 1983 to provide remedies for 
constitutional wrongs. 

Justice Souter’s concurring opinion in 
Heck was joined by only three other jus- 
tices (Stevens, O’Connor, and Blackmun), 
so Souter’s reasoning did not prevail. In 
addition, in a footnote in the Heck major- 
ity opinion. Justice Scalia disagreed with 
Justice Souter’s reasoning, saying, among 
other things, that he could not imagine 
“real life examples” of the type Justice 
Souter was talking about. 5 12 U. S. at 490, 
footnote 10. Justice Scalia appears to have 
no problem with the “you're out of luck” 
approach. 

However, comments in two concur- 
ring opinions in a recent case show that 
Justice Souter’s ideas would probably now 
get five votes on the Court, and so are likely 
become the law. In Spencer v. Kemna , 118 
S.Ct. 978 (1998), the Supreme Court held 
that a federal habeas court did not have 
jurisdiction to rule on a former prisoner’s 
claim that his parole revocation was un- 
constitutional, because after release he was 
not still suffering any direct consequence 
of the revocation. Justice Souter again 
wrote a concurring opinion, stating that 


he agreed with this result because of his 
belief, stated in Heck , that a § 1983 claim 
was still available to the prisoner. 

This Souter concurrence was also 
joined by three other Justices : Breyer (who 
replaced Blackmun), O’Connor, and 
Ginsburg. Justice Ginsburg is a new re- 
cruit to this point of view, and she stated 
in a short additional concurrence of her 
own that “Teal life example[s],’ among 
them this case. . .” convinced her to change 
her mind on this issue. In other words, 
she understood that the “real life example” 
Justice Scalia said in Heck he could not 
even imagine had come to the Court within 
just a few years. 

Justice Stevens dissented for other rea- 
sons in Spencer v. Kemna , but in Heck he 
had already stated his agreement with the 
Souter analysis regarding released prison- 
ers. Thus there are currently on the 
Supreme Court five justices who have 
adopted the Souter reasoning: Souter, 
Stevens, O’Connor, Breyer, and Ginsburg. 
This provides a strong basis for a released 
prisoner to argue that a § 1983 claim re- 
garding a conviction, sentence, or prison 
hearing involving good time can go for- 
ward even though the prisoner has not 
obtained a judgment of invalidity from an 
appellate or habeas court. 

Carefully note that the Supreme Court 
has not yet stated exactly the circumstances 
under which this Heck exception might 
apply, or even directly held that it does 
apply to any case. The Souter principle is 
most likely to be applied in a case in which 
the prisoner acts quickly to try to get an 
appellate or habeas court to decide his case, 
but is released before the courts can rule. 
This was the situation in Spencer v. Kemna : 
Spencer started to seek relief from the state 
courts soon after his parole was revoked, 
and he filed his federal habeas petition with 
about six months remaining on his sen- 
tence. He was prevented from getting a 
habeas ruling because of court delays, dur- 
ing which he was released. The courts are 
likely to view less favorably a case in w hich 
a prisoner does not make quick efforts to 
seek appropriate appellate or habeas relief, 
waits to be released, and then files a § 1 983 
claim. But in any case in which a pris- 
oner has been released before being able 
to obtain a constitutional ruling on the 
validity of his or her detention, a § 1983 
remedy may well now be available. H 
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Jericho ’98 March and Rally 


B etween 5,000 and 7,000 people 
gathered in Washington, DC. 
on March 27, 1998 to protest the Big 
Lie: The U.S. has no political prisoners. 
And like Joshua at the legendary battle 
of Jericho, the marchers circled the cita- 
del of their foes — the White House — 
and blasted its walls with the clear trum- 
pet call of truth. 

A new generation of energized 
youth stood shoulder to shoulder with 
veteran members of The Struggle. Huge 
photos of Mumia Abu-Jamal, Leonard 
Peltier, Sundiata Acoli, the MOVE 9, 
the 15 Puerto Rican independistas, and 
many more were held high in the air so 
America could see the faces of its politi- 


cal prisoners. Scores of banners were 
proudly unfurled, with messages like: 
“Their Freedom is our Freedom: FREE 
ALL POLITICAL PRISONERS”. 

There were rallies in Malcom X and 
Lafayette Parks. Geronimo Ji Jaga, him- 
self imprisoned for 27 years on a 
COINTELPRO frameup, told the crowd: 
“This is a dream come true for many 
brothers and sisters who are behind those 
walls, who for years have struggled to 
try and get the message out to eveiyone 
that this country does in fact have politi- 
cal prisoners and prisoners of war.” 

Participants trekked to D.C. from 
Houston, Los Angeles, Baltimore, Milwau- 
kee, Chicago, Boston, Philadelphia, New 


York City, Kansas, Nebraska, Montreal, 
Minnesota, Orlando, Hawaii, South Caro- 
lina. . . virtually every comer of the U. S. The 
day ended with Michael Africa perform- 
ing his well-known rap, “Just because it’s 
legal don’t make it right.” 

The march was covered extensively 
by the revolutionary and radical press. The 
“liberal” alternative press virtually ig- 
nored it. And, of course, it was a total 
non-event to the corporate-owned main- 
stream media. But “just because it’s not 
on Nightline , that don’t mean it didn’t 
happen. ” ■ 

Sources: Revolutionary Worker, Works in 
Progress 
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Convict Mine Labor in the Information Age 


O ne hundred years ago the U.S. 
economy was in the heyday of 
its Industrial Age. Steel was king. Rail- 
roads, machine tools, heavy manu- 
facturing. All fueled by coal. 

Some of that coal was hacked out of 
the earth by companies in Tennessee, Ala- 
bama, and Georgia that utilized convict 
Mease labor” to extract the black gold. 
But coal wasn’t the only "black gold” from 
which profit was extracted. Southern sher- 
iffs were paid bounties by these companies 
to scour the countryside for "idle Negroes” 
to arrest under vagrancy laws. Once con- 
victed, this human "black gold” was 
converted to slave labor in the mines, pro- 
ducing coal for less than half the labor 
cost incurred by rival companies that 
employed "free labor”. 

A hundred years later the U.S. 
economy is in the throes of a booming 
"Information Age”. Marketing is king. 
Targeted direct mail, telemarketing, con- 
sumer preference profiles. All fueled by 
data. And just as convict labor was har- 
nessed a century ago to mine the lifeblood 
of industry, prisoners today are increas- 
ingly used in "data mining” operations. 

In 1993 and 1994 hundreds of thou- 
sands of "Shoppermail” surveys — detailed 
product preference questionnaires filled out 
by consumers and mailed to P.O. Boxes in 
Nebraska and New York on the promise 
of coupons and free samples — were 
shipped by Metromail Corporation to 
Texas prisons where convict "data miners” 
keyed the information into vast marketing 


by Dan Pens 

databases. Metromail paid die Texas De- 
partment of Criminal Justice (TDCJ) 
$150,000 to process the surveys which 
were commissioned by Seventeen maga- 
zine, L’Oreal, Six Flags Days Inns, R.J. 
Reynolds, and Time Life, among others. 

However, none of the more than 
140,000 prisoners in Texas — all of whom 
are required by the state to work — are 
paid for their labor. Cotton pickers in 
Louisiana’s Angola Prison earn 40 an 
hour. Texas prisoners grow cotton — and 
mine data — at less than "slave wages”. 
They are quite literally slaves of the state. 
And in 1994, one of these TDCJ slaves 
secreted a consumer survey questionnaire 
back to Ills cell and turned it to his own 
purpose. 

A Public Relations Nightmare 

Beverly Dennis, an Ohio factory 
worker, came home from work one day 
to find a 12-page handwritten letter with 
a Texas postmark in her mailbox. It was 
from a stranger who seemed to know all 
about her, from her birthday to the names 
of her favorite magazines, from the fact 
that she was divorced to the kind of soap 
she used in the shower. And he had wo- 
ven this personal information into a 
rambling, twisted sexual fantasy. 

"It can only be in letters at the mo- 
ment,” the TDCJ data miner wrote after 
describing graphic sexual acts he planned. 
"Maybe later, I can get over to see you.” 

It took months for an explanation to 
emerge, but eventually Ms. Dennis, with 


investigative help from a Cleveland tele- 
vision station, discovered that the letter 
writer was a convicted rapist and burglar 
serving a 7-year sentence in a Texas 
prison. What followed was a public rela- 
tions nightmare for Metromail, the TDCJ, 
and the data mining industry. In the me- 
dia frenzy that followed, the Texas 
Legislature quickly passed a law barring 
sex offenders from data entry work in 
prison. 

"We lost some damn good [computer] 
programmers — pedophiles,” bemoaned 
John Benestante, director of the state 
prison industries. "Some of our best com- 
puter operatives were sex offenders.” 

Metromail, which had $281 million 
in revenues in 1996, budgeted $1.5 mil- 
lion to fight a class action lawsuit that 
Ms. Dennis filed against the corporation 
and its subcontractors. The company, a 
leading member of the Direct Marketing 
Association, called the case "an aberra- 
tion” — and was quick to add that it no 
longer uses prison labor. 

But prisons in at least five other states 
report contracts to process information for 
private business. And 28 states employ 
prisoners to process public records like 
motor vehicle registrations and titles, 
criminal investigation records from po- 
lice and the state attorney general’s office, 
court records, election commission 
records, welfare applications — virtually 
any data computerized by the state. Fed- 
eral prisoners process data for the Internal 
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Revenue Service and other federal agen- 
cies. 

Increasingly, cash-strapped govern- 
ment agencies are selling packaged public 
information to private businesses or en- 
tering joint ventures to repackage the data 
to create information more attractive to 
the marketing titans of the Information 
Age. 

G.I.S. — Mining Data for Gold 

Fourteen states and the Federal Bu- 
reau of Prisons use prisoner labor to 
convert detailed maps and high resolution 
aerial photographs into Geographic Infor- 
mation Systems, or G.I.S. , databases. 
G.I.S. is on the cutting edge of informa- 
tion technology, a way to pinpoint 
individual households and correlate that 
information into a wealth of other infor- 
mation, including data culled from the 
kind of public records that prisoners rou- 
tinely convert into electronic form. 

Only a decade ago, when the Federal 
Bureau of Investigation sought unrestricted 
access to all national databases, including 
public records, Congress said no. 

‘"Now the commercial market has 
done it for them,” points out Harlan 
Onsrud, chairman of the University of 
Maine’s department of Spatial Informa- 
tion Science, who helped develop G.I.S. 
technolog}; Government agencies like the 
F.B.I. can now access the kind of data 
Congress denied them a decade ago. “They 
just have to pay like anybody else,” Onsrud 
says. 

G.I. S. technolog} is proving to be an 
astonishingly powerful and lucrative com- 


mercial data processing tool used to swal- 
low millions of gigabytes of information 
from public records and private sector data 
banks and spit out house-by-house infor- 
mation that can include eveiything from 
the tax assessment and make and model of 
the occupant’s car, to details of consumer 
preferences collected by the likes of 
Metromail. 

One place where G.I.S. data entry 
work is done is the Ferguson Unit prison 
near Midway, Texas. Supervisors proudly 
displayed to a NY Times reporter the 
modem-looking facility where 120 Texas 
prisoners (serving sentences averaging 32 
years in length) convert maps into 
“Gigabytes of Gold”. When the Times re- 
porter visited the Ferguson site in 1997, 
the unit was digitizing Van Zandt, Texas, 
county maps for $19,880, compared to a 
private sector bid of $60,000 

“If you don’t send this [type of work] 
here, the next stop is India.” said Marilyn 
Buck, the Fergusan Unit plant manager, 
referring to information sweat shops in 
Asia, Mexico and the Caribbean where 
much data entry is now done. 

The Privacy Issue 

According to 1994 and 1995 Harris 
polls, 4 out of 5 Americans are concerned 
about threats to their privacy posed by the 
Information Age. But Angela Pugh, a su- 
pervisor at the TDCJ Ferguson Unit 
prison’s G.I.S. unit, shrugged off the is- 
sue. 

“Is the government going to sacrifice 
the money that can be made for a little bit 
of privacy?” Ms. Pugh asked. 


But that “little bit of privacy” is be- 
coming the centerpiece of a battle being 
waged by Beveriy Dennis and millions of 
Americans like her who want stringent 
privacy laws and regulatory oversight of 
companies like Metromail. 

Chet Dalzell, a spokesman for the 
Direct Marketing Association, says the 
industry should regulate itself on privacy 
issues, and downplays public outrage over 
abuses. 

“This isn’t a war,” Dalzell said about 
data mining and privacy issues. “This is 
the marketplace just trying to be intelli- 
gent.” 

To Ms. Dennis, a woman in her 50’s 
who grew up in the coal country 7 of Ohio, 
Metromail’s prison data mining operation 
was like having her privacy strip mined 
by the dark side of the Information Age. 

"‘They are making millions of dollars 
off other people’s lives who don’t even 
know what they are doing,.. Ms. Dennis 
said. “They have turned my whole life up- 
side down.” | 

Sources: New York Times , 1996 Correc- 
tional Industries Association Directory, The 
Nation , et al. 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 

Bounds. 1998 Edition, 314 
pages, 13 page Table of Content with 
over 440 quick reference topics with 
favorable supporting federal case law. 
“The Manual for Lawyers and Post- 
Conviction Litigants for Prevailing 
on Ineffective Assistance of Counsel 
Claims, and Methods of Establishing 
"Cause’ for Procedural Default.” Top- 
ics: Preparing for Post-Conviction 
Relief; Ineffective Assistance of 
Counsel; Conflict of Interest; The 
Right to Counsel Procedural Default; 
Cause and Prejudice; Actual Inno- 
cence: Fundamental Miscarriage of 
Justice; Factual Innocence; Legal In- 
nocence; The “Ends of Justice”; Nov- 
elty Issues of Law; Intervening 
Change in Law; Retroactive Appli- 
cation of the Law; and much more! 

Regular price $69.95 plus $5.00 ship- 
ping and handling (inmate dis- 
counted price $49.95 plus $5.00 ship- 
ping and handling). Send check or 
money order to: Zone DT Publish- 
ing, P.O. Box 1462, Dept. PLN, 
Allen, Texas 75013-0024. 

TX residents please add 8.25% sales tax. 
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Cheaper to Exile Prisoners? 
by Dan Pens 


T he state of Connecticut closed 
its Northeast Correctional In- 
stitution (NCI) in July 1997 in a 
budget-cutting move. Just seven months 
later, state legislators called for the gover- 
nor to reopen NCI because of overcrowding 
in the state’s other prisons. 

But the administration of Gov. John 
G. Rowland claims that it would be more 
cost-effective to keep NCI closed and pay 
to have the prisoners shipped to out-of-state 
rent-a-prisons. 

The now-mothballed NCI prison was 
built in 1 990 at a cost of $ 1 7 . 5 million and 
can accommodate 350 prisoners — the 
exact number Rowland wants to ship out 
of state. 

Marc Ryan, a Rowland budget adviser, 
said it would cost $9 million a year to op- 
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erate NCI, and estimates the cost of exil- 
ing the prisoners at a mere $7 million a 
year ($54.70/prisoner/day). 

However, whether or not NCI houses 
prisoners, the state will still be saddled with 
$940,000 a year in interest payments on a 
mortgage that will not be paid off until 
2001. In accounting parlance, that’s re- 
ferred to as a “stranded cost”. If Rowland 
has his way and exiles Connecticut pris- 
oners, there will be an additional “stranded 
human cost” to the prisoners and their fami- 
lies, one that cannot be measured in dollars. 

But the Governor may think, and 
rightly so, that such cruelty 7 can be mea- 
sured in votes. In political parlance, that’s 
referred to as “Getting Tough”. H 

Source: Associated Press 
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Prisons Promoting Tourism 


A s states spend an increasing 
imount of their budgets to ex- 
pand their prison systems they 
increasingly seek ways to replenish im- 
poverished state coffers. One major 
source of revenue is tourism, and some 
states are well-known for their tourist 
attractions — such as Disneyworld and 
Epcot Center in Orlando, Florida; the 
Grand Old Opry in Nashville, Tennes- 
see; and the federal prison complex at 
Leavenworth, Kansas. Leavenworth? 
Yes, Leavenworth. 

Once a symbol of shame hidden 
from outside observers, prisons are now 
being used as tourist draws. While some 
towns and cities promote local crafts or 
their cultural backgrounds, others em- 
phasize their detention facilities. For 
almost two years a cartoon convict be- 
decked in black-and-white stripes has 
appeared on billboards and in magazine 
ads with the tag line, "How about doin’ 
some "time’ in Leavenworth?” Another 
marketing slogan proclaims, ""You don’t 
have to be indicted to be invited.” 

Apparently the ads are working; 
calls to the Leavenworth-Lansing Con- 
vention and Visitor’s Bureau’s 
800-number increased by over 65% from 


by Alex Friedmann 
1995 to 1996, the year the bureau intro- 
duced the “doin’ time” ad campaign. 
According to Connie Hachenberg, direc- 
tor of the visitor’s bureau, exploiting the 
widely recognized prison was an obvi- 
ous choice and she hopes to expand on 
the idea. “I’d love to see a restaurant, a 
Jailhouse Cafe, open up. Think of all the 
things they could do in that. Tin cups 
and tin trays and all that.” 

Other jurisdictions have also capi- 
talized on prisons as a source of tourist 
capital. A prison museum located at the 
Colorado Territorial Corr. Facility in 
Canon City charges visitors an admit- 
tance fee. Prison memorabilia from 
by-gone eras are displayed and the mu- 
seum sells arts and crafts produced by 
prisoners — though the corrections de- 
partment keeps 45% of the income from 
the sale of convict-made goods. The mu- 
seum reportedly receives almost 50,000 
visitors a year, at $5,00 per adult and 
$2.00 per child. 

Some prisons have become im- 
promptu tourist attractions as a result of 
their notoriety, including the federal 
super-max facility in Florence, Colorado, 
which draws curious on-lookers on a 
regular basis. And for years there has 


been talk of turning the infamous island 
prison of Alcatraz into a tourist center. 
The public has a fascination with pris- 
ons that, ironically, is only exceeded by 
their abhorrence of prisoners and con- 
demnation of crime. 

But although prisons are being pro- 
moted as a source of tourist dollars they 
still remain off-limits; there are no public 
tours of the U S. Penitentiary, U S. Disci- 
plinary Barracks, Lansing Correctional 
Facility or U S. Marshal’s detention cen- 
ter located in Leavenworth. Connie 
Hachenberg admits that the visitor’s bu- 
reau doesn’t offer tours or other 
prison-related activities but defends using 
a prison theme to attract tourists. And she 
does her part to emphasize the prison con- 
nection, greeting visitors in a striped 
convict outfit and taking their pictures in 
front of a prison backdrop. Can prison 
theme parks be far behind? Convict World? 
Six Flags Over Attica? ■ 

Source: Kansas City Star , reader mail 


Jailers Charged in Bribery, Kickback Schemes 


A senior administrator in the Los 

ZlAngeies County Sheriff’s De- 
partment and an independent 
contractor face felony bribery charges 
involving padded contracts for millions 
of dollars in jail food. And, in Texas, 
a McLennan County grand jury in- 
dicted a county sheriff’s Sgt. on 
misdemeanor charges stemming from 
“unethical [food procurement] prac- 
tices and procedures due primarily to 
a lack of written policies.” 

Frederick Gaio, second in command 
of the L.A. Sheriff’s $20 million food 
operation, and food contractor Rick 
Hodgin were arraigned in L.A. Superior 
Court on accusations that they partici- 
pated in a pattern of corruption spanning 
at least two years. Prosecutors say that 
Hodgin paid Gaio bribes totaling more 
than $20,000 beginning in 1995 while 
working for a Florida-based company 
called Joy Food Service, which at the 


time was the beneficiary of millions of 
dollars in food contracts from the L.A. 
County Jail. When Hodgin later became 
sales director for California-based Har- 
vest Farms, that firm suddenly captured 
much of the lucrative jail food business. 

On a somewhat smaller scale, Sgt. 
Martha Warren Normen, a 17-year vet- 
eran and former supervisor of the 
McLennan County Jail kitchen, was ac- 
cused of improperly accepting 
unspecified ""gifts” from a vendor who 
sells food to the county jail. 

L.A. County officials said that de- 
spite indications of earlier problems, 
Gaio’s alleged wrongdoing went unde- 
tected because of serious lapses in 
management and oversight of food op- 
erations in the nation s largest jail 
system. ■ 

Sources: LA Times , Dallas Morning 
News 
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WI Predator-Law Poster Boy Gets Released 


O n Halloween, 1973, nine- 
year-old Lisa French disap- 
peared while trick-or-treating in Fond 
du Lac, Wisconsin. Gerald Turner, a 
neighbor and friend of the French fam- 
ily, was ultimately convicted of 
abducting, raping and murdering the 
girl. Dubbed the Halloween Killer, 
Turner languished in the maxi- 
mum-security Waupun prison until 
1992, when he reached his mandatory 
release date. 

Predictably, the news of Turner’s 
release from prison sparked an uproar 
across the state. Right-wing politicians 
rode the wave of public outrage for all it 
was worth, decrying Wisconsin’s laws 
as soft on violent criminals and promis- 
ing to enact tough-on-crime measures to 
rectify the problem. 

The state legislature ended up en- 
acting a sexual predator law, similar to 
those in other states, imposing indefi- 
nite confinement on offenders deemed 


After being confined since 1994 
awaiting trial under the new law, 
Turner’s day in court arrived in January. 
Everyone in the state seemed to assume 
it was a foregone conclusion that the 
Halloween Killer would be judged a 
predator and imprisoned for the remain- 
der of his life. 

The jury, however, didn’t see it that 
way. Jurors returned a verdict declaring 
that Gerald Turner is not a sexually dan- 
gerous person. The DOC then had to 
release Turner on parole, with strict con- 
ditions. 

The verdict proved a major embar- 
rassment for the tough-on-crime 
politicians who promoted the predator 
law as a way to keep the Halloween Killer 
behind bars. Governor Tommy Thomp- 
son has tried to deflect criticism by 
arguing that the Turner verdict shows 
Wisconsin needs a law requiring prison- 
ers to serve 100% of their sentences. 


Ironically, it was another jury, not 
any leniency in Wisconsin’s criminal 
laws, that made Gerald Turner eligible 
for mandatory release in the first place. 
Prosecutors charged Turner with 
first-degree murder, which carries a 
mandatory life sentence with no manda- 
tory release. But the jury in Turner’s 
1975 trial chose to convict him of 
second-degree murder instead. 

10 1 sex offenders have been confined 
under Wisconsin’s sex predator law, and 
62 more are awaiting civil commitment 
trials. People held under the law are now 
confined at the Wisconsin Resource Cen- 
ter, a mental-health institution in 
Oshkosh. The state building commission 
recently approved $30 million to build a 
300-bed institution in Mauston to house 
predator-law prisoners. | 

Sources: Milwaukee Journal Sentinel, 
Capital Times (Madison, Wis.) 


sexually dangerous. Local media rou- 
tinely referred to the legislation as the 
"Turner Law.” 



WI Guard Settles Discrimination Suit for $105,000 


A black prison guard who filed a 
liscrimination suit against the 
Wisconsin Department of Corrections 
agreed to a $105,000 settlement in De- 
cember, 1997, shortly after a U.S. district 
court judge ruled the case would go to 
trial. An unusual term of the settlement 
allowed Sgt. William Rogers to face DOC 
officials in a courtroom and speak his 
mind. 

Rogers alleged in the suit that white 
co-workers ridiculed and demeaned him 
and other black guards while he worked 
at Columbia Correctional Center from 
1990-93. Rogers addressed WI DOC 
Secretary Michael Sullivan and Colum- 
bia warden Jeffrey Endicott in open 
court. 

'There is inmate abuse, abuse of fe- 
male and minority officers,” Rogers told 
Sullivan and Endicott. “You don’t have 
to go to Texas to find that. We have it in 
Wisconsin. It goes on even day, and you 
know it,” he said. 

Rogers, who was reassigned to the 
Oak Hill Correctional Institution in 
1994, says that employees refer to the 
DOC as the “Department of Corruption” 
because of the discrimination, nepotism, 
and favoritism that is allowed to con- 
tinue. 


After the unusual court hearing, 
Endicott told reporters that had Rogers 
come to him with his complaints, he 
would have taken “prompt and decisive 
action to stop such behavior.” 

But Endicott ’s initial investigation 
of Rogers’ discrimination complaint filed 
with the Equal Employment Opportunity 
Commission resulted in no disciplinary 
actions against alleged perpetrators. 

According to a Wisconsin prisoner 
and PLN subscriber who sent us this 
story, blacks comprise 4 percent of 
Wisconsin’s state population, but 40 per- 
cent of WI prisoners are black. An 
overwhelming majority of Wisconsin 
guards, he says, are “good old boy” 
whites. 

“For example,” he said in a letter to 
PLN, “at the sprawling prison complex 
in Oshkosh, the 1,790 prisoners are 
watched by a staff of hundreds, which 
includes one black (female) guard and 
one black social worker. At the vener- 
able prison down the road in Waupun, 
the 1,300 prisoners (50 percent black) 
are 'related to’ by a total of zero black 
staff.” ■ 

Sources: Milwaukee Journal-Sentinel, 

Reader Mail 
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News in Brief 


Brazil: On May 28, 1998, 22 
prisoners were killed by other prison- 
ers at the Barretto Campelo prison. 
Designed to hold 400 prisoners, the 
prison held 1,200 at the time of the 
incident. Police claim the killings 
occured as a group of prisoners sought 
to avenge the death of a popular 
guard. A third of the prison was de- 
stroyed in fighting before police 
retook the prison. 

CA: In March, 1998, the CDC an- 
nounced it would purchase three 43 
foot long, armor plated, 38 passenger 
prisoner transport buses for $450,000 
each. The buses are made by Motor 
Coach Industries, a North Dakota 
company specializing in prison trans- 
port buses. By comparison, regional 
transit buses that run on natural gas 
cost $280,000. 

CA: On April 2, 1998, Tammy 
Heptner escaped from the Merced 
county jail by slipping away from 
other prisoners, blending in with jail 
visitors and walking away unnoticed. 
Heptner had been arrested for failing 
to appear on drug charges. 

CA: On March 10, 1998, 180 im- 
migration detainees at a privately 
operated INS prison in EL Centro ri- 
oted for 12 hours to protest night 
searches at the facility and lengthy de- 
lays in immigration proceedings and 
appeals. Three unidentified guards 
who had attempted to conduct a night- 
time search were injured by the 
detainees and two barracks suffered 
extensive damage. 

CA: On May 31, 1998, fourteen 
prisoners at CSP-Solano in Vacaville 
were injured, one seriously, in four 
separate fights at the prison. Sixty 
prisoners participated in the fights. 
No reason was given for the fighting. 

CA: On May 5, 1998, the Los An- 
geles county jails settled a lawsuit 
with convicted child molester John 
Eric Chambers for $150,000. 
Chamber’s lawsuit claimed jail guards 
conspired to have him attacked by 
other jail prisoners and then ignored 
his cries for help as he was beaten by 
a dozen prisoners. 

CT: On April 12, 1998, DOC 
guard Gregory Frederick was rein- 


stated to his former job at the Manson 
Youth Center in Cheshire, with back 
pay, by the state Board of Mediation 
and Arbitration. Frederick had been 
fired by the DOC after he was con- 
victed of calling state senator Alvin 
Penn and leaving a voice mail mes- 
sage calling the senator a “nigger” 
and other vulgar names. Convicted of 
second degree harassment, Frederick 
received “accelerated rehabilitation” 
allowing expungement of the convic- 
tion after completing probation. Penn 
denounced the probation and arbitra- 
tion decisions. “What is the message 
in terms of tolerance and compassion? 
Call someone a 'nigger’ and get your 
job back?”. Penn asked. Frederick had 
placed the call in question while on 
duty at the prison. 

GA: On April 30, 1998, Stacey 
Mann and Jesse Hamilton, members 
of the Georgia DOC’s riot squad, re- 
signed in lieu of being fired for 
exposing their buttocks and belly to 
Freaknik partygoers. 200 DOC riot 
guards were on hand in Atlanta in the 
event of disturbances during Freaknik, 
a spring break party by students. A 
DOC supervisor saw them expose 
themselves and reported the incident. 
Four other unnamed guards were re- 
moved from the tactical squad and 
suspended for two weeks without pay 
because “they changed their stories a 
time or two,” according to DOC com- 
missioner Wayne Garner. 

IA: On April 10, 1998, members 
of the American Federation of State, 
County and Municipal Employees, 
Local 2989, the largest union repre- 
senting state workers, picketed outside 
the Iowa State Penitentiary to protest 
DOC policies allowing private busi- 
nesses to employ prisoners. 

IN: On May 9, 1998, four pris- 
oners at the Indiana State Prison in 
Michigan City were stabbed in a fight 
between forty prisoners in cellhouse 
D. Several guards suffered minor in- 
juries during the fight. No reason was 
given for the fight. 

KY: State prisoners are helping 
build the Fulton County jail. Archi- 
tect Jim Woodrum claims the county 
is paying $775,000 and getting a $1.5 


million jail. Prisoners are pouring 
concrete, doing masonry work, wir- 
ing, plumbing and carpentry. The 
minimum security prisoners are esti- 
mated to have done 90% of the work 
building the jail. 

MI: On April 15, 1998, a federal 
jury awarded $12.9 million to the fam- 
ily of Edward Swans, who died in the 
Lansing city jail after a struggle with 
guards. 

MS: In May, 1998, Stanley 
Russell, the DOC’s former top doctor 
was charged with the felony of giving 
$60 and $40 to two different prisoner 
patients. No details on the circum- 
stances were provided. 

NY: In June, 1998, Roy Thomas, 
a guard at the federal Metropolitan 
Corrections Center in Manhattan, was 
charged in federal court with bribery 
and conspiring with an unnamed 
jailed drug dealer to steal 100 kilos 
of cocaine from a rival drug dealer and 
then selling the drugs himself. Pros- 
ecutors claim Thomas took $1,500 in 
cash from the jailed drug dealer in ex- 
change for smuggling unspecified 
contraband into the jail. 

NY: On June 6, 1998, former 
Riker’s Island jail guard Darrel Har- 
ris was convicted and sentenced to 
death for killing three people in a so- 
cial club robbery. Harris is the first 
person convicted under New York’s 
new death penalty law (which PLN 
predicts will be found unconstitu- 
tional because defendants can avoid 
the death penalty if they plead guilty). 
Harris had received awards for brav- 
ery while employed as a jail guard. 

OR: In May, 1998, the Spring- 
field City police department settled a 
lawsuit for $2 million with Eric Proc- 
tor and Christopher Boots who spent 
8 years in prison for a murder they 
didn’t commit 

TX: On January 15, 1998, former 
Nolan county sheriff Jimmy Buckley 
pleaded guilty in federal court to em- 
bezzling $20,000 in money paid to the 
county to house federal prisoners in 
its jail. 

TX: Steven Jay Russell has been 
reported in News in Brief more than 
anyone else. This is his third mention 
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on his third successful escape. On 
January 16, 1998, Russell was given 
a special medical parole by the Texas 
Board of Pardons and Paroles based 
on forged medical documents claim- 
ing he was dying of AIDS. Russell 
was paroled to a South Texas nursing 
home where he was given a two week 
pass to receive AIDS treatment in 
Houston. Russell then called the nurs- 
ing home, posing as a doctor, and told 
them he had died in treatment. 
Russell was arrested in Florida on 
April 9, 1998, after Texas police 
learned he was alive and visiting an 
ex lover in the Dallas jail posing as a 
lawyer and seeking bank loans pos- 
ing as a millionaire. 

UT: On May 29, 1998, misde- 
meanor battery charges were filed 
against DOC probation officer Wayne 
Ashton. Ashton is accused of smash- 
ing a bar patron’s face into a bar and 
pool table repeatedly. Ashton contin- 
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ues his DOC employment. If convicted 
he faces six months in jail. 

VA: In May, 1998, the Virginia 
DOC announced it would house 300 
medium security prisoners from Dela- 
ware for one year at a daily rate of $60 
per day per prisoner. Due to overesti- 
mating its own prison growth and a 
prison building program, the Virginia 
DOC now has 3,600 empty prison beds 
it is seeking to rent until 2001, when 
its own population will catch up. 

WA: In late March, 1998, Rich- 
ard Harrison was charged with two 
felony counts of assault for going to 
the King County jail in Seattle on 
March 18, 1998, where he punched a 
man standing in the jail entrance, 
grabbed a woman and dragged her to 
the security counter, assaulted a fe- 
male guard and demanded her gun, 
went up a stairwell and assaulted a 
guard there. Harrison was eventually 
subdued. Harrison had been released 
from state prison earlier that day on a 
robbery charge. 

WA: On May 6, 1998, Special Of- 
fender Center guard Bernard Smith 
was arrested by Pierce County police 
for shooting an army officer in the foot 
and stomach in a “road rage” incident. 
Smith was shot in the arm by the vic- 
tim during the confrontation. 

WA: On October 16, 1997, Kevin 
Keo, a supervisor at the Indian Ridge 
Youth Camp in Arlington was charged 
in Snohomish county superior court 
with two counts of second degree 
sexual misconduct with a minor and 
one count of attempted third degree 
child molestation. Prosecutors claim 
Keo fondled, groped, made sexually 
suggestive comments and had sex with 
many of the children in his care at the 
juvenile prison. 

WI: On May 6, 1998, several hun- 
dred guards held a rally at the state 
capitol in Madison to protest new 
DOC rules requiring guards to report 
any contact with police to their supe- 
riors. With no sense of irony, or 
shame, one guard's sign read: “Kan- 
garoo Court: Land of the DOC.” Fox 
_ Lake prison sergeant Chad Froh told 
reporters that a major complaint by 
guards was that when they infract pris- 
oners, “Supervisors sometimes throw 
the tickets out.” Froh claimed that this 
undermined guard’s authority. ^ 


Mailbox Rule 
Applied to Habeas 
Petitions 

T he court of appeals for the Third 
circuit extended the mailbox 
rule to habeas corpus petitions, holding 
that habeas petitions are considered filed 
when given to prison officials for mail- 
ing. Donald Burns, a New Jersey state 
prisoner, gave his federal habeas peti- 
tions to prison officials to mail on April 
22, 1997, one day before the one year 
statute of limitations applicable to such 
petitions under 28 U.S.C. § 2244(d)(1) 
would have barred it. Burns’ petition 
arrived in the district court on April 28, 
1997, and was filed on May 5, 1997. The 
district court dismissed the petition as 
untimely. The court of appeals reversed 
and remanded. 

28 U.S.C. § 2244(d) went into effect 
on April 24, 1996. It gave prisoners one 
year after a judgment becomes final in 
which to seek federal habeas relief. [PLN, 
Aug. 1996]. The court held that applying 
§ 2244 to petitioners whose state court pro- 
ceedings concluded before April 24, 1996, 
would be impermissibly retroactive. “Ac- 
cordingly, we hold that habeas petitions 
filed on or before April 23, 1997, may not 
be dismissed for failure to comply with § 
224(d)(l)’s time limit.” This applies to fed- 
eral prisoners as well. 

Under Houston u Lack , 487 US, 266, 
108 S.Ct. 2379 (1988) pleadings are 
deemed to be filed with the court when a 
prisoner gives them to prison officials to 
mail The court noted that Houston has 
been extended to numerous pleadings and 
actions by prisoners. 

“...we hold that a pro se prisoner’s 
habeas petition is deemed filed at the mo- 
ment he delivers it to prison officials for 
mailing to the district court. And because 
we see no reason why federal prisoners 
should not benefit from such a rule, and 
for tlie purposes of clarity and uniformity, 
we extend this holding to the filing of 
motions under § 2255. Finally, because we 
conclude that Houston v. Lack applies and 
that Bums’ petition was timely filed un- 
der § 2244(d)(1), we summarily reverse 
and remand for the district court to con- 
sider the petition.” See: Burns v. Morton , 
134 F.3d 109 (3rd Cir. 1998). ■ 
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WA DOC Investigators Can’t Detain Visitors; Drugs Suppressed 


A state appeals court in Wash- 
ington held that prison inves- 
tigators lack the authority to detain 
and question visitors, therefore any 
drugs found after a search had to be 
suppressed. William Dane, a Wash- 
ington state prisoner at the Clallam 
Bay Correction Center (CBCC) was 
being investigated for drug smuggling 
activities by CBCC investigators Lori 
Hansson and James Reno after they 
received an anonymous note. Eliza- 
beth Dane went to CBCC for an 
Extended Family Visit with her hus- 
band. Upon arriving at the prison 
Elizabeth Dane (Dane) was told that 
Hansson wanted to speak with her pri- 
vately. Dane agreed and entered a 
secure area of the prison where Reno 
advised her of her Miranda rights. 
Dane waived her rights. Reno told her 
that she was suspected of smuggling 
drugs into the prison. 

Reno had previously arranged for 
members of the Clallam County Drug 
Task Force to be present at CBCC 
when Dane arrived to visit. Dane 
asked police for immunity, which they 
said they could not provide. When she 
attempted to leave, she was arrested. 
Dane eventually removed ten balloons 
of marijuana and a balloon of heroin 
from her vagina and gave police a 
taped statement admitting to the 
crime. The trial court denied Dane’s 
motion to suppress the evidence con- 


cluding that Hansson had reasonable 
suspicion that Dane was carrying con- 
traband into the prison based on the 
anonymous note, her husband’s asso- 
ciation with drug addicts in the prison 
and her nervous demeanor. A jury 
convicted Dane of two counts of pos- 
session of a controlled substance with 
intent to deliver. The court of appeals 
reversed and remanded. 

The court began by noting that 
prison investigators in Washington 
cannot arrest or detain visitors. 
"Prison investigators are peace offic- 
ers only ‘while acting in the 
supervision and transportation of pris- 
oners, and in the apprehension of 
prisoners who have escaped.’” 

The court held Hansson and Reno 
violated the visitor search procedures 
set forth in WAC 275-80-905, et seq. 
The investigators had no authority to 
detain Dane. They never asked if they 
could search her, if they had she could 
have refused and she would have been 
expelled from the prison, not sub- 
jected to prolonged questioning. 
Despite having several days advance 
notice of Dane’s visit, no effort was 
made to obtain a search warrant or 
request civilian police to conduct the 
search. The court held prison officials 
had reasonable suspicion to detain and 
question Dane, but that should have 
been done by police officers, not 
prison officials. 


The court relied heavily on State 
v. Garcia , 116 NM 87, 860 P.2d 217 
(Ct. App. 1993) [PLN, July, 1994] 
where drugs were ordered suppressed 
because the prison visitor had not been 
given the option of refusing the search 
and leaving the prison. "We find 
Garcia persuasive and hold that Mrs. 
Dane’s confession and the subsequent 
seizure of contraband resulted from an 
unauthorized detention by the prison 
officials. The motion to suppress 
should have been granted.” The court 
assumed its holding would preclude 
further prosecution of Dane. See: 
State v. Dane , 89 Wn.App. 226, 948 
P.2d 1326 (DIV. II, 1997). For further 
discussion of this topic see "The 
Rights of Visiting and Visitors.” Mar, 
1994, PLN. Copies are available for 

$5.00.H 


In Fact 

Prisoners from 29 Ohio prisons put 
in 1.9 million hours on "commu- 
nity service” (i.e slave labor) 
projects in 1996. Prison officials 
estimate that if the prisoners had 
been paid minimum wage, it 
would have cost $10 million. 


PLN On the Air 

E very week PLN editor 
Paul Wright delivers 
prison news and commentary on 
radio station KPFA, 94.1 FM in 
San Francisco, CA. Titled This 
Week Behind Bars the show airs 
every Wednesday at 5 :20 PM as 
part of the Flashpoints program. 

If your local radio stations 
aren’t carrying any prison news 
or commentary ask them to carry 
Flashpoints. Straight out of the 
gulag. Radio stations interested in 
carrying the show should contact 
Flashpoints producer and host 
Dennis Bernstein at: (510) 
848-6767. 


Oregon Guard Pleads Guilty to Perjury 


A former Oregon prison corpo- 
ral pleaded guilty to one count 
of perjury on April 17, 1998, after pros- 
ecutors offered to downgrade the felony 
perjury charge to a misdemeanor. The 
guard, Cpl. Ronald Robertson, 32, was 
sentenced to two days in jail and 36 
months probation. 

Robertson was fired by the Oregon 
DOC in February after an indictment 
named him and four other guards at the 
Oregon State Penitentiary’s Intensive 
Management Unit (IMU), alleging a 
pattern of brutalizing prisoners and ly- 
ing to cover it up. In addition to the five 
indicted guards, four others were fired 
or quit as a result of a joint investigation 


by the Oregon State Police and Depart- 
ment of Corrections. 

The investigation began in 1997 
when another guard, Christine Cilley, 
alerted officials that she had witnessed 
illegal force being used on IMU prison- 
ers. According to state police sources, the 
investigation was launched after Cilley 
passed a lie-detector test. Cilley later re- 
signed her prison job. 

Aside from Robinson," twer other 
guards pleaded guilty and a third was con- 
victed on charges ranging from official 
misconduct to perjury. Charges against 
one other guard are still pending. | 

Source: The Oregonian 
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Risk of Serious Harm States Claim 


A federal district court in New 
York held that jail officials can 
be held liable for exposing jail detain- 
ees to a significant risk of serious harm, 
whether or not any injury actually oc- 
curs. The court also held that jail 
conditions intended to be punitive are 
also unconstitutional. Richard Heisler 
was a pretrial detainee in the Rockland 
County Correctional Center (RCCC) in 
New York. Heisler had been charged 
with sexually assaulting a minor in 
Bergen county and was transferred to 
RCCC to avoid harm from other prison- 
ers. Six days after arriving at RCCC 
Heisler was attacked by another prisoner 
and suffered contusions and swelling. 
Heisler filed suit claiming jail officials 
knew he was in danger of being attacked 
and did nothing to protect him and that 
he was denied access to showers, recre- 
ation, the law library and a phone while 
in protective custody (PC). 


On the defendants’ motion for sum- 
mary judgment the court dismissed some 
claims and scheduled the remainder for 
trial. The court held that Heisler had pre- 
sented enough evidence to indicate that 
the defendants were deliberately indif- 
ferent to his safety. The court rejected the 
defendants’ argument that liability at- 
taches only when serious injury results 
from the failure to protect prisoners. 

“In sum, prison officials have a con- 
stitutional duty to act reasonably to 
ensure a safe environment for a prisoner 
when they are aware that there is a sig- 
nificant risk of serious injury to that 
prisoner. The failure to do so violates that 
prisoner’s rights, whether or not an at- 
tack actually occurs, and if it does occur, 
whether or not the injuries suffered in 
the attack are serious. In assessing 
whether the risk of an inmate’s violence 
against other inmates is ‘sufficiently se- 
rious,...’ to trigger constitutional 


protection, the focus of inquiry must be, 
not the extent of the physical injuries 
sustained in an attack, but rather the ex- 
istence of a ‘substantial risk of serious 
harm.” 

The court held the defendants were 
not entitled to qualified immunity from 
money damages for failing to protect 
Heisler. The court held that 42 U.S.C. § 
1997e(e), of the Prison Litigation Reform 
Act, which prohibits damage awards 
based solely on mental and emotional 
distress, does not apply retroactively to 
cases filed before the haws April 26, 
1996, enactment. 

The court held that Heisler stated a 
claim that his conditions of confinement 
were unconstitutional. The court held 
that the county could be held liable for 
any constitutional violations proven at 
trail. The court appointed counsel to rep- 
resent Heisler. See: Heisler v. Kralik , 981 
F. Supp. 830 (SD NY 1997). ■ 


Disciplinary Hearing Violations Enjoined 


A federal district court entered 
iian injunction in a class action 
suit which challenged the systematic 
denial of due process in prison disciplin- 
ary hearings. Prisoners at the Statevile 
Correctional Center in Illinois filed a 
class action suit claiming they were de- 
nied due process under a prison policy 
that prohibited prisoners from calling 
witnesses at disciplinary hearings. In- 
stead, prisoners seeking to present 
testimony could do so “only via the pre- 
sentation of their statements as filtered 
through ex parse interviews by an un- 
sworn hearing investigator.” 

The court held that prospective in- 
junctive and declaratory relief was 
actionable under 42 U.S.C. § 1983. See: 
Edwards v. Balisok , 117 S.Ct. 1584 
(1997). [PLN, July, 1997] 

Illinois prisoners have a liberty in- 
terest in their good time credits. Due 
process requires procedural protections 
before prisoners can be deprived of a 
protected liberty interest in earned good 
time credits. See: Wolff v. McDonnell , 
418 U.S. 539, 94 S.Ct 2963 (1974). 
Therefore, the procedures used by prison 
disciplinary committees to revoke pris- 
oners good time credits “must at a 
minimum comport with the require- 


ments of due process”. Wolff held that 
prisoners have a right to call witnesses 
and present evidence at disciplinary hear- 
ings when doing so will not jeopardize 
prison safety. In Ponte v. Real , 471 U.S. 
491, 498, 105 S.Ct. 2192, 2196 (1985) 
and Forbes v. Trigg , 976 F.2d 308, 317 
(7th Cir. 1992) the courts held that “The 
constitution requires that a determination 
be made on a case by case basis that re- 
quested witnesses pose institutional 
problems.” Hayes v. Walker , 555 F.2d 
625, 629 (7th Cir. 1977) held that the 
automatic exclusion of the right to call 
witnesses is unconstitutional. 

The court noted that the prison dis- 
ciplinary hearing committee almost 
always denied, without explanation, 
prisoner’s request for in person witness 
testimony and delegated the responsibil- 
ity of interviewing requested witnesses 
to unsworn prison investigators with no 
attempt to determine whether a witness’s 
testimony would endanger prison secu- 
rity. “In sum, the procedure used by the 
adjustment committee to revoke an 
inmate’s good time credits fails to sat- 
isfy even the minimum requirements of 
procedural due process. That procedure 
thus violates the inmate class’s Four- 
teenth Amendment right to call 


witnesses, as qualified as that right may 
be under controlling law.” 

“Because there are no genuine is- 
sues of material fact, both the inmate 
class and Whitlock are entitled to a judg- 
ment as a matter of law. Their Rule 56 
motions are granted, while defendants’ 
motion is denied.... Finally, this court 
declares that the adjustment committee’s 
policy violates the due process clause and 
enjoins the future application of that 
policy.” See: Whitlock v. Johnson , 982 
F. Supp. 615 (ND IL 1997). ■ 


Send Us Your News 


The editors of PLN rely on you to 
send us the news. We can't report 
something if we don't know about it. 
Send PM your prison-related: new s- 
paper clippings (include the name and 
date of the paper), unpublished court 
rulings. DOC memos, academic stud- 
ies. copies of state legislation, etc. 

Address the news items to PBN's 
editors, addresses listed on page two. 
Do not send monetary donations to 
PLN”s editors. All donations should 
be addressed separately to PLlfs Se- 
attle office. 
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Probable Cause Required for Visitor Body Cavity Search 


federal district court in Utah 
eld that prison officials must 
have probable cause and a valid search 
warrant before subjecting a prison visi- 
tor to a body cavity search. Stana 
Laughter is married to a Utah state pris- 
oner. Laughter visited her husband in 
prison on a regular basis, often accom- 
panied by her two year old son Tyler. 
During this period she was questioned 
and had her car searched by prison offi- 
cials but no illegal substances were 
found. On one occasion syringes were 
found in her car and Laughter’s visiting 
privileges were immediately suspended. 

Prison employees then sought a 
search warrant to conduct a strip search 
of Laughter and her son the next time 
they visited the prison. In their affidavit 
supporting the request, the employees 
said the object of their search was mari- 
juana and LSD. The claimed basis for 
the warrant was information from moni- 
tored phone calls and an undisclosed 
confidential informant that a prisoner 
named Terry Purdue was selling LSD. 
A state judge issued a warrant authoriz- 
ing the search of Laughter and Tyler, 
including a search of all body cavities. 
Laughter was then told by prison offi- 
cials that her visiting privileges were 
reinstated. 

The next day Laughter went to visit 
her husband. She was six months preg- 
nant and Tyler was two and a half years 
old. Laughter consented to a visual and 
canine search of her car and a search of 
her purse. No contraband was found. 
Upon entering the prison Laughter was 
informed of the search warrant and told 
to accompany a guard to a local hospital 
where the search would be conducted. 
Laughter was told she was not under ar- 
rest. Laughter was subjected to a full strip 
search by a doctor in the presence of a 
female guard. The doctor also examined 
Laughter’s vagina with a speculum and 
her rectum using his fingers. Laughter 
complained that the search was painful 
and uncomfortable. Tyler was subjected 
to a visual search of his genital and rec- 
tal area. No contraband was found but 
Laughter ’s visits with her husband were 
suspended for a year following the 
search. Laughter filed suit claiming the 
search violated her Fourth amendment 
rights and those of her son. The district 
court agreed and granted summary judg- 
ment in her favor. 

The court held that the prison offi- 
cial defendants were not entitled to 


qualified immunity from money damages 
because “the law was clearly established 
that before a valid search warrant can be 
issued, the judicial officer issuing the 
warrant must be supplied with sufficient 
information to support an independent 
judgment that ‘probable cause’ exists for 
the issuance of the warrant.” 

The court held that as a matter of law 
the prison investigator’s affidavit did not 
provide probable cause for the warrant. 
“Nothing in the affidavit connected plain- 
tiff or her husband to the alleged activity 
of inmate Purdue. The conclusory state- 
ment that further information led 
defendants to believe that plaintiff was 
going to pass a controlled substance dur- 
ing a visit to her husband is completely 
devoid of any facts to support this con- 
clusion.” 

The court observed that in addition 
to the many deficiencies it listed, “the af- 
fidavit contained no allegation whatsoever 
concerning plaintiff’s son. In short, no 
reasonably competent officer could have 
believed that the affidavit established 
probable cause for a body cavity search of 
plaintiff and her child. . . . Accordingly, de- 
fendants are not entitled to qualified 
immunity.” 

The court rejected the defendants’ ar- 
gument that the search was lawful, even 
if they lacked probable cause, because 
Laughter and her son were prison visi- 
tors. Numerous circuit court rulings have 
held that the warrantless searches of 
prison visitors are justified if prison offi- 
cials have “reasonable suspicion” that 
smuggling of contraband is occurring. 
See: Romo v. Champion , 46 F 3d 1013 
(10th Cir. 1995). “To justify a strip search 
under the ‘reasonable suspicion’ standard, 
prison authorities must point to specific, 
objective facts and rational inferences that 
they are entitled to draw from those facts 
in light of their experience... In addition, 
the suspicion must be individualized.” 

“Although the parties refer to the 
search in this case as a ‘strip search,’ it 
was actually a ‘manual body cavity search’ 
which is a much more intrusive proce- 
dure than an ordinary strip search. 
Because of this level of intrusiveness, the 
court concludes that the more stringent 
‘probable cause’ standard, rather that ‘rea- 
sonable suspicion,’ applies as discussed 
below. It should be noted, however, that 
even the lesser ‘reasonable suspicion’ 
standard was not met in this case.” The 
court held that in this case a manual body 
cavity search could not be conducted with- 


out a valid search warrant based upon prob- 
able cause. 

The court rejected the “prison visitor” 
exception to the warrant requirement be- 
cause it was clear that the plaintiffs were 
not allowed to visit even after undergoing 
the intrusive searches that revealed no con- 
traband. “Since defendants apparently had 
no intention of allowing them to visit, they 
posed no threat to prison security. Conse- 
quently, the search was not justified by 
legitimate security concerns. Rather, it was 
no more than a search for evidence in a 
criminal investigation and could not be val- 
idly conducted without a warrant based on 
probable cause. See: Marriotv. Smith , 931 
F.2d 517 (8th Cir. 1991).” That Laughter 
allegedly consented to the search was also 
immaterial. The court granted summary 
judgment to the plaintiffs. The case was 
settled for $50,000 in damages and $7,500 
irr attorney fees. See: Laughter v. Kay, 986 
F. Supp. 1362 (DUT 1997). 
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U.S. Supreme Court Rules That ADA Applies to Prisoners 


O n June 15, 1998, a unanimous 
United States supreme court 
held that the Americans with Disabili- 
ties Act (ADA), 42 U.S.C. § 12132, 
applies to prisoners. In doing so the 
court resolved a split between the cir- 
cuits and affirmed a third circuit ruling. 

In 1990 congress enacted the ADA 
to eliminate discrimination against the 
disabled. Title II of the ADA prohibits 
public entities from discriminating 
against a '‘qualified individual with a 
disability” because of the disability. PEN 
has provided extensive, detailed cover- 
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By Paul Wright 

age of prison and jail ADA litigation since 
the law was first enacted. The importance 
of the ADA to prisoners cannot be over- 
stated. As the nation’s expanding prison 
population gets sicker and older, the ADA 
will help eliminate some of the discrimi- 
natory barriers impacting prisoners. The 
ADA has already been used successfully 
to secure injunctive relief for HI V+, deaf, 
wheelchair bound, quadriplegic and blind 
prisoners and pretrial detainees. It has 
also resulted in significant damage 
awards. [See, PLN , March, 1996. Love v. 
McBride , 896 F. Supp. 808 (ND IN 
1995)]. However, due to a circuit split 
these successes were limited to only some 
parts of the country. 

In the April, 1998, issue of PLN we 
reported Yeskey v. Pennsylvania DOC , 
118 F.3d 168 (3rd Cir. 1997). Ronald 
Yeskey, a Pennsylvania state prisoner, was 
denied admission to the DOC’s motiva- 
tional boot camp program due to a history 
of hypertension, despite his sentencing 
judge’s recommendation that he enter the 
program. Yeskey filed suit claiming that 
his exclusion from the program violated 
the ADA. As a result of not being able to 
enter the boot camp program Yeskey 
wound up spending 36 months in prison 
rather than the six he would have spent 
had he been allowed to enter the program. 

The district court dismissed the suit 
on a Fed.R.Civ.P. 12(b)(6) motion, hold- 
ing that the ADA did not apply to state 
prisoners. The third circuit reversed and 
remanded. After examining the legisla- 
tive history of the ADA the court 
concluded that the ADA did apply to state 
prisoners, especially when analyzed in 


conjunction with the Rehabilitation Act, 
29 U.S.C. § 794(a), the ADA’s forerun- 
ner which prohibits discrimination 
against the disabled by entities that re- 
ceive federal funding. The ADA 
eliminates the federal funding require- 
ment. 

The supreme court granted review 
to answer the question “Does the ADA 
apply to inmates in state prisons?” In a 
brief ruling, justice Scalia answered yes 
for the unanimous court. 

The case boiled down to a matter of 
statutory construction. “Assuming, with- 
out deciding, that the plain statement 
rule does govern application of the ADA 
to the administration of state prisons, we 
think the requirement of the rule is am- 
ply met: the statute’s language 
unmistakably includes state prisons and 
prisoners within its coverage. . . . Here, the 
ADA plainly covers state institutions 
without any exception that could cast the 
coverage of prisons into doubt. Title II 
of the ADA provides that: 

“’Subject to the provisions of this 
subchapter, no qualified individual with 
a disability shall, by reason of such dis- 
ability, be excluded from participation in 
or be denied the benefits of the sendees, 
programs, or activities of a public en- 
tity, or be subjected to discrimination by 
any such entity’ 42 U.S.C. § 12132. 

“State prisons fall squarely within 
the statutory definition of 'public entity,’ 
which includes ‘any department, agency; 
special purpose district, or other instru- 
mentality of a state or states or local 
government. 

The court rejected the defendants’ 
argument that prisons do not provide 
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ADA (continued) 

prisoners with the ‘’benefits” of 
“programs, services or activities.” 
The court held that modern prisons 
do, in fact, provide prisoners with 
many activities, services and pro- 
grams within the meaning of the 
ADA. In this case, Pa.Stat.Ann. Title 
61, § 1123 referred to the boot camp 
that Yeskey wanted to enter as_ a “pro- 
gram.” The court held there was no 
basis to distinguish between services 
and activities provided by prisons to 
those provided by other government 
entities. 

The court also held that simply 
because some prison activities, i.e., 
drug treatment programs, are not vol- 
untary does not exclude them from 
ADA coverage. In a passing swipe at 
pro se prisoner litigants, justice 
Scalia noted that prison law librar- 
ies are a service prisoners can take 
or leave, and goes on to state that 
“pro se civil rights litigation has be- 
come a recreational activity for state 
prisoners.” Presumably the ADA pro- 
hibits prisons from discriminating 
against disabled prisoners who seek 
to use a law library, if one is avail- 
able. 

The court held that the ADA is 
not ambiguous even though it does 
not mention prisons or prisoners in 
its text. The court did not consider 
the defendants’ claim that the ADA’s 
application to state prisons was an 
unconstitutional exercise of congres- 
sional power under the commerce 
clause or the Fourteenth amendment 
because the argument was not raised 
in the lower courts. See: Pennsylva- 
nia DOC v. Yeskey , 118 S.Ct. 1952 
(1998). 

In a separate case, the supreme 
court held that the ADA protects 
people infected with HIV and AIDS7 
The case arose when a dentist refused 
to treat a patient with HIV. See: 
Bragdon v. Abbott, 118 S.Ct. 2196 
(1998). 

Readers should note that the 
Prison Litigation Reform Act does 
not limit attorney fee awards in 
prison or jail litigation involving 
ADA claims. See: PLN, October, 

1997.(| 


U.S. Supreme Court 
Reverses Reed 

I n the July, 1998, issue of PLN we 
reported Reed v. State Ex Rel 
Ortiz , 947 P.2d 86 (NM 1997) 
where the New Mexico state su- 
preme court affirmed a lower court 
ruling that granted asylum to 
former prison activist Timothy 
“Little Rock” Reed. Reed was an 
Ohio parolee who fled to New 
Mexico after Ohio parole officials 
threatened to revoke his parole for 
speaking out on civil and human 
rights violations in the Ohio prison 
system. The New Mexico courts de- 
nied Ohio’s extradition request, 
finding Reed had supplied ample 
evidence he was not a fugitive from 
justice but a “refugee from injus- 
tice” in the words of the court. 

The U.S. supreme court granted 
certiorari and in^a per curiam opin- 
ion issued on June 8, 1998, reversed 
and remanded. Forty states had 
filed amicus briefs with New 
Mexico asking the supreme court to 
reverse the New Mexico supreme 
court’s ruling. 

The supreme court held that Ar- 
ticle IV of the U.S. constitution and 
the Extradition Act, 18 U.S.C. § 
3182 leaves to no room for asylum 
states to refuse extradition requests 
from other states. Claims relating 
to what happened in the demand- 
ing state must be tried in that state, 
not the asylum state. See: New 
Mexico Ex Rel Ortiz v. Reed , 118 
S.Ct. 1860 (1998). 

Within hours of receiving the 
supreme court remand the New 
Mexico supreme court reversed it- 
_self and ordered Reed to surrender 
to police so he could be extradited 
to Ohio. As we go to press Reed has 
refused to surrender unless he re- 
ceives some assurance that he will 
receive a fair hearing in Ohio’s at- 
tempt to revoke his parole. 
Specifically, Reed has requested 
that a federal magistrate be ap- 
pointed as a special master to 
oversee the hearing.^ 
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Cases of Interest From the U.S. Supreme Court’s 1997-98 Term 


F orfeitures: In a federal crimi- 
nal case the supreme court held 
that the Excessive Fines clause of the 
Eighth amendment prohibits “grossly 
disproportionate” forfeitures of funds. 
The court held that forfeitures are “fines” 
if they are punishment for a crime. The 
underlying case involved a defendant 
convicted of taking $357,144 out of the 
country without reporting it to customs. 
The district court held that only $ 1 5,000 
could be forfeited while the government 
sought to seize the entire amount. The 
ninth circuit affirmed as did the supreme 
court. This is the first time the supreme 
court has applied the excessive fines 
clause to a forfeiture case. See: United 
States v. Bajakajian , 118 S.Ct. 2028 
(1998). 

Parole: The supreme court reversed 
the Pennsylvania supreme court and held 
that illegally obtained evidence can be 
used in parole revocation hearings and 
the exclusionary rule does not apply. A 
Pennsylvania parolee’s home was ille- 
gally searched and weapons were found. 
The weapons were introduced at a pa- 
role revocation hearing. The 
Pennsylvania supreme court held that 
illegally seized evidence couldn’t be used 
at parole revocation hearings. See: 698 
A. 2d 32, 548 PA. 418 (1997). The U.S. 
supreme court reversed, holding that the 
exclusionary rule does not apply to pro- 
ceedings other than criminal trials. Had 
the parolee been criminally prosecuted 
however, the evidence would have been 
inadmissible. The court also noted that 
an action for money damages was still 
available as a remedy to deter illegal 
searches. ” We therefore hold that parole 
boards are not required by federal law to 
exclude evidence obtained in violation 
of the Fourth Amendment.” See: Penn- 
sylvania Board of Probation and Parole 
v. Scott, 118 S.Ct. 2014 (1998). 

AEDPA Certification: In the June, 
1997, issue of PLN we reported Ashmus 
v. Calderon , 935 F. Supp. 1048 (ND CA 
1996) where a district court held that 
California did not qualify under 28 
U.S.C. § 2261 of the Anti Terrorism and 
Effective Death Penalty Act (AEDPA) for 
speedy adjudication of death penalty ap- 
peals because it did not provide 
condemned prisoners with adequate or 
competent counsel for state court ap- 
peals. The ninth circuit affirmed at 123 
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F.3d 1199 (9th Cir. 1997). In a brief, 
unanimous ruling the U S. supreme court 
reversed and remanded. 

The supreme court held that the ac- 
tion was not justiciable under Article III 
of the U.S. constitution. The court held 
that whether California qualifies for 
speedy habeas adjudication is a question 
that needs to be resolved in individual 
habeas corpus proceedings and not in a 
class action suit seeking declaratory re- 
lief under 42 U.S.C. § 1983. The case 
was remanded with instructions to dis- 
miss the complaint. See: Calderon v. 
Ashmus , 118 S.Ct. 1694 (1998). 

Prosecutorial Immunity from Suit: 
In a case arising from King County (Se- 
attle), Washington, the supreme court 
unanimously held that when a prosecu- 
tor acts as a complaining witness in 
swearing to facts in an affidavit for prob- 
able cause to issue an arrest warrant, the 
prosecutor is not acting as an advocate 
for the state. Therefore, the prosecutor 
is not absolutely immune from suit un- 
der 42 U.S.C. § 1983 if the plaintiff 
claims the prosecutor knowingly lied to 
secure the arrest warrant. 

This ruling carves out an important 
exception to the general rule of absolute 
prosecutorial immunity from suit. The 
supreme court affirmed both the district 
court and the Ninth Circuit rulings hold- 
ing the same. See: Kalina v. Fletcher , 
93 F.3d 653 (9th Cir. 1996). The facts 
involve a glazier, Rodney Fletcher, who - 
installed windows at a school that was 
later burglarized. His fingerprints were 
found on a glass partition. King county 
prosecutor Lynne Kalina swore under 
oath to a state judge that Fletcher had 
never been associated with the school and 
did not have permission to enter the 
school. She also lied when she claimed 
that an employee at an electronics store 
had identified Fletcher from a photo 
montage as someone who had tried to 
sell a computer stolen from the school to 
the store. In reality, the employee did not 
identify Fletcher. 

An arrest warrant was issued and 
Fletcher was arrested based on Kalina’s 
lies under oath. He spent a day in jail 
and the charges were eventually dropped 
a month later. Fletcher filed suit claim- 
ing his right to be free from unreasonable 
searches and seizures was violated. 
Kalina sought dismissal of the suit, 
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claiming absolute prosecutorial immu- 
nity, which was denied at all three levels 
of the court system. The court held that 
Kalina’s actions in securing an arrest 
warrant were identical to those in Mai ley 
v. Briggs , 475 U.S. 335 (1986), to which 
absolute immunity did not apply. See: 
Kalina v. Fletcher , 118 S.Ct. 502 (1998). 

After losing the case all the way to 
the supreme court, the Seattle Times re- 
ported that on April 7, 1998, King 
County prosecutor (and perennial losing 
candidate for higher office) Norm 
Maleng settled the case by paying 
Fletcher $162,500 in damages. Kalina 
also apologized to Fletcher. King county 
has since changed its procedure so that 
detectives rather than prosecutors pre- 
pare affidavits for arrest warrants. The 
case received little comment from the 
corporate media as to why prosecutors 
want to be able to tell lies in court with 
total impunity. ® 

Zero Tolerance Drug 
Policy in New Jersey 

N ew Jersey Corrections authori- 
ties began a “zero tolerance” 
policy in May, 1 998 . Under the new policy; 
prison staff are cracking down on prison- 
ers who use drugs or alcohol by taking 
contact visits as punishment according to 
an article published by the Associated 
Press. In the first week of June, three pris- 
oners were charged with conspiracy to 
possess marijuana and one prisoner was 
charged with possession of heroin. 

All four of the prisoners charged 
with drug offenses will receive a disci- 
plinary hearing. If they are found guilty 
of the charges, they will lose contact vis- 
its for at least one year for the first 
offense. Prisoners found guilty of a sec- 
ond drug or alcohol violation will lose 
contact visits for the remainder of their 
sentences. 

Beginning in October, as part of the 
“zero tolerance” program, prisoners in 
New Jersey will not be allow ed to receive 
packages from outside, except educa- 
tional, religious, and -legal materials. By 
September 1, 1998, all- prisoners in that 
state will lose personal clothing, and be 
required to wear state issued uniforms. 
Similar restrictions are planned or un- 
derway in California prisons.® 
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From the Editor 

by Paul Wright 


P LN" s book, The Celling of 
America , (TCOA) continues to 
do well. The first print run of 3,000 
copies was sold out by June, less than 
three months after its official release 
date of March 1, 1998. All publications 
that have reviewed TCOA so far have 
liked it. This includes The Nation , 
Washington Law and Politics, Z Maga- 
zine, The Stranger and quite a few 
others. The large corporate media 
have, predictably, ignored TCOA. Sev- 
eral college professors have assigned 
TCOA as a course book for their stu- 
dents. We’re very pleased at the 
response the book has gotten since it 
is raising awareness around prison is- 
sues among people we probably 
wouldn’t reach otherwise. 

Speaking of good reviews, I re- 
cently had a chance to read the latest 
catalog from AK Press. It offers the 
biggest selection anywhere of radical 
and alternative books on prison issues 
that I’ve seen. Many are books that 
we’ve reviewed in PLN. They also of- 
fer an extensive selection of books on 
radical politics, armed struggle, cutting 
edge fiction, economics, sex, drugs and 
culture, plus political tapes, music and 
a lot more. It’s the hottest catalog I’ve 
seen in a long time. While they don’t 


offer a discount to prisoners they do 
take stamps as payment. Send them a 
dollar for their catalog at: Ak Press, 
P.O. Box 40682, San Francisco, CA 
94140-0682. (415) 864-0892. www. 
akpress.org. 

We recently sent letters to around 
350 PLN subscribers in prisons where 
we have less than two subscribers, ask- 
ing them to encourage folks to subscribe 
so we can build our circulation. Thanks 
to those of you who responded to our 
plea. Some responded with letters to the 
effect that the reason we don’t have more 
readers at that facility is because the pris- 
oners don’t care about their human rights 
or improving their situation. While dis- 
heartening, the situation inside largely 
reflects the depoliticization outside. But 
things aren’t likely to change if politi- 
cized prisoners just give up on efforts to 
educate others, inside and out, about 
human and civil rights struggle and the 
history of the movements to assert those 
rights. 

We would like to receive more ar- 
ticle submissions from women prisoners 
as well as increase our circulation among 
women prisoners. Women make up 
around seven percent of the total prison 
population in the U. S. , but are frequently 
invisible despite, in many respects, hav- 


ing worse conditions of confinement than 
male prisoners do. We’re looking for 
news stories on prison issues affecting 
women. If it’s law related contact me, if 
it’s a news story contact Dan. We would 
also like to develop staff writers among 
women prisoners. While we have sub- 
scribers in virtually all men’s prisons in 
all 50 states we only have women pris- 
oner subscribers in 25 states. We 
welcome any ideas or suggestions on 
changing this. 

Next month will see a slight rate in- 
crease for institutional subscribers from 
$50 to $60 a year and for non prisoners 
from $20 to $25 per year. Prisoner sub- 
scriptions will remain the same for now at 
$15 a year. We will honor all subscriptions, 
renewals and extensions at the old rates 
until October 31, 1998 (See pg. 14). We 
would like to encourage readers to sub- 
scribe or renew their subscriptions for 
-several years at a time. It ensures that you 
don’t miss any issues and it also saves PLN 
valuable staff time and money by cutting 
down on the renewal notices we have to 
send you. We will give four free issues of 
PLN to anyone who extends, subscribes or 
renews their subscription for at least 2 
years, prepaid. That’s 28 issues for the price 
of 24. Please encourage others to subscribe 
and enjoy this issue of PLN ■ 


Publication Reviews 

by Paul Wright 


Allan Ellis’ Federal Prison Guide- 
book is a 312 page book that gives a 
detailed rundown of federal Bureau of Pris- 
ons (BOP) facilities. Alan Ellis is a 
California attorney who specializes in the 
pre-sentence and post conviction represen- 
tation of federal prisoners. He is nationally 
recognized as an expert in this area of law. 
Ellis wrote the book to answer the ques- 
tions of criminal defendants facing federal 
incarceration and to assist lawyers in get- 
ting the “best” federal prison for their 
clients. 

The Guidebook carefully explains 
BOP classification policies and procedures 
and the importance of the Pre-Sentence 
Investigation (PSI) report in determining 
where prisoners are placed. It also discusses 


judicial recommendations, self surrender 
and the importance of ensuring inaccurate 
PSI information is corrected before the 
BOP receives it. 

The essence of the book is, like the 
title says, a guidebook to all federal pris- 
ons. Organized geographically, it gives 
detailed information about each BOP fa- 
cility: Each listing provides the facility’s 
address, phone and fax number; its physi- 
cal location and how to reach it by plane, 
train, car or bus. The Guidebook lists the 
facility’s history; the judicial district it is 
in; its security levels; rated and current 
population levels; staffing level; how pris- 
oners are housed; educational and 
vocational/apprenticeship programs; li- 
brary and law library facilities and services; 


UNICOR production; counseling/rehab 
services; health services; smoking areas; 
fitness and recreation programs; religious 
services; commissary; phone services; vis- 
iting days and hours, including procedures 
for attorney visits; and whether the prison 
accepts Fed-Ex and express mail. An ap- 
pendix lists those BOP facilities that offer 
residential drug and alcohol programs, 
including those in Spanish. 

All lawyers who represent federal 
criminal defendants should have a copy of 
this book to answer their clients’ questions 
as well as advocate for facility placement. 
Libraries, especially those in prisons; and 
law libraries, should have a copy of this 
book. BOP prisoners, who are frequently 
transferred would probably find the Guide- 


September 1998 


4 


Prison Legal News 




book to be a worthwhile investment, es- 
pecially for those who receive visits. 
With solid, reliable and up to date in- 
formation the Guidebook makes it 
unnecessary to rely on rumor, innuendo 
and gossip when evaluating BOP facili- 
ties. Criminal defendants facing the 
prospect of doing time in the BOP might 
want to get a copy. 

As the only book of its type the 
Guidebook provides a unique and invalu- 
able resource. Copies are $19.95 for 
prisoners; $39.95 for everyone else. Ship- 
ping is $1.50 for the first copy; $1 for 
each additional copy. Add $3 for priority 
shipping. Order from: Law Office of Alan 
Ellis, P.O. Box 2178, Sausalito, CA 
94966-2178. 

Cigarette Health Hazards: The 

January 14, 1998, Volume 279, No. 2, is- 
sue of the Journal of the American 
Medical Association (JAMA) contains an 
article on the risks of cigarette smoke in 
increasing the risk of heart disease. Title 
“Cigarette Smoking and Progression of 
Athero Sclerosis,” by eight doctors, the 
article reports the results of a study which 
concluded that active and passive smok- 
ing are directly linked to a heightened risk 
of heart disease and stroke. These risks 
are heightened for people with diabetes 
and hypertension. The article provides 
useful scientific evidence for parties liti- 
gating tobacco related issues in prison, 
especially second hand smoke exposure. 
Reprints are available from: Dr. George 
Howard, Dept, of Public Health Sciences, 
Winston-Salem, NC 27157-1063. 

An End to Silence: Women Pris- 
oners 9 Handbook on Identifying and 
Addressing Sexual Misconduct is a 67 
page booklet published by the National 
Women’s Law Center. The booklet is de- 
signed for women prisoners, their 
advocates, prison officials and attorneys. 
It contains chapters on recognizing mis- 
conduct; the physical and emotional 
effects of sexual misconduct; what to do 
if victimized; seeking medical help; ques- 
tions and answers and resources. 

The booklet contains interesting in- 
formation on why women prisoners tend 
to be more vulnerable to sexual abuse by 
staff members than other women. In part 
this is because eighty percent of women 
prisoners suffer from drug, alcohol and 
nicotine addictions and have been victim- 
ized by sexual and physical abuse in the 
past. Prison poverty is also cited as a fac- 
tor. One prisoner said: “If we had more 
jobs in here, we wouldn’t have to have 


sex just to get a candy bar, some street food 
or a perm.” 

While the booklet is a good attempt at 
addressing this important issue it has sev- 
eral shortcomings. First, it ignores the fact 
that most prison systems have a lengthy 
history of ignoring complaints of sexual 
abuse by prisoners and of sy stematically 
retaliating against and punishing those 
prisoners who complain of it. Secondly, it 
lists the addresses of the attorney generals 
in all fifty states as a contact to whom sexu- 
ally abused prisoners can address 
complaints. Attorney generals have an in- 
herent conflict of interest because their first 
duty is to defend government agencies 
against litigation. They do little, if any- 
thing, in the realm of criminal prosecution. 
Historically attorney generals are, to be 
generous, less than vigorous in investigat- 
ing claims of misconduct or illegal activity 
by prison employees (some flat out state 
they will take no action) since they will be 
called upon to defend the agency and em- 
ployees in the event any civil litigation 
ensues. Whenever prison employees are 
prosecuted for sexual misconduct it has 
been because the county prosecutor where 
the prison is located has initiated the pros- 
ecution, not because the AG’s office 
pursued the matter. 

A useful feature, and handy reference, 
is that the booklet lists the statutes of the 
35 states that criminalize sexual contact 
between prisoners and staff. The booklet is 
available free to women prisoners. Contact: 
National Women’s Law Center, 1 1 Dupont 
Circle, N. W. Suite 800, Washington D.C. 
20036. 

The Razor Wire is a 24 page 
bi-monthly tabloid published by the No- 
vember Coalition. Its focus is on federal 
drug policy issues, specifically mandatory 
minimums and sentencing issues. A 
grassroots movement, the November Coa- 
lition encompasses prisoners, their families, 
as well as academics and other critics of 
the drug war. Subscriptions are free to pris- 
oners; $25 a year for non prisoners. 
Contact: November Coalition, 795 South 
Cedar, Colville, WA 99114. (509) 
684-1550. 

Connecticut Prisoner Rights is a 
brand new 232 page book produced by the 
Connecticut Civil Liberties Union and the 
Jerome Frank Legal Services Organization 
of Yale Law School. A group effort by Pe- 
ter Stem and numerous other law students 
and attorneys, the end result is a concise, 
well organized book that gives a detailed 
overview of the rights of Connecticut state 


prisoners under federal and state law. 
While aimed at Connecticut state prison- 
ers, the book’s discussion of prisoners’ 
substantive rights (mail, prison conditions, 
medical care, etc.) provide a good starting 
point for people interested in these topics. 
Every Connecticut state prisoner and their 
family members and attorneys should have 
a copy of this book. The book is not a “how 
to litigate” guide. Copies are $4 for pris- 
oners; $15 for non prisoners and $25 
hardbound. Order from: CCLU, 32 Grand 
St. Hartford CT 06106. 

Criminal Law is an 809 page book 
designed for criminal justice personnel, 
judges, prosecutors, police, etc. The book 
is extremely useful for anyone seeking a 
basic understanding of substantive crimi- 
nal law. It does not deal with criminal 
procedure. With extensive state and fed- 
eral case citations the book is not intended 
to be state specific but rather to provide an 
overview of how criminal law is actually 
developed and applied. Divided into two 
parts, the first 546 pages outline principles 
of criminal liability and elements for the 
offense for all criminal laws, i.e., property, 
drug, sex, theft, white collar, moral, vio- 
lent, etc. The second half of the book 
contains entire court rulings which discuss 
judicial analysis of the offenses outlined 
in the first fifteen chapters. Authored by 
law professors John Klotter and Terry 
Edwards, the text is easy to read and very 
understandable. The book is not designed 
for lawyers so much as it is for lay people 
seeking a better understanding of crimi- 
nal law principles. The book is ideal for 
prisoners who are interested in the topic 
and beginning legal studies. To order con- 
tact: Anderson Publishing, RG: Box 1576, 
Cincinnati, OH 45201-1576. 1-800- 
582-7295. 

Briefs of Leading Cases in Cor- 
rections is a 268 page book by Rolando 
Del Carmen, Susan Ritter and Betsy 
Witt, which gives a summary and syn- 
opsis of 113 United States supreme court 
cases dealing with prisons, jails, proba- 
tion, parole, the death penalty, 
sentencing and juvenile justice. The book 
is well organized with case capsules al- 
lowing the reader to quickly determine 
which cases may be relevant. The book’s 
primary usefulness is to serve as a quick, 
easy to use reference on supreme court 
cases governing the above topics. Be- 
cause only a synopsis of the cases is 
provided, its usefulness to litigants may 
be limited. Order from Anderson Pub- 
lishing, address above. ■ 
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Pro Se Tips And Tactics 

by John Midgley 


recent Supreme Court deci- 
ion, Crawford-EI v. Britton , 
118 S.Ct. 1584 (1998), highlights some 
issues of importance for prisoners doing 
pro se cases. Crawford-EI , which was 
summarized in detail in the July 1998 
PEN , holds that a federal court cannot 
make a plaintiff who brings a claim that 
requires proof of bad motive by the de- 
fendant to produce “clear and 
convincing” evidence of bad motive be- 
fore the case can go forward. In addition, 
Crawford-EI contains information about 
the important differences between the 
elements of a claim and the defense of 
qualified immunity. This column dis- 
cusses these differences and what they 
mean for plaintiffs in federal civil rights 
cases. 

1. Qualified Immunity: Motive Irrelevant 

As I discussed in some detail in an 
earlier column, “qualified immunity” is 
a defense public employees may raise to 
a claim for damages ( but not to a claim 
for injunctive relief) in a § 1983 case. In 
a nutshell, qualified immunity law holds 
that a public official is not liable for dam- 
ages for a constitutional violation unless 
the law existing at the time the defen- 
dant acted “clearly established” that the 
action was unconstitutional. See 
Crawford-EI , 118 S.Ct. at 1591-92, cit- 
ing Harlow v. Fitzgerald \ 457 U.S. 800 
(1982) and Mitchell v. Forsyth, 472 U.S. 
511 (1985). 

For purposes of this column, the 
important point about the law of quali- 
fied immunity is that proof of what was 
in the mind of the defendant is com- 
pletely irrelevant to the question whether 
the law was “clearly established” at the 
time the defendant acted. See 
Crawford-EI, 118 S.Ct. at 1592. Courts 
decide whether the law was “clearly es- 
tablished” not by asking what the 
defendant believed the law to be, but by 
actually looking at the caselaw to see 
what a reasonable public official would 
believe about the constitutionality of his 
or her acts. In other words, in determin- 
ing whether a defendant is entitled to the 
defense of qualified immunity, it would 
not matter if you could show that the 
defendant did think that his or her ac- 
tions were unconstitutional. The court 


would not care what the defendant 
thought; what matters is what the 
caselaw said at the time of the act. 

2. Many Constitutional Claims: Mo- 
tive Crucial 

In stark contrast to the irrelevance 
of the defendant’s mental state to the 
defense of qualified immunity, the 
defendant’s mental state is often one of 
the “essential elements” of a civil rights 
plaintiffs constitutional claim. This 
means that if one of the elements of a 
claim is proof of some kind of evil mo- 
tive, and if the plaintiff cannot present 
evidence of whatever bad mental state is 
required, the plaintiff cannot win the 
case. 

In prison cases, the mental state of 
the defendant is an essential element of 
many constitutional claims, such as the 
retaliation claim the plaintiff raised in 
Crawford-EI. Another important ex- 
ample for prisoners, of course, is the 
requirement that the plaintiff show in 
most Eighth Amendment cases that the 
defendant acted with the mental state of 
“deliberate indifference” to the safety or 
health of the plaintiff. See, for example, 
Farmerv. Brennan, 511 U.S. 825 (1994). 

The Supreme Court in Crawford-EI 
directly addressed what plaintiffs in “bad 
motive” cases can be required to show 
in order to move forward with the case 
and conduct discovery. In the majority 
opinion, Justice Stevens acknowledges 
the difficulties that “bad motive” cases 
present for public officials, such as the 
potential for abuse through clever plead- 
ing by plaintiffs who really don’t have 
solid evidence of bad motive. But the 
majority decided that it would not require 
the plaintiff to make a special showing 
regarding the motive element, such as 
the “clear and convincing evidence” 
standard that was applied by the D.C. 
Circuit in Crawford-EI. Instead, the 
Court determined that, as with all other 
elements of a constitutional claim, evi- 
dence that could lead a jury to find bad 
motive by a “preponderance of the evi- 
dence” is sufficient. 

However, the Court in Crawford-EI 
also made very clear that federal courts 
have the power to make plaintiffs in “bad 
motive” cases reveal early on what evi- 


dence of bad motive they have, and to 
refuse the plaintiff the opportunity to 
conduct full discovery unless there is 
some proof of bad motive. See 118 S.Ct. 
at 1596-98, detailing a number of hoops 
through which plaintiffs can be forced 
to jump in bad motive cases. 

3. What This Means For What You 
Must Show The Court 

There are at least three ideas pro se 
litigants should take from studying the 
discussion in Crawford-EI . 

First, if the defendant raises a defense 
of qualified immunity and moves to dis- 
miss on that ground, you must show the 
court not what the defendant thought, but 
rather what the “clearly established law” 
was at the time the defendant acted. Even 
if you have proof of the defendant’s bad 
motive, you do not need to present it at 
this stage, because it is irrelevant to the 
determination of “clearly established law.” 
You must instead research the caselaw as 
it existed at the time of the act, and show 
the court that a reasonable public official 
would have known the act to be uncon- 
stitutional at the time. (I discussed in an 
earlier column how to do this.) 

If you cannot show the court that the 
law condemning the defendant’s conduct 
was clearly established at the time the 
conduct occurred, you will not be able to 
proceed further no matter how much 
evidence of bad intent you have. If you 
do overcome the defense of qualified 
immunity, however, and if you are mak- 
ing a claim that requires proof of bad 
motive, then evidence of bad motive will 
become very relevant to whether your 
claim goes further 

Second, even though Crawford-EI 
says that a plaintiff whose claim includes 
bad motive as an essential element can- 
not be required to show “clear and 
convincing” proof of this element, this 
does not excuse the need to have evi- 
dence of bad motive. It is not enough to 
just assert, for example, in your com- 
plaint or your testimony that you are sure 
the defendant had intent to retaliate 
against you for exercising your constitu- 
tional rights. If you don’t have more 
proof than that you should not file a case. 

Direct evidence of motive or men- 
tal state is obviously best, for example 
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oral or written statements by the defen- 
dant that explicitly show the bad mental 
state. However, because obviously this kind 
of direct evidence is not available in many 
cases, circumstantial evidence maybe used 
— such as how a defendant acted at a par- 
ticular time — if it tends to show the 
mental state you need to demonstrate. But 
whether it is direct or circumstantial, there 
must be evidence that could convince a 
jury by a preponderance of the evidence 
that the defendant did have the mental state 
required to make out your claim. 

Third, you should try very hard to get 
as much evidence as possible of the 
defendant’s mental state before you start 
your lawsuit. Crawford-EI makes abun- 
dantly clear that plaintiffs who cannot 
produce, early in the case, some serious 
proof regarding mental state are going to 
have a hard time conducting full discov- 
ery and getting to trial. 

One important way to attempt to es- 
tablish a mental state such as “deliberate 
indifference” to a known danger is to alert 
prison officials early on, in writing, about 
the danger. This kind of evidence is very 
relevant to the “deliberate indifference” 
question, because it helps to establish that 
the defendant knew of the danger. See 
Farmer, 511 U S. at 842-844. If, after you 
gave notice, the defendant then failed to 
remedy the problem, this will assist you in 
trying to prove by circumstantial evidence 
that the defendant was “deliberately indif- 
ferent” 

This column is intended to convey gen- 
eral information and not to provide legal 
advice about any particular case. You should 
conduct your own careful research to deter- 
mine what is best for your case. ■ 


PLN On the Air 

E very week PLN editor 
Paul Wright delivers 
prison news and commentary on 
radio station KPFA, 94.1 FM in 
Sail Francisco, C A. Titled This 
Week Behind Bars the show airs 
every Wednesday at 5:20 PM as 
part of the Flashpoints program. 

If your local radio stations 
aren't carrying any prison news 
or commentary ask them to carry 
Flashpoints. Straight out of the 
gulag. Radio stations interested in 
carrying the show should contact 
Flashpoints producer and host 
Dennis Bernstein at: (510) 
848-6767 ^ 


C ritical Resiatance: Beyond the 
Prison-Industrial Complex is a 
national conference and strategy session 
that will occur at the University of Cali- 
fornia in Berkeley, September 25-27. 
There is still time for outside activists to 
register to attend the conference. If you 
are among the 1.8 million who live be- 
hind walls and razor w ire, there may be 
a way for you to also “attend” the con- 
ference. 

It’s not difficult to identify the com- 
ponents of the Prison-Industrial Complex 
(P-I Complex). Just think about who is 
happy when more people are behind bars. 
That’s right, the prime suspects are cor- 
porations that construct and supply 
prisons, politicians who propel their ca- 
reers by advocating harsher “lock 'em 
up” laws, bureaucrats and guards’ unions 
that increase their pow er base by brutal- 
izing prisoners and setting them up to 
fail at going straight, corporations that 
operate private prisons, industries that 
rack up huge profits by exploiting prison 
labor, telephone companies that gouge ~ 
prisoners’ families with grossly inflated 
collect call charges, (the list goes on). 

The P-I Complex runs its cynical 
game by achieving two critical discon- 
nections: 1. isolating prisoners from 
each other (no letters between prison- 
ers, no unions, no contact between 
parolees and ex-felons) and the outside 
world (no press interviews with prison- 
ers, visits deterred by building 
high-security prisons far from prison- 
ers’ homes and conducting de- 
humanizing searches on prisoners and 
visitors alike), and 2. snuffing out pris- 
oner organizing by outlawing prisoner 
unions and sending potential organiz- 
ers to punitive segregation as 
“troublemakers (a.k.a. “the worst of the 
worst”). 

These disconnections minimize the 
possibilities for advocacy and resistance. 
Everything possible is done to make cer- 
tain that prisoners and their advocates 


have no resources to sustain the kind of 
long-term struggle it will take to reverse 
the imprisonment binge and all its hor- 
rific abuses. 

Critical Resistance is different from 
other conferences because it exposes the 
Prison-Industrial Complex rather than 
merely speaking of prison reform; it in- 
volves participation by prisoners as well 
as those who are hollering “foul” from 
outside the walls; and it is not designed 
to be a one-time event where activists 
beat their breasts and then return to 
business-as-usual. Rather, the Septem- 
ber conference is being viewed as a first 
step in establishing networks to support 
ongoing actions and nationwide organiz- 
ing. 

Times will be set up when prisoners 
can call in, collect, and talk through a 
speaker phone to a panel or workshop. 
One such time will be Saturday, Septem- 
ber 26, between 2:30 and 3:30 p.m. 
(Pacific Time), during the Prison Legal 
News Panel, where there will be a group 
of conference-goers assembled arid PLN 
co-editor Dan Pens will be on another 
phone line. The agenda will be open, but 
ideas about issues raised in PLN and 
about the future of the struggle to over- 
come the Prison-Industrial Complex will 
be emphasized. 

As this issue of PLN goes to press, the 
days and times of other panels are still in 
flux. Prisoners who wish to call in to the 
conference should write to Critical Resis- 
tance (before September 10th) and mention 
the subject you would like to talk about 
and the times of day you have access to a 
phone. The conference organizers will 
write back to you with a specific time and 
phone number to call. For more informa- 
tion write: Critical Resistance, PO Box 339, 
Berkeley; CA 94701. 

Outside people can obtain registra- 
tion information on the web. Email: 
critresist@sol.com, or point your 
browser to: www.igc.org/ justice/criti- 
cal ■ 
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Struggling Against the Death Machine 

by Dan Pens 


I magine your entire life concen- 
trated within one tiny cage. 
Twenty-four hours, by seven days, times 
three-hundred sixty-five. The state of Penn- 
sylvania owns the cage. Everything you 
own, everything you do, is squeezed into 
that suffocating space. There is nothing 
else. 

The State has vowed to kill you. 
Hope enters the dim world of Death 
Row through but the slimmest of cracks. 
There is no reprieve. No mercy. No way to 
reclaim your life but by winning the ap- 
peals lottery. 

You may have an attorney, one who 
cares about your case. But, still, to them 
it’s a job. 

To you it is Life. The Case. It fills 
boxes. Stacked neatly in your cage. They 
are the prism through which the light of 
hope shines. Somewhere in those boxes 
may lie the key. So in the darkest of hours, 
you search through the transcripts, appeals, 
briefs, law books, other cases. This is what 
you do. Because you want to live. 

The State Correctional Institution 
Greene (SCI Greene) houses 1,400-plus 
Pennsylvania prisoners, 70 percent of them 
Black, another 6 percent Latino. The 
prison, which opened in 1994, is located 
at Waynesburg, just eight miles from West 
Virginia in a county (in which most of the 
guards live) that is 98 percent white. SCI 
Greene contains a prison-with i n -a-pri son. 
its Restricted Housing Unit. And inside the 
smallest prison within a prison within that 
RHU are caged the 112 men on 
Pennsylvania's Death Row, among them 
Mumia Abu Jamal. 

“In late January 1998,” Mumia re- 
ports, “the US District Court in Pittsburgh, 
through its Magistrate- Judge, ruled that the 
SCI Greene legal visitation procedures 
were unconstitutional as they were 
nonconfidential.” 

Barely a month later, Pennsylvania 
Corrections Commissioner Martin Horn 
instituted stark new Death Row regula- 
tions, including severe limitations on 
property; visiting, phone calls, and com- 
missary privileges. 

“On March 5, 1998,” writes Mumia, 
“the state, angered at being beaten by a 
small group of jailhouse lawyers, attacked 
the Death Row unit at SCI Greene — not 
the prisoners, but their property — books, 
pens, legal material, etc.” 


The property regulation restricted 
ALL personal property to that which would 
fit in a 12-inch-by-12-by-14-inchbox. The 
new rule was implemented by a mass 
shakedown. 

“All legal, educational, religious and 
recreational reading material was taken,” 
said Death Row prisoner Kevin Pelzer, 
“along with photos of family members and 
personal letters. [We] were [allowed] to 
keep any items that could fit into one record 
center storage box. But when the shake- 
down team came to each cell, the only rule 
was ‘put it in a box to ship home or trash 
it.”’ 

Secondly, family visits were restricted 
to only one hour on weekdays, with no vis- 
its on weekends or holidays. For decades 
it has been Department of Corrections 
policy “to encourage opportunity for visits 
with family members, relatives and 
friends,” recognizing that it “is important 
to morale, sustaining family life and in- 
suring ties in the community...” 

“Under Horn’s new rules for Death 
Row,” said Kevin Pelzer, “he lias just about 
cut our family ties. Over 90 percent of 
Death Row inmates housed at SCI Greene 
are from Philadelphia. Commissioner 
Horn wants our families to drive clear 
across the state — six and a half hours — 
for only a one hour visit.” And that only 
on weekdays. 

Thirdly; phone calls were cut back to 
only one carefully-monitored fifteen- 
minute call per week, further pressing the 
weight of isolation onto the already stiffling 
Death Row. 

Finally, Death Row prisoners were 
barred by the new policy from having food 
in their cells — or even buying food from 
the commissary. This removed the freedom 
of all Death Row prisoners to eat anything 
but what is shoved in their cages by the 
guards at feeding time, impinging upon 
the religious freedom of some prisoners 
who cannot eat meat and who supple- 
mented their diet by eating commissary 
food. Diabetics and others with special diet 
needs were put at risk. 

Immediately, about two dozen Death 
Row prisoners began a hunger strike to 
protest the harsh regulations and to focus 
outside and media attention onto their 
plight. By March 18, when the hunger 
strike ended in apparent victory, between 
40 and 60 prisoners had taken part. Pres- 
sure by anti-death penalty and civil rights 


groups along with thousands of daily phone 
calls from people across the state (and be- 
yond) helped force prison officials to roll 
back some of the restrictions. The prison’s 
fax machine was so flooded with messages 
in support of the hunger strikers that its 
number was changed. 

Most of the measures were lifted im- 
mediately except the property and 
commissary restrictions. Officials promised 
that a fair compromise would be worked 
out. 

But “fair” turned out to be anything 
but. An original agreement allowing pris- 
oners with health problems access to the 
commissary was not implemented. Also, 
on the issue of property, officials gave pris- 
oners two 12-by-12-by-14-inch boxes 
instead of one. But the average Death Row 
prisoner’s legal papers alone would take 
about six boxes, not to mention other per- 
sonal items, such as books, a prisoner may 
have. 

“It is impossible for most capital case 
defendants to receive adequate counsel,” 
notes Pelzer, “so we become our own coun- 
sel. Without our legal material, there is no 
question the state will kill us.” 

On April 6, 1998, about 20 Death Row 
prisoners went on another hunger strike. 
Mumia Abu Jamal, who joined both hun- 
ger strikes, said this of the property 
restrictions: “Under relatively new statu- 
tory authority, the DOC now may sign a 
death warrant. Thus, no longer are they 
neutral state agents; they are active agents 
of death. In this context, the tampering, 
custody and control of a man’s legal mate- 
rials seems starkly and unquestionably 
malevolent. . . The separation of the inmates 
from their legal materials is meant to has- 
ten death. .. It is an attack on the last vestige 
of hope.” 

Three days later, on Apnl 9, 1998, the 
DOC instituted “crisis management” pub- 
lic relations campaign cleverly designed 
to deflect attention away from the hunger 
strikers. 

Commissioner Horn dramatically an- 
nounced that some 40 (about 10 percent) 
of SCI Greene’s guards (most of who 
worked in the RHU) faced possible disci- 
plinary action for an alleged pattern of 
using unnecessary force against prisoners. 

“I condemn the use of unnecessary 
force,” Horn said, “and will not tolerate 
the abuse of inmates by staff. I am com- 
mitted to taking the strongest possible 
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action against any and all staff members 
involved/' 

PLN received clippings from nearly 
a dozen Pennsylvania newspapers, all 
dated April 10, 1998. Among them were: 
“Brutality Probe targets up to 40 Guards 
at SCI Greene," by-line Robert Dvorchak 
of the Pittsburgh Post Gazette ; “40 Prison 
Guards Accused of Abuse," by-line Adam 
Bell of the Harrisburg Patriot News; and 
“Inmate Abuse Allegations Spark State 
Action," by-line Colleen Gentilcore of the 
Herald-Standard . 

What makes this an obviously orches- 
trated PR campaign are the striking 
similarity in all of these press reports. 
Though each was supposedly written by 
different reporters in separated cities, all 
of the accounts carried the same story line, 
quotes, and whole paragraphs that were 
identical — word-for-word. However, 
there was little or no mention of the DOC 
clampdown on Death Row or the hunger 
strike. As Mumia notes in the sidebar to 
this article, it was a “whitewash" cam- 
paign. 

From that day on, media attention fo- 
cused not on the struggle of Death Row 


prisoners, but on the internal DOC probe. 
And like an inoculation of attenuated vi- 
rus to ward off disease, DOC spokesman 
Michael Lukens injected the press accounts 
with a weakened strain of the truth. In an 
Associated Press interview quoted by all 
three papers cited above, Lukens said all 
of the 36 incidents under investigation in- 
volved only “pushing, shoving, and 
bumping" but said no prisoners suffered 
serious injuries. 

On April 24, Horn transferred SCI 
Greene warden Ben Varner to another 
lower-security prison. “Secretary Horn felt 
that [SCI] Greene needed a change in lead- 
ership," Lukens injected into the media 
mainstream. 

The DOC PR machine was now firmly 
in control of the story, and the Death Row 
hunger strikers had been virtually erased 
from the ^ress coverage. On April 26, 
Death Row prisoners called off the second 
hunger strike but asked supporters to con- 
tinue to organize for improvements in 
conditions. 

On May 14, SCI Greene’s highest 
ranking guard, Maj. Robert Sparbanie was 
demoted to lieutenant; Lts. John Tustin and 


Scott Nickelson were both fired; Captain 
Dennis Lantz, demoted to lieutenant; other 
senior guards received 3- to 15-day sus- 
pensions and/or written reprimands. And 
thus, as far as the mainstream press is con- 
cerned: end of story. 

The repressive Death Row 
clampdown that initially focused attention 
on SCI Greene was mainly forgotten after 
the DOC deflected attention to it’s “push- 
ing, shoving, and bumping" probe and 
sacrificed the careers of a few 7 guards on 
the media alter. The omnipotent press eye 
turns to other stories. But the men on Death 
Row remain separated from most of their 
legal papers, books, and other personal 
properly 7 . 

You can help. Send messages of pro- 
test to: Gov. Tom Ridge, 225 Main 
Capitol Building, Harrisburg, PA 17120. 
Telephone: (717) 787-2500. Or sign pe- 
titions supporting the demands of the 
Death Row 7 prisoners and Fax to: (717) 
783-4429. 

Sources: The New Abolitionist, Revolution- 
ary Worker , Reader Mail, Various PA 
Newspapers ■ 


Whitewash 


nPhere’s an atmosphere created insolence, and were done to make an demoted and transferred to a smaller* 
X by (prison officials) in which example of a problem’ inmate in order medium-security prison, 
this kind of thing has been going on to maintain discipline.” (PGH Under set theory, if one determines 
for years. The attitude is, "you’re in Post-Gazette, 4/26/98) the perimeters of a set (or the elements 

Greene County 7 now; boy/” Anticipating the release of a series which it will include), one can deter- 

-- Randy Gauger. PA Prison Soci- of articles exposing a campaign of bru- mine the outcome. The State 

ety, Eayette-Greene Chapter, ( PGH tality and torture at Greene, the DOC beat “Corrections" Department, by virtually 

Post-Gazette, 4/26/98) the pack announcing an “investigation" ignoring the most serious cases ofbru- 

of an estimated forty guards at the tality, has already determined the 
A handcuffed man is bludgeoned, high-tech hell, using select videotapes to outcome of the “investigation." Oh, 
and a nightstick is jammed into his see if any prisoners were improperly there will be a few sacrifices, a few 

mouth, knocking out a tooth. Into the treated. Not surprisingly, the brutal abuse transfers, a few examples of department 

bloody spittle, a state prison guard dips of Noguerol was not among the taped tal discipline, but nothing substantive 

his finger and traces the letters “KKK.” cases. Indeed, the DOC rushed to an- will change, or if it changes, it will be 

Welcome to Greene County’s State Cor- nounce to a compliant media that the for the worse, 

rectional Institution at Wavnesburg, tapes only showed bumps, shoves, and The prison will remain a place of 
Southwestern Pennsylvania. pushes. Not to worry. approved brutality; and staffers, tern- 

The above account is taken from According to locally published re- fied of the loss of jobs and pensions (not 

news articles on a lawsuit filed by An- ports, several former [SCI Greene] to mention threats of violence), will see 

tonic Noguerol about a beating he staffers, whodared question beatings and and not see, hear and not hear, and en* 

sustained in 1996. false institutional misconduct filings, gage in the chilling crime of silent 

Attorney Rita Murillo wrote, of were ushered out of the joint and fired, acquiescence, 

that, and other beatings sustained by Linda Welling, a former unit manager For Greene was, and is, a creation 

her client, that this was not a case of of the prison, and Bob DeBord, a former of the State's political will, with terror- 

self-defense, but “they were calculated, counselor, charged they were threatened ism merely a tool of state policy. Here, 

systemic and sadistic assaults, admin- with violence for daring to question the judges dare not rule against the repres- 

istered for the purpose of summarily repressive status quo. After their charges sive status quo, for judges, too, must 

punishing Mr. Noguerol for perceived hit the airwaves, Greene’s warden was bow to the dictates of state policy. B 


ash in Greene 

by Mumia Abu- Jamal 
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l Prison Litigation Reform Act News i 


PLRA Round Up 

F ee Payment Orders Not Imme- 
diately Appealable: The court 
of appeals for the Fifth Circuit held that 
district court orders requiring partial 
payment of filing fees under the PLRA 
cannot be appealed prior to the entry of 
final judgment. Kirk Thompson, a Texas 
state prisoner was ordered to pay a $ 1 .80 
filing fee after he filed a civil rights suit 
in federal court. The court later modi- 
fied the order because Thompson didn’t 
have $1.80, so that the fee could be paid 
when funds were available. 

Thompson appealed. Before enact- 
ment of the PLRA orders denying a 
motion to proceed In Forma Pauperis 
were an appealable final order. See: 
Flowers v. Turbine Support Division, 507 
F.2d 1242 (5th Cir. 1975). 

The court of appeals dismissed the 
appeal for lack of jurisdiction because 
the district court’s order in this case was 
not a final judgment. Under the PLRA 
prisoners are not barred from pursuing 
a civil action due to poverty. Thus, in- 
ability to pay an initial filing fee is not 
appealable until final judgment has been 


entered in the case. The court also held 
that 28 U.S.C. § 1292(a) did not pro- 
vide authority to hear Thompson’s 
interlocutory appeal because he was in 
no danger of suffering an irreparable 
loss. See: Thompson v. Drewry , 138F.3d 
984 (5th Cir. 1998). 

Administrative Exhaustion: A 
federal district court in California held 
that prisoners filing suit under 42 
U.S.C. § 1983 must first exhaust admin- 
istrative remedies under 42 U.S.C. § 
1997e(a). A California prisoner sued for 
money damages and declaratory relief 
after he was removed from a prisoner 
advisory council. He did not exhaust the 
prison grievance system. The court dis- 
missed the suit without prejudice, 
holding that even though money dam- 
ages weren’t available in the prison 
grievance sy stem, the plaintiff was still 
required to exhaust it. The court distin- 
guished this case from Garrett v. Hawk , 
127 F.3d 1263 (10th Cir. 1997), where 
the tenth circuit held that the non avail- 
ability of money damages in a prison 
grievance system meant a prisoner 
plaintiff did not have to exhaust admin- 
istrative remedies. 


The court noted that while damages 
weren’t available the grievance would 
not be summarily dismissed. If the griev- 
ance were successful and the plaintiff 
reinstated to the advisory council it 
would reduce, if not eliminate, the claim 
for compensatory damages. Readers 
should note that the issue of administra- 
tive exhaustion is far from resolved and 
varies from district to district and cir- 
cuit to circuit. To avoid jurisdictional 
problems prisoners should exhaust their 
prison grievance system to the fullest 
extent possible. See: Spence v. Mendoza , 
993 F. Supp. 785 (ED CA 1998). 

CA Death Row Decree Ended: A 
federal district court in California upheld 
the constitutionality of 18 U.S.C. § 3626 
and terminated a consent decree that 
governed numerous conditions of con- 
finement for death row prisoners at San 
Quentin. Shortly after the PLRA’s enact- 
ment in 1996 the California Department 
of Corrections moved to terminate the 
decree. The plaintiffs challenged the con- 
stitutionality of § 3626. The court 
terminated the decree, holding that § 
3626 did not violate the constitution. See: 
Thompson v. Gomez , 993 F. Supp. 749 


H.R. Cox, M.S. 

Corrections Consultant 

ATTENTION ATTORNEYS REPRESENTING FEDERAL INMATES AT SENTENCING 

The content of the Federal Presentence Report (PSI) will determine many critical areas in your client 5 s Federal convinement. For 
example, it may affect the type of institution (security level) that the inmate is confined in; eligibility for Drug Teatment Programs and 
a subsequent one year off of the sentence; half-way house placement when nearing the end of his sentence; “boot camp 55 placement and 
a subsequent reduction of sentence; and furlough eligibility. 

Based on my 21 years of top administrative experience with the Bureau of Prisons (BOP), including Regional Correctional Pro- 
grams Administrator and Warden, I have expert knowledge on how the BOP utilizes the PSI for program and classification purposes. It 
is very inmportant to have this document reviewed before sentencing in order to request any changes that may effect your client. 

My service consists of reviewing the PSI and advising on how this will impact your client based oh current BOP policy. 

Other Consulting Services Provided: 

* Paroles * Inmate Transfers * Initial Prison Placements ^ Grievances * Expert Witness Testimony 

Experience: 

26 Years of Correctional Experience in Federal, State and Private Prison Systems 
Warden of Three Instituions 
Regional and Headquarters Experience 

P.O. Box 1551, Weatherford, TX 76086 
(817) 596-8457 Fax: (817) 594-7172 Email: hrcox@vahoo.com 
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(ND CA 1997). [Readers should note 
that in a separate case, Taylor v. United 
States , 143 F.3d 1178 (9th Cir. 1998) the 
ninth circuit ruled otherwise and held 
that § 3626 was indeed unconstitu- 
tional.] 

Administrative Exhaustion Still 
Required: A federal district court in 
New York dismissed a prisoner’s suit 
due to the plaintiff’s failure to exhaust 
administrative remedies under § 
1997e(a). Anthony Soto, a New York 
state prisoner, filed suit claiming 
prison officials failed to protect him 
from attack by another prisoner. In his 
complaint Soto stated he did not ex- 
haust administrative remedies because 
the issue was not grievable. The court 
disagreed, stating “All matters relat- 
ing to prison conditions may be 
grieved, even claims of failure to pro- 
tect.” The court cites numerous 
unpublished rulings holding adminis- 
trative remedies must be exhausted, 
even if doing so is futile. Soto’s suit 
was dismissed without prejudice even 
though he had been granted In Forma 
Pauperis status and was, presumably, 
now responsible for the filing fee. See: 
Soto v. Elston , 993 F. Supp. 163 (WD 
NY 1998). 

Three Strikes Doesn’t Apply to 
Pending Cases: The court of appeals 
for the Tenth Circuit held that 28 
U.S.C. § 1915(g), which prohibits In 
Forma Pauperis (IFP) status for pris- 
oners that have had three prior suits 
dismissed as frivolous, does not apply 
to cases filed before the PLRA was 
enacted on April 26, 1996. A New 
Mexico state prisoner filed suit on 
April 9, 1996, and was granted IFP 
status on April 18, 1996. Shortly after 
the PLRA was enacted the district 
court found the plaintiff had filed at 
least three prior suits that were dis- 
missed as frivolous. Acting sua sponte 
the court dismissed the current suit 
under § 1915(g). 

The court of appeals reversed and 
remanded. “The district court’s deci- 
sion was in error because the plain 
language of § 1915(g) restricts a 
prisoner’s ability to ffiring a civil ac- 
tion or appeal a judgment in a civil 
action’ in forma pauperis.... It does not 
apply to actions pending at the time 
the PLRA went into effect.” See: 
Garcia v. Silbert, 141 F.3d 1415 (10th 
Cir. 1998). 


Sixth Circuit Requires 
Administrative Exhaustion 

r TYie court of appeals for the sixth cir- 
x cuit ruled that all prisoners filing § 
1 983 actions involving prison or jail condi- 
tions must allege, and prove, they have 
exhausted administrative remedies and a 
failure to do so will result in the dismissal, 
without prejudice, of the lawsuit. 

42 U.S.C. § 1997e(a) states that “No 
action shall be brought with respect to prison 
conditions under § 1983 ... by a prisoner con- 
fined in any jail, prison or other correctional 
facility until such administrative remedies 
as are available are exhausted.” Carson 
Brown, a Michigan state prisoner, filed suit 
claiming lie was denied medical treatment, 
court access, food and toilet facilities. Brown 
neither alleged nor showed he had exhausted 
any administrative remedies, i.e., the prison 
grievance system. The court of appeals noted 
the suit was dismissed but did not say why. 

The appeals court vacated and re- 
manded the case. “In light of the plain 
mandatory language of the statute regard- 
ing exhaustion of remedies, the legislative 
purpose underlying the plain language, and 
tlie sound policy on which it is based, this 
court will henceforth require that prisoners 
filing § 1983 cases involving prison condi- 
tions must allege and show that they have 
exhausted all available state administrative 
remedies. A prisoner should attach to his § 
1 983 complaint the administrative decision, 
if it is available, showing the administrative 
disposition of his complaint. Exhaustion 
applies only to cases filed on or after April 
26, 1996, the effective date of the Prison 
Litigation Reform Act. . .” 

“District courts should enforce the ex- 
liaustion requirement sua sponte if not raised 
by the defendant. The statutory language, 
'no action shall be brought’ until all avail- 
able remedies are 'exhausted,’ should be 
interpreted to mean precisely what is obvi- 
ously intended — that a federal court should 
not prematurely 'decide’ the merits of any 
such action. Federal courts should not adju- 
dicate any such claim until after exhaustion 
unless the complaint satisfies § 1997e(c)(2). 

The court held it would not “process or 
decide the merits of any case on appeal that 
does not comply with the statute. Unless the 
record demonstrates that fire requirements 
of the statute have been satisfied, the appeal 
should be dismissed without prejudice for 
failing to satisfy file exhaustion of available 
state remedies requirement ” 


The court did not discuss the applica- 
bility of § 1997e to claims for money 
damages as opposed to those seeking only 
injunctive relief, since money damages are 
rarely available in prison grievance systems. 
Instead, the court appears to have drawn a 
bright line rule applicable to all cases: no 
administrative exhaustion, no lawsuit. Liti- 
gants in the sixth circuit should read the 
ruling. See: Brown v. Toombs , 139 F.3d 1102 
(6th Cir. 1998). 

Court Refunds PLRA 
Deferred Fee 
Overpayment 

A federal court in Illinois has held 
tiat neither prison officials nor the 
courts have the statutory authority to take 
more than 20% of a prisoner’s monthly in- 
come to satisfy deferred filing fees under 
the PLRA. James Higgason, an Illinois pris- 
oner, filed suit and paid a $20.00 partial 
filing fee. The district court granted 
Higgason in forma pauperis status under 
the PLRA and ordered prison officials to 
withdraw 20% of Higgason’s monthly trust 
fund income until the appellate filing fee of 
$ 105.00 was paid. However, prison officials 
credited Higgason with only $12.00 of the 
$20.00 partial payment and took more than 
20% of his income for about a year. 

Higgason filed two motions for sanc- 
tions to hold the prison officials in contempt 
of file court’s payment order. The court re- 
viewed the records provided by Higgason. 
Significantly, the prisons officials did not 
reply to the motions or clarify the trust fund 
records. The court construed the records as 
favorably to the defendants as possible; yet 
it still found that, in taking $21.62 of the 
$70.00 yearly trust fund income, prison of- 
ficials exceeded the 20% authorized under 
28 U.S.C. § 1915(b)(1). The court denied 
file motions for sanctions, but ordered the 
clerk to refund the excess to Higgason and 
advised prison officials that $20.00 was the 
correct amount of file partial payment. 

The court inferred that, absent a find- 
ing of malicious intent, it would not grant a 
motion for sanctions. Prisoners laced with 
similar situations should consider filing a 
motion for a refund instead of a motion for 
sanctions unless file amount taken and the 
manner in which it was taken indicate a 
malicious or retaliatory motivation. See: 
Higganson v. Swihart, 980 F.Supp. 296 
(N.D. IL. 1997). ■ 
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A fter the U.S. Supreme Court 
granted review in Yeskey v. 
Pennsylvania DOC to decide whether the 
Americans with Disabilities Act (ADA) 
applied to state prisoners we stopped 
running articles on the ADA until the 
supreme court resolved this important 
question. Below are cases that were de- 
cided before Yeskey and they all held that 
the ADA did apply to prisons and jails. 

The Fourth circuit held that the 
ADA and RA did not apply to state pris- 
ons and dismissed a suit by disabled 
Maryland state prisoners. See: Amos v. 
Maryland Dept . of Public Safety and 
Corr. Services , 126 F.3d 589 (4th Cir. 
1997). After deciding Yeskey the U.S. 
supreme court granted review and sum- 
marily reversed and remanded the case 
back to the fourth circuit for reconsid- 
eration in light of Yeskey. 

ADA/RA Apply To FL 
Prison Gain Time Issues; 
Suit Settled 

A federal district court in Florida 
leld that the Americans with 
Disabilities Act of 1990 (ADA), 42 
U.S.C § 12101 et seq., and Rehabilita- 
tion Act of 1973 (RA), 29 U.S.C. § 701 
et seq., apply to prisons and prevent dis- 
crimination against disabled prisoners 
who are unable to work in the awarding 
of gain time for work participation. 

This class action suit involves state 
prisoners in Florida who, due to physi- 
cal or mental disabilities, are unable to 
participate in standard work programs. 
The eligibility of Florida prisoners for 
gain time was established by state stat- 
ute. Fla. Stat. § 944.275(4)(b)( 1995). 
The statute required prisoners to work, 
diligently participate in training, use 
time constructively, or otherwise engage 
in positive activities to be eligible for 
gain time. 

The DOC rule implementing the 
statute allowed prisoners medically un- 
able to work to receive gain time; 
however, the maximum amount allowed 
for such prisoners was 4 days a month 
whereas the maximum for other inmates 
was 20 days a month. Fla. Admin. Code 
§ 3311.0065(2)(1991). In 1994, the DOC 


ADA Round Up 

rule was amended, removing the 4-day 
a month limitation, but making the 
awarding of the maximum amount of 
gain time dependent on security, work, 
and program components. No prisoner 
could earn the maximum amount of gain 
time without engaging in activities in- 
volving all three components at an 
outstanding level. 

After an extensive analysis of the 
state of the law, the court ruled that the 
ADA and RA applied to prisons and 
barred regulations which excluded dis- 
abled persons from enjoying the full 
opportunity to participate in “programs” 
established by statute. In this case, the 
program was the receipt of gain time. 
The program violated the ADA/RA be- 
cause it fragmented the opportunity to 
earn the maximum gain time, resulting 
in a greater opportunity for healthy pris- 
oners than for disabled prisoners. The 
fact that the statute implementing the 
program was implemented by regulation 
was irrelevant. Even “the isolated deci- 
sion of a single superintendent to exclude 
the disabled prisoners from the maxi- 
mum opportunity to earn incentive gain 
time” would implicate the ADA and RA. 
“The ADA and the Rehabilitation Act 
are implicated by this sort of adminis- 
trative decision, whether local or 
universal, when the effect is to exclude 
an 'otherwise qualified’ person from the 
full opportunity afforded by the pro- 
gram.”’ 

Following partial denial of defen- 
dants’ motion for summary judgment, 
the parties settled. The settlement “works 
a number of major changes in the pro- 
cess by which incentive gain time is to 
be awarded in the Florida prison system.” 
The greatest gains were for prisoners 
who were classified as “unable to engage 
in any work, recreational or t raining ac- 
tivities by reason of any medically 
determinable physical or mental impair- 
ment.” They will receive retroactive gain 
time awards at the rate of four additional 
days for every day previously awarded. 
Thus, a prisoner previously awarded 4 
days a month could be adjusted to 20 days 
a month. 

Prisoners housed in medical treat- 
ment or staging facilities, who were 
unable to receive the full gain time award 


in the past and who used the grievance 
system and contacted class counsel in an 
attempt to secure a retroactive award will 
also receive retroactive gain time aw ards. 
Additionally, the prison system agreed 
to change its rules to allow the potential 
awarding of the full amount of gain time 
to the classes of prisoners referred to 
above. It also agreed to institute a proce- 
dure to have the Chief Health Officer 
consulted regarding grievances com- 
plaining of work assignments exceeding 
a prisoner’s capabilities. 

In overruling all of the class 
member’s objections to the settlement, 
the court noted that the prisoners have 
fared far better with settlement than pro- 
ceeding to trial. Not only did it consider 
debatable whether the ADA and RA ap- 
plied to prisons, it noted that Heck v. 
Humphrey, 512 U.S. 477 (1994) and 
Edwards v. Balisok, 117 S.Ct. 1584 
(1997) would prevent the retroactive 
awarding of gain time using the mecha- 
nism of a § 1983 civil rights class action. 
See: Raines v. State of Fla., 983 F.Supp. 
1362 (N.D. Fla. 1997)(summary judg- 
ment) and 987 F.Supp. 1416 (N.D. Fla 
1997)(settlement). 

ADA and RA Suits Not 
Barred by 11th 
Amendment 

T he court of appeals for the ninth 
circuit held that the eleventh 
amendment does not bar suits under the 
Americans with Disabilities Act (ADA), 
42 U.S.C. § 12131, or the Rehabilita- 
tion Act (RA), 29 U.S.C. § 794. 
Developmental^ disabled prisoners in 
California filed a class action lawsuit 
under the RA and ADA claiming they 
were discriminated against because of 
their disabilities. The state filed a mo- 
tion to dismiss, arguing they were 
entitled to absolute immunity under the 
eleventh amendment from suits seeking 
relief under the ADA and RA. The dis- 
trict court denied the motion. The state 
then filed an interlocutory appeal, which 
the appeals court denied. 

The eleventh amendment prohibits 
citizens from suing the states. That im- 
munity can be abrogated by congress or 
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waived by the state. “Here, congress has 
unequivocally expressed its intent to ab- 
rogate the Act. Section 42 U.S.C. § 12202 
of the ADA explicitly states, 4 A state shall 
not be immune under the eleventh amend- 
ment. ’ See also Duffy v. Rive land, 98 F. 3d 
447, 452 (9th Cir. 1996). Similarly, 42 
U.S.C. § 2000d-7(a)(l) of the Rehabili- 
tation Act explicitly states, 4 A state shall 
not be immune under the eleventh amend- 
ment of the constitution of the United 
States from suit in federal court for a vio- 
lation of section 504 of the Rehabilitation 
Act of 1973.” 

The only issue for the court to de- 
cide was whether congress had lawfully 
curtailed the state’s immunity from suit. 
See: Seminole Tribe v. Florida , 116 S.Ct. 
1114 (1996). The court held congress 
had acted properly under its authority 
to pass legislation under the fourteenth 
amendment because the disabled are pro- 
tected against discrimination by the 
equal protection clause. The purpose of 
the ADA and RA is to prevent discrimi- 
nation against the disabled. “Both the 
ADA and the Rehabilitation Act there- 
fore are within the scope of appropriate 
legislation under the Equal Protection 
Clause as defined by the supreme court. 
At the same time, neither Act provides 
remedies so sweeping that they exceed 
the harms that they are designed to re- 
dress. We therefore agree with the 
district court that both the ADA and the 
Rehabilitation Act were validly enacted 
under the Fourteenth Amendment.” 

The court held that even if congress 
had not abrogated the state’s immunity 
from suit, the state of California had 
waived its immunity from suit under the 
RA by accepting federal funds. The RA 
conditions acceptance of federal funds 
upon waiver of eleventh amendment 
immunity. ' Because California accepts 
federal fhnds under the Rehabilitation 
Act, California has waived any immu- 
nity under the eleventh amendment.” 
See: Clark v. State of California , 123 
F.3d 1267 (9th Cir. 1997). 

CA ADA/RA Injunction 
Affirmed 

I n the September, 1997, issue of 
PLN we reported Armstrong v. 
Wilson , 942 F. Supp. 1252 (ND CA 
1996) where a federal district court held 
that the Americans with Disabilities Act 
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(ADA), 42 U.S.C. § 12131-34 and the 
Rehabilitation Act (RA), 29 U.S.C. § 
794, applied to state prisons. The case 
involves a class action suit filed by all 
present and future California state pris- 
oners and parolees with disabilities. The 
parties stipulated that many California 
state prisons lack emergency evacuation 
plans for disabled prisoners; that the 
range of vocational programs for disabled 
prisoners is more limited than the range 
provided to non disabled prisoners and 
that some disabled prisoners had been 
improperly classified for work and edu- 
cational purposes so as to deny them 
sentence reduction credits given to non 
disabled prisoners. 

Based on the stipulation of facts, the 
district court entered a remedial order 
and injunction ordering the CDC to de- 
velop a plan to comply with the ADA 
and RA. The court also held that the 
ADA and RA apply to state prisons and 
the state is not entitled to immunity from 
suit under the eleventh amendment. The 
defendants appealed. They did not con- 
test the content of the injunction or the 
district court’s finding that they violated 
the statutes. Their only issue on appeal 
was that the ADA and RA do not apply 
to state prisons and the eleventh amend- 
ment bars the suit in federal court. The 
court of appeals for the ninth circuit af- 
firmed the lower court in all respects. 

As a preliminary matter, the court 
held that it had jurisdiction to hear the 
defendants’ appeal under 28 U.S.C. § 
1292(a)(1). The plaintiffs argued that the 
remedial plan and injunction weren’t 
appealable because they merely required 
the defendants to submit detailed plans 
for complying with the ADA and RA. 
The court held that the remedial plan was 
described with sufficient specificity to 
allow appellate review. Moreover, the 
legal questions raised about the ADA and 
RA could be resolved on appeal. 

The court noted that is has previ- 
ously held that the ADA applies to state 
prisons, Duffy v. Riv eland, 98 F.3d 447 
(9th Cir. 1996)[PLN, Jan. 1997], as does 
the RA, Bonner v. Lewis , 857 F.2d 559 
(9th Cir. 1988). The court held that it 
saw no reason to retreat from its prior 
holdings that both the RA and ADA ap- 
ply to state prisons. In light of the 
expansive language of both statutes, the 
court found there was no evidence that 
congress intended to exclude prisons 
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from the laws’ coverage. “Rights against 
discrimination are among the few rights 
that prisoners do not park at the prison 
gates.” 

The court flatly rejected the argu- 
ment that the eleventh amendment 
prohibits RA and ADA suits against the 
states, noting it had just addressed this 
argument in Clark v. California , 123 
F.3d 1267 (9th Cir. 1997). See: 
Armstrong v. Wilson , 124 F. 3d 1019 (9th 
Cir. 1997). 

ADA Applied to AR Jail 

I n the first ruling out of the eighth 
circuit on this issue, a federal dis- 
trict court in Arkansas held that the 
Americans with Disabilities Act (ADA), 
42 U.S.C. § 12132 and the Rehabilita- 
tion Act (RA), 29 U.S.C. § 794, apply 
to state correctional facilities. John 
Herndon was a pretrial detainee in the 
Pulaski County (Little Rock) jail in Ar- 
kansas. Herndon has a fused spine and 
requires mobility aids and various medi- 
cal devices to have bowel movements, 
prevent bed sores and otherwise deal 
with his condition. Herndon filed suit 
against the jail claiming that conditions 
there violated the ADA, RA and the 
fifth, eighth and fourteenth amend- 
ments to the U.S. constitution because 
there were no facilities for disabled de- 
tainees. 

The jail filed a motion for judgment 
on the pleadings, arguing that the ADA 
and RA did not apply to state jails or 
prisons. The district court denied the 
motion. 

The eighth circuit had yet to ad- 
dress the applicability of the ADA and 
RA to prisons and jails. The tenth and 
fourth circuits have both held that the 
statutes do not apply to prisons and jails; 
while the third, seventh and ninth cir- 
cuits, and various district courts, have 
held they do. The court in this case 
adopted the reasoning of the latter cir- 
cuits to conclude that the ADA and RA 
do apply to state prisons and jails. This 
case has extensive citations and a de- 
tailed discussion of the history of the 
ADA and RA, which will be useful to 
anyone litigating a prison or jail ADA 
or RA claim. 

In concluding that the ADA and 
the RA applied to state prisons and 
jails, the defendants motion for judg- 
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ment was denied. See: Herndon v. 
Johnson , 970 F. Supp. 703 (ED AR 
1997). 

ADA Applies to 
State Prisons 

A federal district court for Penn- 

/xsylvania held that the Ameri- 
cans with Disabilities Act of 1990 
(ADA), 42 U.S.C. §§ 12101-12213, 
applies to state prisons. This is the 
second recently published opinion in 
this case. The first, Saunders v. Horn , 
959 F. Supp. 689 (ED PA 1996), was a 
magistrate’s report and recommend- 
ation on the defendants’ Rule 12(b)(6) 
motion to dismiss. In this second 
opinion the district judge adopted the 
report and recommendation, but gave 
a more thorough analysis of the legal 
issues of the case. 

In September 1995 a long-time 
Delaware state prisoner, who had 
been wearing orthopedic shoes and 
walking with the aid of a cane for 
several years because of a spinal in- 
jury, was transferred to the 
Pennsylvania state prison at Camp 
Hill. Upon his arrival the prisoner’s 
cane and shoes were seized, and he 
was provided with regular state is- 
sued footwear. Two months later he 
was transferred to Graterford state 
prison and confined to an upper 
bunk in a lockdown cell. The pris- 
oner claimed to suffer constant pain 
from the regular shoes and from 
climbing into and out of the upper 
bunk. He further alleged that the 
toilet and shower facilities at 
Graterford were incompatible with 
his handicap. All of his administra- 
tive grievances were ignored. 

The prisoner filed a civil rights 
action, pursuant to 42 U.S.C. § 
1983, against the Commissioner of 
the PA DOC, the superintendent of 
Graterford, and three other prison 
officials alleging violations of vari- 
ous constitutional rights and his 
rights under the ADA. The prisoner 
apparently adopted a very passive 
role in prosecuting this claim, as he 


failed to file an opposition to the de- 
fendants’ motion to dismiss. 
Nevertheless, the court denied the 
motion with respect to the eighth 
amendment and ADA claims. 

The defendants argued for dis- 
missal of the ADA claim on the 
theory that the ADA does not apply 
in the context of state prisons. This 
is the position recently adopted by 
many states in conjunction with the 
National Association of Attorneys 
General, the folks responsible for the 
PLRA. Although numerous states 
initially assumed contrary positions 
when the law was enacted, several 
states, such as Florida, have since 
removed all reference to the ADA 
from their prison administrative 
codes. 

To resolve the conflict the court 
examined the statutory construction 
of the ADA, drawing analogies to 
the Rehabilitative Act (RA), 29 
U.S.C. § 701, et seq. The court 
found that as a matter of syntax, 
both statutes cover all aspects of 
state and local government. Since 
the plain language of the statutes 
speak clearly on their application, 
the court reasoned that it would ap- 
pear that both the ADA and the RA 
apply to state and local correctional 
facilities. 

The court found support for this 
consecution in a ninth circuit decision 
which held that the RA protects states 
prisoners. Bonner v. Lewis , 857 F.2d 
559 (1988). The fourth, seventh and 
tenth circuits, however, have recently 
issued opinions that neither statutes 
does. The court examined each of 
these decisions, citing flaws in their 
logic. Focusing on Torcasio v. Murray, 
57 F.3d 1340 (4th Cir. 1995), the court 
rejected the fourth circuit’s approach 
as being antithetical to the rules of 
statutory construction. The court also 
cited several recent opinions from 
other district courts which similarly 
spurned the Torcasio methodology. 

This case should be helpful to 
anyone litigating ADA or RA claims, 
as it lucidly exposes the defective rea- 
soning postulated by the NAAG 
against application of the ADA to 
state prisons. See: Saunders v. Horn , 
960 F.Supp. 893 (ED PA 1997). ■ 


Subscription Rates 

■ ue to rising costs and con- 
tinued budget shortfalls, a 
modest subscription rate increase (for 
non-prisoners) will take effect Octo- 
ber || 1998. The new rates are: 
Prisoners, $15/yr; Individuals. $25/ 
yr; and Institutional/High Income, 

New subscription orders and re- 
newals under the current rates will 
be honored through October. There- 
after subscriptions will be pro-rated 
(i.e. Individual or Institutional sub- 
scribers paying the old rates will 
receive 10 issues rather than 12). 

PIN subscribers who wish to 
"lock in” the current rates may do so 
by renewing before October 31. To 
save even more, renew for two years 
now under the current rates (and re- 
ceive 28 issues for the price of 24). 


Habern & Cohen 
Lawyers 

(pot a partnership) 

1601 Rio Grande, Suite 525 
Austin, Texas 78701 
(512) 476-6201 

For mere than ten years our offices 
have been exclusively engaged in 
representing clients in parole re- 
view, parole revocations and clem- 
ency matters. We interface with 
the Board and Parole Division on 
a regular basis, including rule 
making, legislative matters and the 
training of revocation hearing of- 
ficers. We believe that our ap- 
proach is more detailed and pro- 
fessional than other lawyers who 
engage in similar work 
This is a fee for services law of- 
fice. 

Address inquiries to Gary’ J 
Cohen at the above address. 
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California Guard Gets Prison in Child Molestor Attacks 


J ose Ramon Garcia, 42, was sen- 
tenced to four years and eight 
months in prison for soliciting Pelican 
Bay prisoners to assault alleged child 
molesters. The former prison guard’s 
April sentencing in Del Norte County 
Superior Court came amid widening 
state and federal investigations into civil 
rights violations at one of the state’s most 
violent prisons. 

According to an article in the Sac- 
ramento Bee , Garcia said, “Cuff me up,” 
as Judge Alan Thieler ordered him taken 
into custody. Garcia was sent to San 
Quentin for a 90 day diagnostic study 
before he will be shipped to another 
prison to serve out his sentence. 

William Stanton Boyd, 36, a pris- 
oner at Pelican Bay, was slated to testify 
for the prosecution against Garcia. How- 
ever, on March 9, 1998, Duke Bolter, 44, 
and Jimmy Gaston, 27, stabbed Boyd to 


Paper Wings 


by W. Wisely 

death during yard recall. Outside agen- 
cies are investigating Boyd’s death and 
there is speculation he was killed to pre- 
vent him from testifying in the Garcia 
trial. 

“Prisoners [at Pelican Bay prison] 
are still at risk of harm from staff mis- 
conduct. And the fact that the FBI is 
looking into this shows that the 
department’s own investigative abili- 
ties are not yet what they should be,” 
said Prison Law Office attorney Steven 
Fama in an interview with Bee staff 
writer Andy Furillo. “These events in- 
dicate that the Department does not yet 
have control over Pelican Bay,” Fama 
said. 

Two other Pelican Bay guards im- 
plicated in the child molester assault 
investigation that led to Garcia’s convic- 
tion were placed on administrative leave 
by prison officials. Garcia was found 

Illinois Suing Prisoners 

I llinois prisoner Kenneth Williams 
has spent much of the last 12 years 
working in the Stateville Correctional Cen- 
ter tailor shop sewing prison pants, coats, 
jumpsuits and shirts. As a result of the job, 
Williams has saved about $5,000. Money 
he says he’ll need to start a new life when 
he is released lfom prison in six years. 

But the state wants to take that money. 
Illinois Attorney General Jim Ryan is su- 
ing Williams for the entire cost of his 
incarceration — $206,007. Illinois is pur- 
suing court claims against Williams and 3 8 
other state prisoners under a law passed 
1997 that allows the state to recover from 
prisoners the annual cost of incarceration, 
now averaging about $16,700 in Illinois. 

About half of the prisoners targeted in 
the lawsuits have less than $4,000 in as- 
sets, which makes it unclear how the state 
expects to collect much of the $4.6 million 
total it is seeking with the lawsuits. 

A spokesman from the Attorney 
General’s office said in addition to the 39 
suits already filed in March, 1 998, the state 
will file similar suits against prisoners with 
assets exceeding a certain threshold, which 
he declined to specify. 

Williams says the lawsuit against him 
is not only going after Iris prison savings 
account, but robbing him of an incentive to 
stay legitimate once he is released. 


guilty January 28, 1998, of participat- 
ing in an assault on one alleged child 
molester, conspiring to set up other as- 
saults, and twice furnishing alcohol to 
prisoners in return for other such as- 
saults. 

Special Services Unit investigators 
from the Department’s Sacramento head- 
quarters have zeroed in on Pelican Bay 
Sergeant Edward M. Powers and guard 
Roy Alvarado according to the article. 
They were placed on administrative leave 
March 11, 1998. During the Garcia in- 
vestigation, witnesses admitted that 
Powers ordered Alvarado to search the 
prison’s central files for suspected child 
molesters and turn over any information 
to Garcia. Garcia then leaked the infor- 
mation to certain prisoners who 
committed the assaults. Alvarado alleg- 
edly said, “Attaboy,” to one of the 
prisoners who stabbed Boyd to death. ■ 

for Cost of Incarceration 

“I was trying to do something so that I 
wouldn’t come out a criminal ” Williams 
said. “I don’t want to have to come out and 
rob. I don’t want to be on aid.” 

But supporters of the lawsuits say that 
prisoners’ financial resources, no matter how 
paltry; should be seized to defray the cost of 
their imprisonment. Chicago’s Cook County 
Sheriff Michael Sheahan recently proposed 
deducting a $55 daily room-mid-board fee 
from the accounts of jail detainees, which 
on average hold a measly $33 balance. 

A Sheriff s spokesman said they don’t 
anticipate that collecting the fees will result 
in a financial windfall for the county. “We 
are doing things based more on principle 
than on economics,” he said. 

But opponents point out that most pris- 
oners are already poor and confiscating their 
slim savings and garnishing future earnings 
once they are released will drive more 
ex-convicts — not fewer — back into crime. 

Michael Mahoney, president of the 
John Howard Association, a prison watch- 
dog group, criticized the lawsuits as “trying 
to get blood out of a turnip.” 

“If you sock them with big suits,” said 
Mahoney; “they are not going to work, won’t 
learn skills, won’t have any money when 
they get out and will have more contempt 
for tire system.” 

Source: Corrections Digest 0 
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Tennessee Prison Privatization Bill Fails to Pass 

by Alex Friedmann 

A dramatic confrontation be- endorsed the bill; he previously had natorial candidate Clayton McWhorter 

tween the private corrections stretched state law to the breaking point and former Tennessee Republican Party 

industry and opponents of prison so CCA could operate a 2,000 bed facil- chairman Tom Beasley. CC As lobbyists 

privatization played out in lennessee Ry located in Lt. Governor Wilder's include Betty Anderson, who is married 

earlier this year, ending in an embarrass- legislative district. With bi-partisan sup- to Speaker of the House Jimmy Naifeh. 

ing defeat for the prison profiteers. port f r0 m state lawmakers and the And two of Governor Sundquist’s top 

Similar struggles can be expected in governor’s office the prison privatization aides once worked for a law firm that 

other states as privatization continues to 5111 looked like a done deal. represents Wackenhut, the nation’s sec- 

expand across the nation’s corrections Enter the Tennessee State Employ- ond largest private prison contractor, 
systems and the Tennessee scenario ees Association (TSEA), a union In a scandalous twist it was re- 
provides valuable insight into how ad- representing approximately 2,000 state ported that CCA chairman emeritus Tom 

vances by private prison companies can p r i SO n workers. The TSEA organized Beasley was a business partner in the 

be successfully challenged. resistance to the proposed legislation, Nashville franchise of Red Hot & Blue 

In April 1997 Tennessee Rep. Matt packing committee hearings with pub- Barbecue, a restaurant chain founded by 

Kisber announced that the legislature lie employees, holding anti-privatization Governor Sundquist. Other partners in 

was taking a hard look at privatizing the rallies, distributing press releases, and the franchise included Speaker of the 

state s entire prison system, ana that law- vowing to lobby against lawmakers who House Jimmy Naifeh, the governor ’s 

makers had been holding closed-door voted for the bill. The union argued that wife Martha, and none other than Rep. 

meetings attended by lobbyists for the prison management was a governmen- Matt Kisber — the legislator who 

Nashville-based Corrections Corporation tal responsibility that shouldn’t be sold co-sponsored the bill to privatize 

of America (CCA). Kisber, the influen- t0 t h e i oweS [ bidder, and criticized the Tennessee’s prison system. Naifeh and 

tial chairman of the House Finance private corrections industry’s less- Kisber disinvested in Red Hot & Blue 

Committee, joined L.t. Governor John than-exemplary track record (which is after their partnership with Beasley be- 
wilder in sponsoring a system-wide i ron i c considering the many well-docu- came public knowledge, 

prison privatization bill. mented abuses committed by public Further, state campaign finance 

The legislation was drafted by a p r i SO n officials). records revealed that Doctor Crants, 

CCA lobbyist, and CCA cited potential The media, sensing controversy, CCA’sC.E.O., was the largest individual 
budget savings of up to $100 million a quickly focused on the close connections contributor to Tennessee lawmakers in 

year. As a not-so-subtle incentive the between private prison companies and 1996 and 1997. The total amount of 

company offered to pay an additional j oca j politicians. Corporate officers of -CCA-related political donations over the 
$ 100 million franchise fee for the CC A and the CCA Prison Realty Trust two-year period was $99,450, which in- 

privilege of operating all of Tennessee s have included former Tennessee legisla- eluded personal, corporate and “soft 

prisons. Republican Governor Don tor Dana Moore, former Nashville mayor money” contributions; 84 legislative can - 

Sundquist, a privatization proponent, Richard Fulton, former Tennessee guber- didates received campaign funds from 
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CCA-connected sources, including Rep. 
Jimmy Naifeh, who took in over 
$ 10 , 000 . 

But allegations of special interest 
peddling and vote buying weren’t 
enough to sink the legislation; it took 
something closer to the vested interests 
of the lawmakers involved: taxpayer 
dollars. As the prison privatization bill 
was subjected to increased scrutiny the 
estimated cost savings dwindled. First 
to go was the “franchise fee,” which, 
once initially offered by CCA, was never 
mentioned again. And after private 
prison companies submitted financial 
data (in secret, so as to protect propri- 
etary information), the projected budget 
savings shrank to $40-50 million. By the 
time an amended bill that would permit 
privatization of 70% of the state’s prison 
system was introduced in January 1998 
estimated savings had dropped to $25 
million. 

Beyond the questionable cost sav- 
ings and entrenched political 
connections of private prison companies, 
the legislation was condemned on moral 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 
Bounds. 1998 Edition. 314 

pages, 13 page Table of Content with 
over 440 quick reference topics with 
favorable supporting federal case law. 
“The Manual for Lawyers and Post- 
Conviction Litigants for Prevailing 
on Ineffective Assistance of Counsel 
Claims, and Methods of Establishing 
‘Cause’ for Procedural Default.” Top- 
ics: Preparing for Post-Conviction 
Relief; Ineffective Assistance of 
Counsel; Conflict of Interest; The 
Right to Counsel Procedural Default; 
Cause and Prejudice; Actual Inno- 
cence: Fundamental Miscarriage of 
Justice; Factual Innocence; Legal In- 
nocence; The “Ends of Justice”; Nov- 
elty Issues of Law; Intervening 
Change in Law; Retroactive Appli- 
cation of the Law; and much more! 

Regular price $69.95 plus $5.00 ship- 
ping and handling (inmate dis- 
counted price $49.95 plus $5.00 ship- 
ping and handling). Send check or 
money order to; Zone DT Publish- 
ing, P.O. Box 1462, Dept. PLN, 
Allen, Texas 75013-0024. 

TX residents please add 8.25% sales tax. 


and humanitarian grounds by a network 
of local community agencies — includ- 
ing religious associations, student groups 
and an organization representing prison- 
ers’ families. Convicts incarcerated at a 
CCA-operated Tennessee facility pro- 
vided “inside information” about 
for-profit prisons, and computer-sawy 
activists took the prison privatization 
debate to the Internet. Working together 
these prisoners’ rights advocates formed 
an unlikely alliance with the TSE A, and 
coordinated phone, e-mail and 
letter-writing campaigns directed at state 
lawmakers. 

As the legislation began to founder 
in the face of organized opposition its 
sponsors tried to salvage it with an 
amendment that restricted privatization 
to 25% of the prison system for the first 
two years. And in a last-ditch effort they 
considered limiting privatization to 
newly-constructed facilities while leav- 
ing existing prisons under state control. 


The amended bill passed a House sub- 
committee, but was stonewalled in the 
Senate despite strong support from the 
legislative leadership. It was withdrawn 
on April 14, 1998 following a year-long 
struggle that pitted the anti-privatization 
David against the corrections industry 
Goliath. 

Although the defeat of the legisla- 
tion was a victory for the organizations 
and individuals who opposed it, there’s 
little doubt that another prison 
privatization bill will be introduced next 
year. After all, huge dollar amounts are 
at stake — not so much in potential sav- 
ings for taxpayers as in campaign 
donations and expenditures by lobbyists 
for private corrections companies. 
“There are always future [legislative] 
sessions,” said CCA spokesperson Su- 
san Hart, ominously. And prison 
privatization opponents, now twice as 
determined, will be ready and waiting 
for them. ^ 


MI Prison “Fee” Law Preempted by ERISA 


A federal district court in Michi- 
;an held that the State Correc- 
tional Facility Reimbursement Act 
(SCFRA), Mich. Comp.Laws. Ann. § 
800.401 and Mich, Stat. Ann. § 28.1701, 
is preempted by the Employee Retire- 
ment Income Security Act (ERISA), 29 
U.S.C. § 1000, which prevents the state 
from seizing pension funds to pay for 
the cost of prisoners’ incarceration. 
James Baugh is a retired Chrysler em- 
ployee and a Michigan state prisoner 
who receives a monthly pension from 
Chrysler. The Chrysler pension plan is 
covered by ERISA. The Michigan state 
treasurer filed suit against Baugh and 
Chrysler seeking a court order direct- 
ing that the pension be sent to the 
warden at the prison where Baugh is in- 
carcerated so the money could then be 
seized under the SCFRA. Chry sler filed 
a motion for summary judgment which 
the court granted. 

The SCFRA allows the state of 
Michigan to sue prisoners when the pris- 
oner is able to pay for the cost of their 
captivity. Under ERISA, benefits pro- 
vided under the plan cannot be assigned 
or alienated. Its purpose is to ensure re- 
tirees reap the benefits of their pensions 
The anti alienation rule extends to gar- 


nishments and restitution orders. See: 
Commercial Mortgage Insurance Inc . v. 
Citizen } s National Bank of Dallas , 526 
F. Supp. 510 (ND TX 1981); Guidry v. 
Sheet Metal Workers National Pension 
Fund , 493 U.S. 365, 110 S.Ct. 680 
(1990) and U.S. v. Smith, 47 F.3d 681 
(4th Cir. 1995). 

ERISA includes a preemption pro- 
vision “which provides that ERISA will 
‘supersede any and all state laws’ to the 
extent that those laws ‘relate to’ any 
employee benefit plan that is subject to 
ERISA, thereby eliminating the confu- 
sion of conflicting state regulations.” 
Relying on Guidry , the court declined to 
create an exception to ERISA’s preemp- 
tion provision. The court noted that the 
sixth circuit, in United Metal Products 
Corp. v. National Bank of Detroi t, 811 
F.2d 297 (6th Cir. 1987) had also de- 
clined to create a judicial exception to 
ERISA. 

“In the absence of congressional di- 
rection, this court refuses to craft a 
public policy exception to ERISA. 
Therefore, plaintiff’s state law reim- 
bursement claim under SCFRA violates 
ERISA and thereby preempted.” See: 
Roberts v. Baugh , 986 F. Supp. 1074 
(ED MI 1997). ■ 
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Bivens Action is Not Time Barred When in 
Compliance With Rule 3 


A federal court of appeals re- 
versed a district court’s dis- 
missal of a wrongful death complaint 
filed by the mother of a federal prisoner, 
Shelia Moore. 

Moore was put in an administrative 
segregation cell on suspicion of taking an 
unknown substance. Hours later she be- 
gan screaming. The guard on duty called 
for medical assistance. An ambulance took 
her to the hospital where she died the next 
day of an acute overdose of cocaine. 

Her mother, Rochelle McGuire, sued 
the warden and other prison officials for 
her daughter’s wrongful death under 
Bivens v Six Unknown Named Agents of 
Fed. Bureau of Narcotics, 403 U.S. 388 
(1971) and the Federal Tort Claim Act 
(FTCA). 

McGuire’s complaint contained 
three Bivens claims: (1) Moore’s treat- 
ment violated the Eighth Amendment’s 
prohibition against cruel and unusual 
punishment, (2) the prison officials had 
violated Moore’s right to due process 
under the Fifth Amendment and, (3) the 
Defendants had violated Moore’s rights 
under the Fourteenth Amendment. 

The district court dismissed the 
complaint with prejudice, finding: (1) as 
to the FTCA claim, the amended com- 
plaint did not relate back to the original 
complaint because the United States did 
not receive notice within the limitation 


period, (2) as to the Bivens claim, all the 
Defendants had not been timely served, 
(3) the Fourteenth Amendment claim 
was inapplicable to federal prison offi- 
cials and, (4) under the Fifth and Eighth 
Amendment claims, McGuire had failed 
to timely serve the Defendant Turnbo, 
Turner and Reyes. 

The appellate court agreed that the 
Plaintiff could not maintain a Fourteenth 
Amendment claim against federal au- 
thorities because such a claim requires 
state action. The court also agreed that 
McGuire’s Bivens claims against the 
unserved Defendants were properly dis- 
missed as she was given ample time and 
warning to get the job done. 

For the first time the Fifth Circuit 
addressed whether a court deciding a 
Bivens claim should borrow a state’s ser- 
vice provision. Relying on a Supreme 
Court decision, the court found it should 
not. In West v. Conrad , 481 U.S. 35,39 
(1987) the court held that “When an 
underlying cause of action is based on 
federal law and the absence of an express 
federal statute of limitations makes it 
necessary to borrow a limitations period 
from another statute, the action is not 
barred if it has been "commenced’ in 
compliance with Rule 3 within the bor- 
rowed period.” 

The district court erred by applying 
the Texas tolling provision in regard to 


service in this case, because McGuire’s 
Bivens claim is based on federal law. The 
appellate court reversed the lower court 
finding McGuire filed her action within 
the limitation period and there is no 
question she complied with the ""com- 
mencement” provision of Rule 3 of the 
Federal Rules of Civil Procedure. 

In regard to McGuire’s FTCA claim, 
the court addressed another issue of first 
impression in this case; whether a com- 
plaint will relate back under Rule 15(c) 
when the district court has enlarged Rule 
4(m)’s notice period. In an FTCA claim 
the United States is the defendant and 
the plaintiff must give notice to and serve 
both the U.S. Attorney and the Attorney 
General (notice is service of summons). 

The district court stated that the 
amended complaint could relate back 
only if the original complaint was timely 
filed and if the United States was timely 
served. Plaintiff’s attorney personally 
delivered a copy of the complaint and 
summons to the U.S. Attorney’s office 
on April 9, 1992 within the time enlarged 
by the district court. While the notice did 
not fall within the Rule 4(m)’s 120 day 
period, it did fall within the enlargement 
the court granted. Therefore the com- 
plaint did relate back. The appellate court 
reversed the district court on this issue. 
McGuire v Turnbo , 137 F.3d 321 (5th 

Cir.l998)B 
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Kansas Prisoners Entitled to Notice of Prison Rules 


T he Kansas state court of appeals 
held that Kansas prisoners have 
a due process liberty interest in their 
good time credits and are entitled to no- 
tice of prison rules before they can be 
punished for violating them. Xuan Hiep 
Le is a Kansas state prisoner. While in 
segregation he was infracted after guards 
found a pair of tweezers under his mat- 
tress. The tweezers were considered 
"dangerous contraband.” Le was found 
guilty at a disciplinary hearing and sen- 
tenced to 45 days in disciplinary 
segregation; 6 months loss of good time; 
a $20 fine and 60 days loss of privileges. 
On appeal the warden affirmed the guilty 
finding but modified the punishment to 
14 days in disciplinary segregation; 60 
days loss of privileges; three months loss 
of good time and a $20 fine. 

Le filed a 60-1501 petition in the 
state district court challenging the in- 
fraction. The petition was dismissed. 
The court of appeals reversed and re- 
manded. The appeals court held the 
lower court erred in dismissing the peti- 
tion because Le had stated a claim for a 


violation of his constitutional rights. The 
court noted that Kansas prisoners have a 
liberty interest protected by the due pro- 
cess clause of the Fourteenth amendment 
to good time credits already earned. 

Le claimed he was not given suffi- 
cient notice that tweezers were prohibited 
in the segregation unit and that he did 
not violate any known rule or order. Le 
was found guilty of violating KAR 
44-12-901 which defines and prohibits 
"dangerous contraband” in state prison- 
ers. However, tweezers are sold on the 
prison commissary and prisoners may 
possess them. The court observed the 
"compound, complex language of 
44- 12-90 1(a)(1) does not make for easy 
interpretation.” 

"Without an order prohibiting the 
tweezers in the segregation unit, the dan- 
gerous contraband definition has not 
been met if tweezers are sold through the 
canteen or issued by the Department of 
Corrections or the prison facilities.” 

The court held that verbal notifica- 
tion alone does not meet the required 
standards of formality. “Under R.S.A. 


Two Year Limitations on Illinois § 1983 Suits 


T he court of appeals for the sev- 
enth circuit held that a district 
court erred in dismissing a prisoner’s law- 
suit because it had miscalculated the statute 
of limitations. The court also held that 28 
U.S.C. § 1915(g), the “Three Strikes” pro- 
vision of the Prison Litigation Reform Act 
(PLRA), did not apply because the dis- 
missal of the lawsuit was reversed. 

Rudolph Lucien, an Illinois state 
prisoner, filed suit claiming he was sub- 
jected to a pattern of retaliatory transfers 
for filing lawsuits against prison offi- 
cials. This pattern culminated in a 
December, 1995, transfer. In March, 
1996, Lucien filed suit and requested In 
Forma Pauperis (IFP) status. The district 
court held the suit was time barred be- 
cause it construed Lucien to be suing over 
a 1993 retaliatory transfer. The court dis- 
missed the suit as frivolous and assessed 
it as a “strike” against Lucien under § 
1915(g). The court of appeals reversed 
in part, vacated in part and remanded. 

The court noted that state statute of 
limitations for personal injury suits pro- 
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vide the limitations period for 42 U.S.C. 
§ 1983 actions, which does not have its 
own statute of limitations. In Illinois 
this period is two years. The court held 
that Lucien’s lawsuit, filed four months 
after the transfer in question, was well 
within the two year limitations period 
and the district court erred in dismiss- 
ing the suit. 

The court held the district courf 
erred in prospectively prohibiting 
Lucien from proceeding IFP under § 
1915(g). The court held the PLRA did 
apply to the case even though Lucien 
submitted his complaint to the district 
court before the PLRA’s enactment, it 
was not “filed” until after the PLRA’s 
enactment. The court held that Lucien 
was entitled to an opportunity to with- 
draw his complaint without paying the 
filing fee, if he wanted to. The court held 
that because § 1915(g) didn’t yet apply, 
Lucien’s constitutional challenge to the 
statute was not yet ripe for review. See: 
Lucien v. Jockisch , 133 F.3d 464 (7th 
Cir. 1998). ■ 


1996 Supp. 75-5256, orders of the war- 
den, other than those relating to 
emergency and security procedures, must 
be published and made available to all 
inmates.” 

“While arguably all rules in a 
prison setting have some relationship 
to security concerns, the specific issue 
here is a disciplinary one involving a 
liberty interest in good time credits al- 
ready earned. To be effective, such 
rules need to be detailed in a published, 
written order. Without such an order, 
there is no legal basis to support the 
finding that Le violated the dangerous 
contraband provision of K.A.R. 
44-12-901.” The case was remanded to 
the lower court for further proceedings. 
See: Le v. Simmons , 948 P.2d 1142 
(Kan. App. 1997). ■ 


STATE A FEDERAL INMATES 

...and ihcir families! Are you J i red 
of paying high phone bills from 
your loved ones in prison 9 

TCI HAS THE ANSWER 
Try TCEs 10c Per Minnie Calling 
Plans for cli reel and colled calls made 
from prisons. 

FOR A FREE BROCHURE 
AND SETUP 

CALL TCI TOLL FREE TODAY! 

1-888 2-BiAL A-CON 
(1-888-234-2522) 

111 South Moody Avenue 
Tampa, Florida 33609 


TCI Lowers Costs 

For These States! 

Cal. - 6e 

Ala. - 91/2*? 

Mas. - 80 

111. - 91/2*? 

Ken. - 9*j 

Mos. - 9e ~ 

Mis. - 9e 

Nev. - 91/20 

Fax-on-Demand: 

(217) 726-4345 


19 


September 1998 



Dismissal for Incompetent Appointed Lawyer Reversed 


T he court of appeals for the sev- 
enth circuit held that district 
courts should not dismiss cases for want 
of prosecution where court appointed 
counsel is plainly incompetent. 
Lawrence Dunphy, an Illinois state pris- 
oner filed suit claiming prison officials 
violated his eighth amendment rights 
by disobeying a medical order to give 
him a single cell with a lower bunk on 
a ground floor. The district court ap- 
pointed lawyer Michael Cheronis to 
represent Dunphy. Cheronis did abso- 
lutely nothing to advance the case. After 
failing to appear at court ordered status 
conferences and refusing to follow court 
orders the district court dismissed the 
case for want of prosecution. 

The court of appeals reversed and 
remanded. The court held that the 
guidelines governing district court dis- 
cretion in dismissing actions for want 
of prosecution set forth in Ball v. City 


of Chicago, 2 F.3d 752 (7th Cir. 1993) 
also apply to cases involving appointed 
counsel. In cases involving retained 
counsel, each party is deemed bound by 
the acts of their lawyer-agent. Apply- 
ing Ball the court held the district court 
should have considered sanctions 
against Cheronis before dismissing the 
case. 

“The court must bear in mind, 
where counsel has been appointed or 
recruited for a § 1983 action, that the 
usual assumptions about the agency re- 
lationship between the lawyer and client 
must be relaxed. Greater judicial over- 
sight is an inevitable part of cases in 
which the court has decided to furnish 
a lawyer for a civil client because the 
judge has concluded that the case is too 
complex or difficult for the plaintiff to 
handle on her own.... When the court 
considers a dismissal for want of pros- 
ecution, therefore, it should satisfy itself 


$13,501 Jury Award in Seg Case Affirmed; 
New Trial Denied 


federal district court in Penn- 
ylvania denied defendants’ 
motion for a new trial or to remit a jury ’s 
damage award of $13,501 to a wrong- 
fully segregated prisoner. Jerry Wilson, 
a federal prisoner awaiting sentencing 
at a city jail, was attacked by his cellmate 
Paul Murphy after guards searched their 
cell on August 7, 1994. Guards separated 
the combatants and Wilson was charged 
with various infractions, including fight- 
ing with a Kareem Darby, and placed in 
segregation pending a hearing. Jail rules 
required a hearing within three working 
days of charges being filed. A hearing 
was held for Murphy and the charges 
against him were dismissed because he 
too had been charged with fighting with 
the wrong prisoner. He was released from 
segregation on August 10, 1994. 

Wilson was held in segregation 
without a hearing until August 12, 1994. 
Wilson admitted fighting Murphy but 
denied fighting Darby. The hearing was 
continued and Wilson was returned to 
segregation. Another hearing was held 
on August 17, 1994, and the hearing 
board found Wilson not guilty of the 
charges and released him from segrega- 


tion. Wilson filed suit claiming he was 
held in segregation by a hearing board 
that knew he was innocent of the charges 
against him and this violated his right 
to due process. The case went to trial and 
a jury ruled in his favor and awarded 
Wilson $3,500 in compensatory damages 
against three defendants; $1 in punitive 
damages against one defendant and 
$5,000 each against two defendants, for 
a total damage award of $13,501. 

The defendants moved for a new 
trial under Fed.R.Civ.P. 59, which the 
court denied. The court held that the 
evidence supported the jury’s verdict that 
Wilson’s procedural due process rights 
were violated when he was held in seg- 
regation without a hearing for ten days. 

The court held that punitive dam- 
ages were properly awarded in order to 
deter future misconduct by the defen- 
dants. The court refused to reduce the 
$10,000 in punitive damages awarded 
against two of the defendants, holding 
that the award was not “so grossly ex- 
cessive as to shock the judicial 
conscience.” See: Wilson v. Philadelphia 
Detention Center , 986 F. Supp. 282 (ED 
PA 1997). ■ 



that appointed counsel is on the job. The 
need to advise the plaintiff directly may 
arise more frequently in these cases. Just 
as this court notifies a client when a 
criminal defense lawyer decides to file 
a no merit brief on appeal.... The court 
must also take a more careful look at 
the allocat ion of responsibility between 
the appointed lawyer and the client for 
the actions that have led to its consid- 
eration of dismissal, and should 
consider appointing substitute counsel 
in cases where the fault seems to lie pri- 
marily with the lawyer.” 

The case was remanded because the 
district court’s one line order dismiss- 
ing the case did not create a reviewable 
record to determine if the court had 
abused its discretion. The lower court 
was instructed to consider appointing 
substitute counsel if it determined dis- 
missal was unwarranted. See: Dunphy 
v. McKee , 134 F.3d 1297 (7th Cir. 
1998). ■ 
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Publications Lawsuit Settled in Alabama 

by Cayce Moore 


O n February 28, 1998, U.S. dis- 
trict judge U.W. Clemon ap- 
proved the final settlement in a lawsuit 
challenging a year of blanket censorship 
at Donaldson Correctional Facility 
(DCF), Alabama’s highest security 
prison. 

In March, 1997, DCF warden Steve 
Dees implemented a policy that banned 
all periodicals not included on a list of 
16 approved publications. The list of 
approved publications included Playboy, 
Reader ’s Digest , Car and Driver, 
Newsweek , Wrestling World, Health and 
Fitness , etc. Mail censors used the policy 
to exclude a vast array of other publica- 
tions, namely, everything not on the 
approved list. This included: Prison Le- 
gal News, The Nation, Harpers, Inside 
Chess, Time, U.S . News and World Re- 
port, Outdoor Life , etc. Conspicuously 
absent from the list of approved publi- 
cations were periodicals covering non 
centrist politics, science, literature, and 
other topics not considered standard fare 
in rural Alabama. The policy also pro- 
hibited catalogs of any kind and 
prohibited newspapers from places other 


than the prisoners’ “home towns.” War- 
den Dees later expanded the policy to ban 
all books from the prison. 

In May, 1997, the Southern Poverty 
Law Center filed suit on behalf DCF pris- 
oners. Plaintiffs sought injunctive relief 
requiring the Alabama DOC to abandon 
the DCF policy and instead comply with 
DOC Administrative Regulation f AR) 
303, which requires individual screen- 
ing of all publications and generally 
conforms to the publications policy used 
in the federal prison system. Specifically, 
plaintiffs asked to be allowed to receive 
any book, magazine or newspaper that 
did not pose a threat to prison security 
and to receive book catalogs. 

Under the terms of the settlement, 
the AL DOC agreed to withdraw the 
challenged DCF policy in its entirety and 
follow AL DOC AR 303, which sets forth 
the publications policy for the entire 
prison system. Under AR 303 Alabama 
prisoners can receive any publication not 
reasonably expected to threaten, under- 
mine or damage prison security; order or 
rehabilitation goals. An individualized 
inspection of each issue of a publication 


by the warden or his designee is required 
before a publication is censored. “The 
defendant agreed that no publication will 
be excluded based on a list of permitted 
publications.” 

The settlement further defined the 
term “publisher,” as used in AR 303, to 
include “reputable book, magazine, 
newspaper and book catalog publishers” 
and five different book distributors. It 
provides that the list will be updated pe- 
riodically. 

The plaintiffs waived their right to 
seek attorney fees and costs in the law- 
suit. The parties agreed to have the suit 
certified as a class action suit for settle- 
ment purposes. The plaintiffs’ lawsuit 
was dismissed without prejudice. “In the 
event that the defendant breaches this 
stipulation, the plaintiffs may reinstate 
their suit and/or enforce the stipulation 
as a contract between the parties in state 
court.” This resolved the problem of en- 
forcing settlements in federal court under 
the Prison Litigation Reform Act. The 
settlement is unpublished. The case is: 
Johnson v. Mitchem , Case No. 
97-C-1301-S. US DC, ND AL ■ 


Strip Searched Massachusetts Women Settle Suit for $80,000 


O n December 12, 1997, the Mas- 
sachusetts DOC settled a law- 
suit filed by women prisoners for a total of 
$80,000 plus attorney fees. The class ac- 
tion suit was filed in Suffolk county 
superior court on behalf of 1 12 female pris- 
oners by Massachusetts Correctional Legal 
Services. In the middle of the night of Sep- 
tember 20-21, 1995, 112 women prisoners 
and pretrial detainees at MCI Framingham 
were rousted from their beds by masked 
guards screaming and shouting abuse at 
them, without any explanation. Sixteen of 
the women were strip searched in front of 
dozens of masked guards of both sexes and 
other prisoners, and ordered to provide 
urine samples. Some prisoners requested 
medical attention which was not provided. 
In the course of searching the prisoners’ 
cells extensive personal property was de- 
stroyed. The entire operation was classified 
as a “training exercise” by the MA DOC. 
The prisoners’ lawsuit claimed the man- 
ner of the searches violated their state and 
federal constitutional rights. 


To avoid a hearing on the plaintiffs’ 
motion for a preliminary injunction the MA 
DOC entered into a stipulation on Novem- 
ber 21, 1995, where it agreed that prison 
guards would not wear ski masks or other 
articles to conceal their identities, other 
than protective gear such as visors or hel- 
mets. The DOC agreed that when 
searching rooms, cells or prisoners at MCI 
Framingham guards would refrain from 
deliberate actions intended to inflict severe 
emotional distress on the prisoners being 
searched. Absent reasonable suspicion that 
a prisoner had ingested drugs, no urine tests 
would be conducted at MCI Framingham 
between 11 PM and 7 AM. The DOC 
agreed to provide timely medical attention 
to prisoners who requested it during 
searches. The DOC agreed to conduct strip 
searches and urine tests at the prison “in 
relative privacy with as much dignity as 
possible and will not be conducted in the 
presence of members of the opposite gen- 
der or in the presence of staff other than 
those directly performing the search, ex- 


cept in an emergency.” The DOC also 
agreed that guards performing searches 
“will not unnecessarily destroy or disrupt 
inmates’ personal or state issued property.” 

In settling the suit, the MA DOC de- 
nied any wrongdoing or liability but agreed 
to pay the plaintiffs $80,000 in damages, 
plus attorney fees. The sixteen strip 
searched prisoners would receive an aver- 
age damage award of $1,665; the 
remaining 96 prisoners would receive 
$555. The settlement leaves the distribu- 
tion of the damage award to the plaintiffs 
but specified that no single plaintiff could 
receive more than $5,000. The stipulation 
entered into in 1995 is to remain in effect 
permanently and can be enforced in a sepa- 
rate action by any prisoner imprisoned at 
MCI Framingham. Readers should note 
this is an unpublished settlement. Attor- 
ney fees have not yet been awarded. The 
plaintiffs were capably represented by 
MCLS attorneys Barry Barkow and Lisa 
Otero. See: Aquino v. DuBois , Suffolk 
County Superior Court No. 95-6175. H 
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AEDPA Successive Petitions Clause Not Applicable 
to Disciplinary Hearings 


T he court of appeals for the fifth 
circuit held that habeas corpus 
petitions challenging prison disciplinary 
hearings that became final after prior 
habeas petitions challenging a criminal 
conviction have become final, are not 
successive for purposes of the 
Anti-Terrorism and Effective Death Pen- 
alty Act (AEDPA). This ruling is 
significant because it is the first pub- 
lished opinion to address this important 
issue. 

Shane Cain, a Texas state prisoner, 
challenged the loss of good time credits 
in two prison disciplinary hearings by 
seeking permission from the fifth circuit 
court of appeals to file two habeas cor- 
pus petitions seeking restoration of the 
lost good time credits. Cain had previ- 
ously challenged his criminal conviction 
in federal habeas proceedings. 

When AEDPA was enacted it cre- 
ated 28 U.S.C. § 2244(b) which states 
that district courts cannot consider 
claims presented in a second or succes- 
sive habeas petition unless a circuit court 


first grants permission to file it. Cain’s 
petition to file a successive habeas peti- 
tion was denied as being unnecessary. 

“The AEDPA, however, does not 
define what constitutes a 'second or 
successive’ application. Nevertheless, 
a prisoner’s application is not second 
or successive simply because it follows 
an earlier federal petition. Instead, sec- 
tion 2244 — one of the gatekeeper 
provisions of the AEDPA — was en- 
acted primarily to preclude prisoners 
from repeatedly attacking the validity 
of their convictions and sentences. 
Thus, a later petition is successive 
when it: 1) Raises a claim challenging 
the petitioner’s conviction or sentence 
that was or could have been raised in 
an earlier petition; or 2) otherwise con- 
stitutes an abuse of the writ.” 

The court held that Cain’s current 
petitions were not successive because 
they did not attack the validity of his 
criminal conviction or sentence. 
“...Cain’s petitions focus on the admin- 
istration of his sentence. Indeed, even if 


his claims are found to be meritorious 
and his good time credits are restored, 
Cain will continue to serve his sentence 
as it was imposed by the trial court. ” The 
court noted that Cain could not have 
raised these issues in two prior habeas 
petitions he had filed because the disci- 
plinary hearings at issue had yet to occur. 
Thus, there was no “abuse of the writ.” 

“Consequently, we hold that con- 
gress did not intend for the interpretation 
of the phrase 'second or successive’ to 
preclude federal district courts from pro- 
viding relief for an alleged procedural 
due process violation relating to the ad- 
ministration of a sentence of a prisoner 
who has previously filed a petition chal- 
lenging the validity of his conviction or 
sentence, but is nevertheless not abus- 
ing the writ.” 

“Therefore, Cain does not need this 
court’s permission to file his two peti- 
tions because these petitions are not 
successive within the meaning of 28 
U.S.C. § 2244.” See: In Re Cain , 137 
F.3d 234 (5th Cir. 1998). ■ 


Washington Felon Voting Suit Proceeds 


I n the October, 1997, issue of PIN 
we reported Farrakinan v. Locke , 
a lawsuit challenging the felon disenfran- 
chisement provisions of the Washington 
state constitution which prohibit convicted 
felons from voting. The defendants filed a 
motion to dismiss under Fed.R.Civ.P. 
12(b)(6), arguing the suit failed to state a 
claim upon which relief could be granted. 
The district court granted the motion in 
part and denied it in part. 

Black, Hispanic and Native Ameri- 
can Washington state prisoners filed suit 
contending that Article VI, § 1 and 3 of 
the Washington constitution, which pro- 
hibits convicted felons from voting, violates 
the first, fourth, fifth, sixth, ninth, four- 
teenth and fifteenth amendments to the 
U.S. constitution and the Voting Rights Act 
(VRA). The plaintiffs alleged that minori- 
ties are disproportionately prosecuted and 
sentenced in Washington, resulting in their 
disproportionate representation among 
those disenfranchised under the state con- 
stitution. Consequently, the law causes vote 
denial and vote dilution on the basis of race, 
which violates the VRA and U.S. consti- 
tution. 


The VRA was enacted to eliminate 
vote denial and vote dilution on the basis 
of race. The court held that Washington’s 
felon disenfranchisement law is a voting 
device subject to the VRA. In Richardson 
v. Ramirez , 418 U.S. 24, 94 S.Ct. 2655 
(1974) the supreme court held that sec- 
tion 2 of the Fourteenth amendment 
provides constitutional recognition and 
support for felon disenfranchisement 
laws. However, the supreme court has 
made it clear that felon disenfranchise- 
ment laws cannot be used as a tool for 
racial discrimination See: Hunter v. 
Underwood , 471 U.S. 222, 105 S.Ct 1916 
(1985). The court in this case held that 
the VRA provides an avenue for relief if 
the plaintiffs can prove that race plays an 
impermissible role in the application of 
Washington’s disenfranchisement scheme 
by making it more likely that minorities 
will lose the right to vote. 

The court dismissed plaintiff Bevan 
Maxey’s claim of vote dilution. Maxey, a 
black voter who is not a felon, claimed that 


had not alleged sufficient facts to support 
his claim. 

The court dismissed all of the plain- 
tiffs’ constitutional claims, holding there is 
no direct or circumstantial evidence that the 
Washington law at issue was enacted with 
racial discrimination as a motivating fac- 
tor. Tlie court also held that it is inconsistent 
with Richardson to conclude that any U.S. 
constitutional provision will be violated by 
felon disenfranchisement laws. The court 
held that the “Plaintiffs can only state a claim 
for relief based on the invalidity of 
Washington’s felon disenfranchisement 
scheme to the extent that the law discrimi- 
nates on the basis of race.” 

The case is now proceeding through 
discovery. The defendants attempted to im- 
mediately appeal the denial of their motion 
to dismiss. Both the district court and the 
ninth circuit court of appeals denied their 
motion. See: Farrakhan v. Locke , 987 F. 
Supp. 1304 (ED WA 1997). For further dis- 
cussion on VRA litigation strategies to 
challenge felon disenfranchisement laws, 


by impacting minorities the Washington see: Givinq Cons and Ex-Cons the Vote. 
disenfranchisement laws dilute the effective- PLN, May, 1994. back issues are available 
ness of his vote. The court held that Maxey for $5 . ■ 
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No Immunity for Asbestos Exposure; 
Toxic Water Claim Remanded 


T he court of appeals for the sec- 
ond circuit held that prison of- 
ficials are not entitled to qualified 
immunity for exposing a prisoner to air- 
borne asbestos. The court also held that 
a prisoner plaintiff was entitled to 
present evidence that a prison’s water 
supply was contaminated with toxic 
chemicals and the district court erred in 
dismissing the claim. 

In 1993 Mark LaBounty, a New 
York state prisoner, filed suit claiming 
conditions of confinement at the 
Woodbourne Correctional Facility con- 
stituted cruel and unusual punishment, 
in violation of the Eighth amendment, 
because toxic chemicals in the prison’s 
water supply and airborne asbestos par- 
ticles from pipes caused him myriad 
illnesses. During discovery LaBounty 
submitted interrogatories asking the de- 
fendants what chemicals were present in 
the prison’s water supply. The defen- 
dants did not respond. The court ordered 
a response after LaBounty filed a mo- 
tion to compel. The defendants 
submitted interrogatories asking 
LaBounty what chemicals he claimed 


In Fact 

According to Prison Watch in Salt 
Lake City, Utah, 69 percent of the 
state population are members of the 
Church of Jesus Christ of Latter-Day 
Saints (Mormons) Yet le ss than 
one-third (31.6 percent) of the state 
prison population are Mormons. More 
than two-thirds of probationers are 
Mormons, however. 

The U S. congress doesn’t always put 
its money where its mouth is. The 
1 994 and 1995 federal crime bills “au- 
thorized” a total of $40.5 billion in 
anti-crime spending. By the end of FY 
1996-97, however, only about $ I I bil- 
lion had bem appropriated: The ’94 
crime bill “authorized” $6.9 billion 
for crime prevention programs; only 
$688 million was spent by the end of 
FY 96-97. Of the $2. 5 billion autho- 
rized for prison building grants in FY 
96-97, only $942 million was actu- 
ally appropriated. 


were in the water. He said he did not 
know because the defendants had not 
responded to his interrogatories yet. Ul- 
timately, the district court held that 
pursuant to Fed.R.Civ.P. 37(b)(2) 
LaBounty was precluded from present- 
ing evidence on the water claim because 
he did not answer the interrogatory. Sum- 
mary judgment was granted to the 
defendants on the toxic water claim. 

The district court held that genuine 
issues of material fact existed as to 
whether LaBounty was exposed to asbes- 
tos and the knowledge prison officials 
had of that exposure, precluding sum- 
mary judgement. On the defendants’ 
motion for reconsideration the court 
granted summary judgment to the defen- 
dants, holding they were entitled to 
qualified immunity from money damages 
because “the unlawfulness of exposing 
plaintiff to crumbling asbestos was not 
‘clearly established’ under federal law.” 

The court of appeals reversed and 
remanded. The court held that the dis- 
trict court erred in barring LaBounty 
from presenting evidence on the toxic 
water claim because the record showed 
LaBounty never received the information 
the defendants were ordered by the court 
to provide. “In light of the lack of evi- 
dence in the record regarding the 
production of documents, we must va- 
cate the grant of summary judgment so 
that the district court can determine 
whether LaBounty was given copies of 
the daily sheets. If he was not, he deserves 
an opportunity to receive the information 
and to use it to oppose summary judg- 
ment. If he has, then the prior dismissal 
may appropriately be reinstated.” 

The court held that the factual record 
regarding LaBounty ’s asbestos exposure 
required a trial to resolve. LaBounty 
claimed he was exposed to airborne as- 
bestos, which came from pipe coverings 
throughout the prison. The defendants 
claimed the pipes were in good repair and 
no asbestos exposure occurred. They did 
admit that at times the pipe coverings 
broke and some asbestos exposure may 
have occurred. LaBounty claimed he re- 
peatedly complained to prison officials 
about the asbestos; the defendants denied 
having a record of any such complaints. 


The appeals court held that a trial was 
required to resolve the differences. 

Qualified immunity is a judicially 
created doctrine which precludes the 
award of money damages against gov- 
ernment officials unless the right 
allegedly violated was “clearly estab- 
lished” at the time of the violation. The 
court held that the district court erred in 
holding the right at issue in this case was 
“the right to be free from crumbling as- 
bestos.” “Instead, we find that the right 
to be free from deliberate indifference to 
serious medical needs, established in 
Estelle v. Gamble , 429 U.S. 97, 104, 97 
S.Ct. 285, 291 (1976), best encompasses 
the alleged conduct. In Estelle , the court 
held that such indifference constituted 
‘cruel and unusual punishment’ under 
the Eighth Amendment.” 

The court noted that the eleventh 
circuit in Powell v. Lennon , 914 F.2d 
1459 (11th Cir. 1990), denied prison of- 
ficials qualified immunity for exposing 
prisoners to airborne asbestos. The court 
held prison officials were not entitled to 
qualified immunity because the dangers 
of asbestos were well known and “a rea- 
sonable person would have understood 
that exposing an inmate to friable asbes- 
tos could violate the Eighth 
Amendment.” The case was remanded 
for further proceedings. See: LaBounty 
v. Coughlin , 137F.3d68 (2nd Cir. 1998). 

Readers should note that many pris- 
ons, especially those built before 1970, 
contain asbestos insulation, pipe cover- 
ings, etc. PLN has carried extensive 
coverage of prison asbestos litigation 
over the years. It is important to under- 
stand that the presence of asbestos alone 
does not pose a health hazard. What 
causes cancer and many other illnesses 
is airborne, or “friable,” asbestos that 
results from broken pipe coverings, in- 
sulation exposed to air, asbestos removal 
without specialized equipment by trai ned 
personnel, etc. Asbestos contamination 
is strictly regulated in most states and 
by the federal government. As such it is 
relatively easy to confirm asbestos ex- 
posure. If it has occurred prisoners 
should seek counsel specialized in asbes- 
tos litigation rather than- litigate the 
matter pro se. ■ 
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AZ: In July, 1998, a jury acquitted 
Bruce Howell, a Perryville prisoner, of 
murder and all charges but one related 
to the killing of prison guard Brent 
Lumley. Howell faces a second trial on a 
single charge of deadly assault by a pris- 
oner. 

AZ: On June 29, 1998, an uniden- 
tified transsexual prisoner filed charges 
alleging that Maricopa county jail guard 
George Back forced him to perform oral 
sex in a jail cell. Back resigned from the 
job as a guard, while the jail insisted the 
act was consensual. 

CA: In early July, 1998, Ronnie 
Hawkins, a defendant in a three strikes 
case, was ordered shocked by Los Ange- 
les Municipal court judge Joan 
Comparet-Cassanithe. Hawkins was 
wearing a “stun belt” which delivers a 
50,000 volt electrical charge, because he 
had been in fights while in jail. The judge 
ordered a bailiff to administer the eight 
second shock because Hawkins repeat- 
edly interrupted her. Several attorneys 
filed complaints over the incident. 
Hawkins, represented by lawyer Stephen 
Yagman, filed suit. He is the first defen- 
dant to have the device activated since 
Los Angeles began using it in 1996. 

CA: On April 14, 1998, Jerry Bailey, 
a guard at the federal Metropolitan Cor- 
rectional Center in San Diego, pleaded 
guilty to a misdemeanor for engaging in 
oral sex with an unidentified prisoner. 
Bailey was supposed to be photograph- 
ing the prisoner when the assault took 
place. 

CA. On June 1, 1998, James Moore 
was in a Los Angeles superior court room 
when a jury returned its verdict finding 
him guilty of kidnapping for the purpose 
of sexual battery. Upon hearing the ver- 
dict Moore pulled a plastic knife from 
his clothes and stabbed two deputies. A 
third deputy shot and killed Moore in 
the courtroom. Moore had been free on 
bond pending his trial. 

CA: On May 7, 1998, Octavio 
Orozco was shot and killed by a guard 
at the Pleasant Valley State Prison in 
Coalinga. Orozco was shot in the din- 
ing hall while he and two other prisoners 
attacked another prisoner. The prison- 
ers were all unarmed. 
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News in Brief 

CA: On April 20, 1998, former Cali- 
fornia Department of Corrections guard 
Diane Goodwin was sentenced to two 
months in jail after pleading guilty in 
Sacramento County superior court to 
three felony counts of false imperson- 
ation, one misdemeanor count of 
unauthorized communication with a 
prisoner and no contest to conspiracy to 
impersonate the wife of CDC prisoner 
Paul Thomas. Goodwin, a 17 year CDC 
guard, fell in love with Thomas while 
he was serving a 25 to life sentence at 
New Folsom for murder. After Thomas 
was transferred to Corcoran Goodwin ob- 
tained a driver’s license stating she was 
Thomas’ estranged wife. Using the fake 
license Goodwin participated in four 
Extended Family Visits with Thomas. In 
April, 1996, she was confronted by CDC 
officials about the relationship and re- 
signed. Goodwin said the only regret she 
had was not quitting her job before be- 
ginning the affair with Thomas. 

CT: On June 4, 1998, Lieutenants 
Philip LaFleur and Gerald Hines were 
fired from the MacDougal Correctional 
Institution for threatening to lynch, or 
hang, a black prisoner during a disci- 
plinary hearing. Their conduct was 
characterized by the DOC as “unprofes- 
sional” and rejected their defense that 
they were “only joking.” Guard Michael 
Glover received a written reprimand. All 
three guards are appealing the sanctions. 

FL: On April 20, 1998, prisoners 
from a work crew at the Copeland Road 
Prison saved the life of Shonte Crawford. 
Crawford’s car flipped over off the “Al- 
ligator Alley” road in South Florida and 
landed in a canal. Crawford was trapped 
in the submerged car which prisoners 
lifted and allowed Crawford to breathe 
until rescue units arrived. Rescuers cred- 
ited the prisoners with saving Crawford’s 
life. Ironically, despite extensive and 
congratulatory coverage in the local 
media, none of the prisoner rescuers were 
named. 

GA. In June, 1998, Alabama state 
prisoner Ronald Sanders was sentenced 
to 15 years in a federal prison for mail- 
ing a crude matchhead letter bomb to the 
eleventh circuit court of appeals in At- 
lanta. Sanders said he mailed the device 
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because he was desperate to be trans- 
ferred from the Alabama prison system. 

Italy: On June 22, 1998, Mafia 
bosses Ferdinando Cesarano and 
Giuseppe Autorini escaped from a 
packed courtroom in Rome while on trial 
for Mafia activities. The prisoners es- 
caped through a hole cut into the floor 
of the defendants’ box in the courtroom 
that led to a road near the courthouse. 
The prisoners were successful in getting 
away. 

KS: On May 1, 1998, Kenneth Tay- 
lor and Jeremy Willis escaped from the 
U.S. Disciplinary Barracks in Ft. 
Leavanworth by hiding in a garbage 
truck. The truck driver reported the es- 
cape after the two jumped from the truck. 
After a search Taylor surrendered to po- 
lice. Willis was shot and wounded while 
trying to steal a police cruiser. Both men 
are former airmen. 

MS: On June 25, 1998, Mississippi 
state prisoners Mario Centobie and Jer- 
emy Granberry escaped by overpowering 
a sheriff’s deputy escorting them to a 
court hearing from prison. On June 27 
they allegedly shot an Alabama police- 
man who tried to arrest them. Both were 
later caught. 

NV: On April 2, 1998, Steven 
Schaaf, a prisoner at the Carson City 
Correctional Center, was shot and killed 
by prison guards after removing re- 
straints and escaping from a prison van 
taking him to a doctor’s office. Guards 
shot Schaaf after they were unable to 
catch up with him. 

NY: Faced with severe overcrowd- 
ing of its juvenile prisons, New York City 
officials announced that up to 100 chil- 
dren between the ages of 10-16 would 
be housed on a prison barge anchored in 
the East River. 

OH: On May 21, 1998, anti crime 
crusaders Art McKoy and Abdul Rahim 
Ali Hasan, president and chairman, re- 
spectively, of Black on Black Crime, Inc., 
were sentenced to three years in state 
prison for fraud. The group was mistak- 
enly sent several thousand dollars by the 
city of Cleveland, rather than do the hon- 
est thing and return it, the “anti crime” 
fighters pocketed the money and spent 
it on personal items. 
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Legislative Immunity For Local 
Jail Budget Votes 


T he Eleventh Circuit has held 
that county commissioners are 
entitled to absolute legislative immunity for 
failing to adequately fund a jail, thereby 
causing inadequate jail conditions 

Current and former Alabama jail pris- 
oner plaintiffs sued alleging overcrowding, 
inadequate medical care and medical fa- 
cilities, inadequate supervision, and other 
unconstitutional conditions in the county 
jail. They included the county commission- 
ers as defendants because a state statute 
makes it the county commissioners’ respon- 
sibility to pass an annual budget which 
includes jail expenses. Defendants filed a 
motion to dismiss claiming absolute legis- 
lative immunity. The district court denied 
the motion and defendants appealed. 

Reviewing the issue de novo the court 
of appeals held that legislative immunity, 
established in the Speech and Debate Clause 
of Article 1, § 6, clause 1 of the U. S. Consti- 
tution, can protect local legislators when 
acting in their legislative capacities. “Leg- 
islators have absolute immunity under 
section 1983 when they are ‘acting within 
their legislative roles’ performing ‘legis- 
lative acts.’” Tower v. Glover, 467U.S914, 
920 (1984). However, this immunity ex- 
tends only to acts undertaken in a 


legislative, not an administrative or mana- 
gerial capacity. “An act is deemed 
legislative, rather than administrative or 
managerial, when it is policymaking and 
of general application.” 

Passing a general county budget 
which includes the jail budget is 
policymaking and of general application 
(it affects all county residents), thus it is a 
legislative act. Therefore, the county com- 
missioners were entitled to absolute 
legislative immunity. Their motion to dis- 
miss should have been granted in favor of 
each commissioner sued in his individual 
capacity for monetary damages. The court 
implies that the county commissioners 
might not be immune were the jail funded 
by a specific, rather than a general budget. 

The concept of local legislators being 
given absolute legislative immunity for leg- 
islative acts was recently reaffirmed by the 
Supreme Court. Bogan v. Scott-Harris, 118 
S. Ct. 966 (1998). Litigators should note that 
some states require the county commission- 
ers to ensure the standards the jail is 
operating under, not just pass a budget. This 
ruling would not affect the liability of county 
commissioners for failure to ensure jail stan- 
dards. See: Woods v. Game l, 132F.3d 1419 
(11th Cir. 1997). B 


$1,000 Awarded in Denial of Dental Care in TX 


TN: On June 10, 1998, Hamilton 
County (Chattanooga) jail guard 
Lonnie Hood was indicted for giving 
$400,000 to former New York police- 
man Vincent Bovino in exchange for 
illegal steroids destined to be sold in 
the jail. Hood has pleaded guilty to 
money laundering and is cooperat- 
ing with prosecutors who expect to 
indict more jail guards. 

TX: In June, 1998, the Ft. Stock- 
ton Independent School District’s 
board of trustees announced that it 
would continue to use prison slave 
labor to perform janitorial and 
groundekeeping duties in its schools, 
but would try to limit the contact 
prisoners had with students. 

TX: On April 5, 1998, state 
health officials traced a Rubella out- 
break to an Immigration and 
Naturalization Service detention cen- 
ter in Bayview. Since November, 
1997, twenty detainees have con- 
tracted Rubella which then spread to 
outside citizens through the facility’s 
employees. 

TX: On May 12, 1998, former 
Starr county sheriff Eugenio Falcon 
was sentenced to two years in fed- 
eral prison for organizing a bail bond 
kickback scheme. Falcon, justice of 
the peace Adan Garcia and jailers 
Javier Garcia, Armando Saenz, Jose 
Venecia and Victor Gonzales all 
pleaded guilty to conspiring to refer 
detainees to bailbondsman Homero 
Longoria in exchange for kickbacks. 
Longoria was the prosecution’s main 
witness against the defendants. 

VA: On June 11, 1998, former 
Powhatan Correctional Center war- 
den Patrick Gurney pleaded guilty to 
one count of assault and battery for 
biting his wife and stepson. He was 
sentenced to one year in jail, which 
was suspended for three years. Gur- 
ney remains employed by the 
Virginia DOC, working at the re- 
gional office in Charlottesville. 

WY: On June 10, 1998, 
Brett West, a guard at the Wyoming 
Women’s Center in Lusk, pleaded 
guilty in state court to one count of 
second degree sexual assault for rap- 
ing two women prisoners on three 
occassions at the prison.^ 
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O n July 14, 1997, federal magis- 
trate Judith Guthrie held that 
Texas prison dentists were deliberately 
indifferent in refusing to provide dental 
care to a prisoner. Following a bench trial 
magistrate Guthrie awarded the plaintiff 
$1,000 in damages. Garmon Coats, a 
Texas state prisoner, sought to have a 
broken filling replaced. The Texas De- 
partment of Criminal Justice (TDCJ) 
limits dental care to prisoners who pass 
a “plaque test,” which involves swish- 
ing a red liquid solution in the patient’s 
mouth to show the location of plaque on 
teeth. To pass the test, plaque must be on 
less than 20% of the teeth. To receive 
dental care prisoners must pass the 
plaque test. TDCJ dentists claim they use 
the test to compel good oral hygiene. 

Coats was denied dental care be- 
cause he repeatedly failed the plaque test. 
Over an 18 month period Coats submit- 
ted over 50 sick call requests seeking care 
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for his tooth. As a result of the delay, the 
tooth died and prison dentists refused to 
provide a root canal and a cap, claiming 
that TDCJ policy prohibited them from 
doing so and only tooth extractions were 
allowed. Coats filed suit claiming that 
prison dentist Joseph Mitchell was de- 
liberately indifferent to his serious 
medical needs. 

The court agreed and ruled that the 
delay in providing dental care violated 
Coats’ eighth amendment rights. The 
court awarded Coats $1,000 in damages. 
The court did not order injunctive relief, 
but said it would reconsider the matter 
if care was not provided. Coats litigated 
the case pro se and informed PLN he was 
provided with a root canal and a filling 
in October, 1997 as well as $56 in inter- 
est. The state did not appeal the ruling, 
which is unpublished. See: Coats v. 
Moore , US DC, ED TX, Tyler Division. 
Case No. G96CV-283.H 
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Arizona DOC Paralegal Fraud: 

Law Libraries Closed, Replaced by Scam Artists 

by Dan Pens 


O ne year ago this month, PEN 
reported that 34 Arizona 
prison law libraries were permanently 
closed and replaced with visiting para- 
legals under contract with the state. 
[See: “Experiment in Access: Law Li- 
braries Eliminated in Arizona Prisons” 
PLN , Vol. 8 No. 10]. The “experiment 
in access" recently exploded in the faces 
of its creators, rocking the Arizona DOC 
(ADOC) with charges of fraud, misman- 
agement and criminal negligence. 
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The August 12, 1998, edition of the 
Arizona Republic reported that “correc- 
tions officials confirm that the man to 
whom they granted a $396,000 paralegal 
contract last year has a criminal record 
and bogus educational credentials.” 

The scandal elicited an immediate 
response from ADOC Director Terry 
Stewert, who insisted that the case of con- 
tract paralegal Scott Sirota is an isolated 
incident that does not reflect on the in- 
tegrity of the ADOC or its contract 
paralegal system. 

Stewart’s attempt to deflect criticism 
from the ADOC and focus blame on the 
contractor rings hollow; though, when you 
consider the embarrassing fact that the 
spark which ignited the scandal came from 
outside the Department Were it not for 
the efforts of prison activist Donna Hamm 
of the prison rights group Middle Ground, 
Stewart and the ADOC might still be en- 
joying the “success” of their contract 
paralegal experiment. Instead, the first 
indication of impending disaster landed on 
the desk of Director Stewart in the form of 
a July 12, 1998, letter from Ms. Hamm. 

“1 recently reviewed the public 
records I purchased many months ago,” 
Hamm wrote, “regarding the Contract 
Award to paralegal contract providers 
involved in the DOC’s implementation of 
Department Order 902. It is unfortunate 
that, working with the tiny cadre of vol- 
unteers and limited budget available to 
my organization, I was able to review this 
information only recently.” 
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What follows is the story of what 
Ms. Hamm and Middle Ground uncov- 
ered. 

In early 1997, the ADOC put out an 
RFP (Request For Proposals) for private 
contractors to submit bids to provide 
paralegal sendees to Arizona’s prisons. 
Six bidders responded with bids outlin- 
ing which of Arizona’s 14 prison 
complexes they would provide coverage 
for and what their hourly charge would 
be. 

The highest bidder was $75 per 
hour. Another bidder was disqualified 
because she is a licensed attorney and 
the RFP specifies that only paralegals, 
and not practicing attorneys, are eligible 
to bid for the contract. In the end, three 
bids were accepted and the state was 
carved into three terntones to be served 
by the trio of contractors. 

On July 21, 1997, Contract No. 
C70448-001 was signed by Scott Sirota, 
41, of Phoenix, Arizona. Sirota was 
awarded the largest territory, covering 
the nine prison complexes in the South- 
ern half of the state. Sirota bid $25/hour 
to provide 288 hours/week of paralegal 
services to the Fort Grant, Safford, Dou- 
glas, Florence, Eyman, Tuscon, SACRC, 
MCCTF, and Yuma prisons, and a por- 
tion of the services to the Perryville 
pnson. The total annual estimated cost 
was $374,400. 

But Sirota’s contract with the DOC 
authorizes him to charge the “All Inclu- 
sive Hourly Rate” of $3 5/hour (which 
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Paralegals (continued) 

includes “the labor rate, labor benefits, 
payroll burden, required insurance, 
Workers’ Compensation fee, profit, over- 
head, legal defense costs and all other 
related cost factors”). Sirota’s contract 
authorizes him to bill the ADOC a total 
not to exceed the “All Inclusive” an- 
nual amount of $520,000. 

PLN has obtained a July 11, 1997 
memo from David Stephenson, the 
ADOC monitor of the paralegal services 
program, to Director Stewert, recom- 
mending that contracts be awarded to 
Sirota and two others. 

“The three listed prospective para- 
legal contractors have had a background 
clearance conducted,” writes 
Stephenson. “Following your action on 
this recommendatioa all subsequent pro- 
spective paralegals will be subjected to 
background clearance activities, to in- 
clude review of the standard background 
information as well as an NCIC, ACIC, 
and CCH.” 

Sirota completed and submitted a 
“Background Questionnaire” on June 23, 
1997. Under “Criminal History” Sirota 
listed only a 1987 “driving on a sus- 
pended license” misdemeanor. He 
answered “No” to: “Are you currently on 
probation or parole?” 

But Sirota is on probation for at- 
tempted theft, according to court records 
obtained by Donna Hamm and shown to 
PLN. In 1997, he was charged with 
felony forgery and theft when he stole 
an insurance check and deposited it in 
his personal bank account. 

Sirota entered into a plea agreement 
in which the charge was lowered to a 
misdemeanor of attempted theft. He was 
ordered to pay restitution and placed on 
probation for one year, beginning on 
February 11, 1997. 

According to the Arizona Republic , 
Sirota was a defendant in 1985 federal 
lawsuit involving the sales of phony Cab- 
bage Patch dolls. 

In his bid application, Sirota listed 
a 1978 Bachelor of Science degree in 
Business Administration from Arizona 
State University (ASU). He also claimed 
to have “attended” the ASU College of 
Law in 1986. The ADOC apparently 
failed to verify these claims. 

“A simple telephone check with the 
ASU Records Department,” Ms. Hamm 


wrote in her 12 July letter to Director 
Stewart, “a telephone check consuming 
a total of approximately three minutes, 
revealed that Sirota attended ASU dur- 
ing the period from June of 1 976 through 
December of 1977 — and did not obtain 
any type of undergraduate degree. He left 
school and returned for the period from 
August through December of 1981. 
Again, no undergraduate degree was ever 
conferred. Additionally, Mr. Sirota was 
never admitted as a student to the ASU 
College of Law.” 

Sirota claimed on his bid applica- 
tion to have worked for the Arizona 
Attorney General’s Office from June, 
1978, through May, 1983. According to 
Ms. Hamm, the Attorney General’s of- 
fice said that claim cannot be verified 
because they don’t keep employment 
records that long. Sirota also claimed to 
have been employed as “a legal assistant 
to majority counsel” of the U. S. Congres- 
sional House Select Committee on 
Assassinations, from May, 1978, through 
June, 1979. According to Hamm, “there 
is no record of him having worked for 
any congressional committee... Again, 
the information was not verifiable.” 

Stewart confirmed to the Arizona 
Republic that the ADOC initiated an 
internal probe of Sirota after Donna 
Hamm came forward with the informa- 
tion about Sirota. Stewart said that the 
monitor of the prison paralegal contracts, 
David Stephenson, resigned after ques- 
tions about Sirota’s background surfaced. 
He placed the blame squarely on 
Stephenson for failing to do adequate 
background checks. 

“They weren’t monitored,” Stewart 
said. “The contract monitor whose re- 
sponsibility it was to do that did not do 
it. It’s that simple.” 

Stewart said the probe has turned 
into a criminal investigation and vowed 
to pursue criminal charges against 
Sirota; under state law it is a felony to 
obtain more than $100,000 in benefits 
through fraudulent means. 

But Sirota’s little white lies on his 
application are but the tip of an increas- 
ingly sleazy iceberg. Among the 
paralegals hired by Sirota to provide “le- 
gal services” to approximately 19,000 
Arizona prisoners is his brother, Mark 
Sirota, 38, a former Mesa. Arizona, po- 
lice sergeant fired in 1992 after being 
accused of having sex with a citizen 
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while in his patrol car on duty and falsi- Sirota and his gang would have billed the Middle Ground’s investigation revealed 
fying documents to obtain $700 from a ADOC for a total of $512,000 ($137,600 this claim to be untrue, 
tuition reimbursement program. As a over the submitted bid, but a mere $8,000 “Ms. Litzau attended Phoenix Corn- 

patrol officer, Mark Sirota was suspended less than the maximum “All Inclusive” munity College,” says Hamm, “from 
for five days after he was found peeping amount authorized under his contract Spring of 1988 through the Spring of 
into a woman’s bedroom with binocu- with the ADOC). 1997, acquiring 45 credit hours. How- 

lars. But the problem is apparently not ever, no diploma/certificate or degree has 

Also employed as a paralegal by limited to Sirota and his merry band of been conferred.” 

Scott Sirota is his ex-wife, Kimberly scamsters. After exposing Sirota as a Litzau and Sirota may not have com- 
Farragher. According to Hamm, neither fraud and scam artist, Donna Hamm of pleted their college studies or obtained 
Sirota’s brother nor ex-wife has any for- Middle Ground turned her investigative degrees, but they apparently studied the 
mal paralegal training, as required by the attention to the second of the three para- RFP closely enough to know they’d have 
RFP for ADOC Contract Paralegals. legal contractors, Laurianne R. Litzau, to lie about their qualifications in order 
A source inside the ADOC who 35, of Phoenix, Arizona. to satisfy the RFP’s General Specifica- 

spoke on condition of anonymity told Litzau was awarded ADOC Con- tions/Requirements/Minimum 
Donna Hamm that Sirota has falsified tract No. C70448-002 to provide an Qualifications (“A Diploma/Certificate/ 
time slips submitted to the ADOC. PLN estimated $52,000 worth of paralegal Degree in paralegal studies”), 
has obtained a copy of Sirota’s paralegals’ services to the approximately 4, 100 pris- The third contract was awarded to 

hours billed for a two week period from oners in Central Arizona’s Perryville, Charles Brandel, of Northern Arizona 
September 1-15, 1997. He claims 680 Phoenix/ Aspen, ACW, Globe, and Paralegal Services. Brandel, who was the 
hours (412 hours billed at $25/hour and ASP-Phoenix prisons. Litzau listed an lowest bidder, was awarded a contract to 
268 at $35/hour) for a total of $ 19,680. If “ AA Paralegal” diploma/degree from provide 40 hours/week to the state’s two 
this two-week billing cycle is representa- Phoenix Community College on her Northernmost prisons: $15/hour for 32 
tive of the entire year of the contract, then ADOC Background Questionnaire. But hours/week at the Winslow prison, and 

Arizona Paralegals Obstruct Court Access 

by [AZ prisoner, name withheld by request] 

T he elimination of Arizona in their contract that forbids them from sitting down with a hack to tell them 
prison law ? libraries is an ex- offering assistance beyond the “initial your woe-is-me story 
periment that other states (and the pleading” stage. (One paralegal I know' Lastly, the box where the parale- 
courts) are watching. Does the contract of was reportedly fired because she did gal request forms go, by policy, is 
paralegal system work? And does it some research for a prisoner and took opened by the graveyard guards who 

provide constitutionally adequate ac- an active interest in his case.) sort through the requests and forward 

cess to the courts? After one year of this Another problem is getting an ap- them. The fear of retaliation (which, 

experiment. I’d say the answer to both pointment to see a paralegal in the first believe me, is absolutely justified) 

is “No”. place, especially from a lockdown or con- leaves many prisoners very reluctant to 

I have personally observ ed numer- trol unit position. They schedule one day write their issues and complaints down 
ous meetings between the contract a week, about an hour total, and cram on the form, or even to submit one in 
paralegals and prisoners. The parale- all the “clients” into that short time. On the first place, 
gals offer zero advice, and are pretty the lockdown yards (which includes an ft’s all designed to show “success” 
damn quick to explain in no uncertain increasing number of Arizona prison by reducing the number of lawsuits 

terms that they are not required to pro- units) you have to give the guard a filed. That is the sole aim — not pro- 

vide advice. Instead, they tell the “Forms Request Form” to obtain what- viding any meaningful access to the 
prisoner to 1) read the Self-Help Liti- ever form you want (kite, medical courts. The DOC has a vested interest 
gat ion Manual, or 2) write to an request, etc. ). There is no listing of “Para- to show such “success”. And once they 
attorney Average time with each “cli- legal Request” on this form. So when you do — and the truth is not told about 

ent” [prisoner] is 5 to 10 minutes. ask the guard how you can obtain a re- how they are doing it — then other 

In the rare instance when a pris- quest form to see a paralegal, you are states will be certain to follow, 
oner has an actionable complaint, the told: “All forms listed are what you are I only hope that with the revelations 
paralegal hands him a fill-in-the-blanks allowed.” of fraud and mismanagement brought 

§1983 form; They don’t help one bit in The contract paralegal system is to light by Middle Ground, and the re- 
preparation of this form; the prisoner what our worst fears said it would be — porting of this story by Prison Legal 
is left to fill it out himself with no in- and more! The program is set up and News and other media, other states will 
structions. After the “initial filing” of operated to be an obstacle to court, not a think twice before they believe any 
this form, the prisoner is on his own. stepping stone. They do NO research, of- claims made by the state of Arizona that 
If there is a motion by the state to fer NO advice, and show NO interest in their “Experiment in Access” contract 
dismiss or for summary judgement, the anybody’s case. Really, talking with one paralegal system offers any kind of mon- 
paralegals strictly adhere to the clause of these paralegals is about as useless as etary savings or success. 
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Paralegals (continued) 

$16. 50/hour for 8 hours/week at the 
Apache prison, for a total estimated cost 
of $3 1,824/year. 

According to Hamm, “Charles 
Brandel THOROUGHLY checked out 
with respect to claimed experience and 
professional degrees. I did the checking, 
DOC did not.” 

According to Hamm, the contracts 
for Litzau and Sirota were both renewed 
for FY 98/99. PLN has been unable to 
independently corroborate this, but has 
obtained an internal ADOC memo from 
Mike Kowren, Purchasing Manager to 
Assistant Director Carl Nink. The memo, 
dated April 23, 1998, notes that: “Our 
annual requirement Bid No. C70448 for 
Paralegal Sendees with the Office of 
Scott Sirota. Laurianne Litzau, North- 
ern Arizona Paralegal Services will 
expire on July 21, 1998.” The memo has 
a yes/no checkbox to indicate whether 
the contract should be extended. It also 
states: “Your total estimated annual ex- 
penditure for this contract is $800,000.” 

There is a check in the “Yes” box, 
indicating that the contract should be 
renewed. A space on the memo provided 
for “Comments” is blank. The approval 
is signed by the David Stephenson, the 
ADOC contract monitor who resigned 
soon after the scandal broke. 

When asked about this memo by an 
Arizona Republic reporter, Stewart de- 
nied that the FY 98/99 contract cost 
$800,000. He said the figure cited in the 
23 April memo is just an “estimate” and 
the true cost will be much lower, but he 
didn’t specify an amount. 

“The DOC claimed that one of the 
reasons for getting rid of the law librar- 
ies,” says Hamm, “was the ‘extreme’ 
cost of maintaining them. The annual 
expense for maintaining the law librar- 
ies (updates, staffing, security, etc.) was 
just over $500,000. If you take into ac- 
count their estimated cost of $800,000 
for this coming fiscal year, and add it 
to the liability they’ve now exposed 
themselves to as result of the potential 
harm caused by Scott Sirota and/or 
Laurianne Litzau, you can see that 
Arizona’s inmates, as usual, are getting 
the shaft.” 

This is particularly true considering 
that the paralegal contract (like the law 
libraries before) is paid for not with tax 


revenues but with monies from what 
Arizona calls its “Special Services 
Fund,” which is also known as the Ac- 
tivities and Recreation Fund. The 
revenues for this fund are derived from 
the profits from: prison commissary pur- 
chases, the collect telephone call system, 
and vending machine sales in prison vis- 
iting rooms. This fund, then, is a fonn 
of “imprisonment tax” imposed on pris- 
oners and their families. 

“There is no level playing field for 
Arizona’s prison inmates,” says Ms. 
Hamm. “While the state has the use of 
hundreds of qualified attorneys, assis- 
tants, secretaries, interns, along with 
computerized legal research sources, 
Arizona prisoners are left to their empty 


N ine Florida state prison guards 
were indicted July 10, 1998, on 
federal conspiracy and civil rights vio- 
lation felony charges in the death of a 
prisoner who was chained, beaten, and 
left to bleed to death. A tenth guard, pre- 
sumably the one who broke the “code of 
silence” to testify on his peers, pleaded 
guilty 7 the same day to a single conspiracy 
count. 

According to the federal indictment, 
the incident began on August 18, 1997, 
when John Edwards, an HIV+ prisoner, 
allegedly bit a guard at the Zephyrhills 
Correctional Institution. Edwards was 
transferred to the Charlotte Correctional 
Institution in Fort Meyers, Florida, as a 
result of the biting incident. 

According to the indictment the nine 
guards plotted to injure, threaten and 
intimidate Edwards in retaliation for bit- 
ing their colleague. They allegedly 
kicked and beat Edwards, slamming him 
into walls while in restraints. After three 
days of brutalizing, Edwards tried to 
commit suicide by slashing his arm. 

He was then moved to a psychiatric 
unit, chained naked to a metal bed, and 
made to endure what would turn out to 
be his final beating. Edwards slowly bled 
to death over the next twelve hours, said 
Assistant U.S. Attorney Doug Malloy. 

Later, the guards tried to hide their 
criminal acts and prepared false reports 
to show a “proper” use of force, accord- 
ing to the indictment. One of the guards 
is also charged with threatening and in- 
timidating a witness in an effort to 
prevent the beatings from being reported. 


law book shelves and the virtually unsu- 
pervised actions of the scam artists who 
passed themselves off as paralegals pur- 
porting to ‘assist’ inmates with access 
to the courts.” 

Attorney Nicholas Hentoff of Phoe- 
nix says the fraud stemming from this 
incident could make the ADOC liable to 
a class-action lawsuit for the misuse of 
prisoner funds that pay for the parale- 
gals. 

“By allowing this kind of malfea- 
sance to take place, Terry Stewart is 
being criminally negligent at best, ” said 
Hentoff. 

Sources: Arizona Republic , Documents 
supplied by Middle Ground H 


The nine indicted guards were im- 
mediately fired. Joe Papy, regional 
director of the Florida DOC, called it an 
isolated incident, “It is an example of 
criminal acts from nine people. And we 
do not tolerate it,” he said. 

The nine charged were: 
Zephyerhills guards Gary T. Owen and 
Joseph P. Delvecchio, and Charlotte 
guards Capt. Donald B. Abraham, Capt. 
Kevin W. Browning, Michael J. Carter, 
Thomas J. McErlane, Paul R. Peck, Rob- 
ert M. Shepard, and Richard Wilks. 

Sources: Tampa Bay Tribune , Palm 
Beach Post H 


PLN On the Air 

E very week /YW editor 
Paul Wright delivers 
prison news and commentary on 
radio station KPFA, 94.1 FM in 
San Francisco, CA, Titled This 
Week Behind Bars the show airs 
every Wednesday at 5:20 PM as 
part of the Flashpoints program. 

If your local radio stations 
aren’t carrying any prison news 
or commentary ask them to carry 
Flashpoints. Straight out of the 
gulag. Radio stations interested in 
carrying the show should contact 
Flashpoints producer and host 
Dennis Bernstein at : (51 0) 
848-6767. 


Nine Florida Prison Guards Indicted, Fired 
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From the Editor 

by Dan Pens 


N ot too long ago I viewed two 
one-hour Night line prime-time 
specials back-to-back. The first hour fea- 
tured non-stop spin control about the 
day’s Tomahawk cruise missile attacks 
on “terrorist camps” in Afghanistan and 
(most mind-boggling of all!) a pharma- 
ceutical factory in Sudan. 

Just weeks before, the television had 
beamed stark images of horrific famine 
from refugee camps in Sudan. Relief 
workers warned the U S. viewing audi- 
ence that one to three million human 
souls verged on starvation. 

Fast forward to two weeks later, and 
we’re listening to Ted Koppel and com- 
pany claim that the devastated 
pharmaceutical plant, now a pile of 
smoking rubble, had “the capacity to 
manufacture the precursors to chemical 
weapons” (as does arguably every phar- 
maceutical factory' in the world). Images 
of Sudanese rescue workers carrying 
mangled bodies out of the wreckage 
seared into my mind. These were juxta- 
posed over the images of bodies being 


removed from the bombed-out U.S. em- 
bassies in Kenya and Tanzania days 
before. 

Koppel airs a press conference clip 
of the Secretary of State describing the 
savage embassy bombings, that the U.S. 
will not tolerate the killing of innocents 
by terrorist organizations. She stressed 
the importance of the “Rule of Law.” 

The second Nightline hour was a 
documentary about the Estelle Maximum 
Security ad-seg unit in Huntsville, Texas. 
Here, as in Sudan, Afghanistan (and the 
rest of the globe), the Rule of Law reigns 
supreme. The viewing audience is treated 
to an image of a skinny, nearly-naked 
prisoner entombed in a barren concrete 
box who defiantly refuses to “cuff up” 
for the guards. 

Next we see the goon squad suiting 
up: six burly good-old-boys in bulky body 
armor with helmets and face shields. 
They are armed with clubs, stun guns and 
pepper spray. One of them turns to 
Koppel and describes how dangerous and 
unpredictable the vicious (naked, skinny. 


unarmed) prisoner is and what a threat 
he poses to the “security” of the prison. 
The goon squad must suit up. They must 
rush in. They must enforce the Rule of 
Law. 

It was then that I realized how simi- 
lar the outside world is to the world I’ve 
lived in these past seventeen years. The 
similarity between “National Security” 
and the “Security of the Institution.” And 
how the Rule of Law means two things 
First and foremost, it means “We Are In 
Control.” And secondly: Those who have 
the missiles (and the stun guns, pepper 
spray, etcetera) make the rules. 

That is the Law. 

There is, however, one crucial dif- 
ference between the naked, unarmed 
prisoner and the bloodied, battered 
Sudanese pharmaceutical factory work- 
ers: at least the prisoner knew the goon 
squad was coming . 

That’s all for this month. Please 
make good use of this issue of PLN\ pass 
it along to others, and — as always — 
encourage them to subscribe. | 


Book Reviews 

by Paul Wright 


Washington on $10 Million a Day: 
How Lobbyists Plunder the Nation by 

Ken Silverstein. Common Courage Press 

Project Censored: The News That 
Didn’t Make the News, by Peter 
Phillips and Project Censored. Seven 
Stories Press. 

P rison activists and others who 
seek reforms within the current 
political-economic structure have to 
come to terms w ith two overriding facts 
about the American political system: that 
money has a commanding influence on 
politics and the range of acceptable po- 
litical discourse is kept very narrow 7 by 
the corporate media. Two recent books 
do an excellent job at describing and 
outlining how these processes take place. 
While not “prison books,” anyone en- 
gaged in political activism should read 
them. 


In Washington on $10 Million a Day 
investigative reporter Ken Silverstein 
gives detailed example after example on 
how corporate lobbying gives birth to, 
shapes and even kills legislation. With 
40,000 to 80,000 lobbyists working in 
Washington D C. alone, Silverstein 
shows how the rich buy access and in- 
fluence to advance their interests at every 
step of the legislative and regulatory pro- 
cess. He also provides useful comparisons 
between lobbying and political campaign 
contributions to politicians. In 1996 
Phillip Morris, the tobacco company, 
spent $19.6 million on lobbying and only 
$4.2 million on campaign contributions. 
The money invested in lobbying pays off 
handsomely in terms of tax write offs, 
legislation, government contracts, policy 
changes and foreign policy. 

One congressional staffer summed 
up the influence of lobbyists and their 
money by stating that in his decades on 


Capitol Hill he’d never seen an issue 
decided on the merits, it was always by 
pay offs and lobbying. Many prison re- 
form groups tout organizing and voting 
as a means by which to change current 
criminal justice policies. So far that has 
garnered little in the way of results. The 
poor people impacted by current crimi- 
nal justice policies rarely vote and as 
Silverstein documents, even if they did 
it wouldn’t make much of a difference. 
Unlike corporations and the wealthy, 
poor people can’t afford to hire lobby- 
ists or make a lot of campaign 
contributions to politicians and even 
rarely have the access to the political 
process that money buys. Washington 
provides a real world look at how laws 
and policies are made in the United 
States, like sausage making, it’s not a 
pretty sight. The book names names and 
tells it like it is. 
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Reviews (continued) 

The main shortcoming with Wash- 
ington is that for a book about lobbying 
it doesn’t mention AIPAC, the Ameri- 
can Israeli Political Action Campaign, 
which is one of the most feared lobbying 
groups in Washington D.C. By focusing 
on corporate and foreign government 
lobbyists the book ignores the role of 
powerful governmental and quasi gov- 
ernmental groups that exert an extremely 
strong influence on government policy, 
such as the Fraternal Order of Police, the 
FBI, National Association of Attorney 
Generals, etc. Maybe that will be the 
subject of another book. 

If the perception of reality is more 
important than reality itself then the role 
the media plays in shaping those percep- 
tions are crucial. Since 1976 Project 
Censored had devoted it self to examining 
the role of the media in the U. S. Each year 
they publish The News That Didn t Make 
the News, The Year s Top 25 Censored Sto- 
ries. Typically these are important public 
interest stories that received little or no 
coverage in the corporate media. Instead 


of Monica Lewinsky’s penchant for presi- 
dential fellatio, the corporate media could 
have, but didn’t, report stories like Death 
Behind Bars , which details inadequate 
medical care for women prisoners in Cali- 
fornia; that American companies lead the 
world in the internal use and export of tor- 
ture devices; that the FBI is “sloppy, out of 
touch and very powerful.” Project Cen- 
sored details these and other stories that 
didn’t get much coverage in the U.S. me- 
dia. 

In addition to censored stories, the 
book details the ongoing concentration of 
the mass media into the hands of a few 
corporate conglomerates, resulting in an 
even narrower range of political discourse, 
news coverage and self censorship and 
homogeneity in the media. The book also 
documents the “myth of the liberal media,” 
junk food news, the government releasing 
less information than ever before on its 
activities and a review of current books on 
media analysis, censorship and the First 
Amendment. 

The book also contains extensive re- 
sources on independent publications, 
media and journalism groups as well as 
listings for national media outlets. This 


alone makes it an invaluable resource for 
activists, independent journalists, as well 
as readers who simply want to expand their 
informational horizons. The publications 
directory also notes which ones accept 
freelance submissions and which ones pay. 
Each year I get the latest copy of Project 
Censored and use it as PINT s media direc- 
tory. I find it extremely practical and useful. 

Washington on $ 10 Million a Day and 
Project Censored are flip sides of the same 
policy coin. Both are highly recommended 
to people trying to understand how the sys- 
tem works to maintain the status quo. 
Washington normally retails for $22.95. 
However, as a special olfer for PLN read- 
ers Ken Silverstein is offering it for only 
$14 per copy to prisoners and $20 to non 
prisoners, shipping included. Order from: 
CounterPunch, P.O. Box 18675, Washing- 
ton D.C. 20036. CounterPunch is the bi 
weekly investigative newsletter co-edited 
by Silverstein. A free sample copy and sub- 
scription information is sent with each 
book order. 

Project Censored can be ordered for 
$16.95, plus $2.00 shipping from: Project 
Censored, 1801 East Cotati Ave. Rohnert 
Park, CA 94928. ■ 


Texas State Symbol Sewn by Slaves 


D esigners of the Texas state flag 
meant for its red, white and 
blue colors to represent bravery, loyalty 7 
and purity. But the flag of the Lone Star 
state also represent modern-day prison 
slavery. 

For more than 20 years, female pris- 
oners at the Hilltop Unit (prison) near 
Gatesville have been the sole manufac- 
turer of state flags. In 1997 the 15 female 
prisoners assigned to the flag-making op- 
eration stitched together more than 
14,000 flags. The women, who spend 
eight hours a day cutting, sewing and 
inspecting flags, are paid nothing for 
their labor. 

Most schools and state buildings fly 
the slave-made banners. But those flags 
account for a relatively small portion of 
the Gatesville prison’s output. Most of 
the flags are handed out by state officials 
to members of the public; a cheap way 
for politicians to garner goodwill among 
their (non-incarcerated) constituency. 

“The state flag is a tremendous sym- 
bol and provides a real sense of pride for 
our citizens,” said State Rep. Sherri 
Greenburg (D- Austin), whose office pre- 


sents up to 150 flags a month to people 
who request them. The $11, 3 -by- 5 foot 
flags come in cotton or nylon and can be 
flown briefly over the state capitol if 
people request it. 

Greenburg sees nothing wrong with 
unpaid state prisoners sewing the flags. 
“It is important to the citizens of this state 
that these people are actually working,” 
she said. 

But Pete Van de Putte, a San Anto- 
nio flag maker puts a different spin on 
it. “They are enemies of this very 7 soci- 
ety, people that have chosen to take the 
other route,” Van de Putte said. “There 
is something inherently wrong with the 
fact that our state flag is being made by 
convicted felons.” 

Though Van de Putte refutes the 
practice with passionate anti-prisoner 
moralizing, the fact that his company 
can’t compete with unpaid slave labor is 
more likely the source of his indignation. 

Van de Putte ’s family founded the 
Dixie Flag Manufacturing Company in 
1958 and used to manufacture both U.S. 
and Texas flags. But when the state de- 
cided in the 1970s to purchase only state 


flags made by prisoners, Van de Putte 
said Dixie Flag suffered. 

“Here you’ve got people that are 
paying taxes and providing employment 
and feeding their families. Government 
has no business competing with that,” 
he said. 

Source: Austin American Statesman I 


In Fact 

The 1 998 Department of Justice 
budget earmarks $526 million for 
state and local governments to 
build nearly 9.000 new prison beds. 
An additional $500 million will be 
made available to help state and 
local governments defray the cost 
of incarcerating “criminal aliens.” 
Another $124 million will be used 
to construct 3 .000 new federal 
prison bed spaces; $25 million is 
slated for the National Sex-Of- 
fender Registry grant program; and 
$ 12 million for DNA identification 
grants. 
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Anatomy of a Whitewash 

by Muntia Abu- Jamal 


“Authority is never without hate" 
-Euripides 

I n a decision that was as remark- 
able as it was predictable, the 
Greene County DA, David Pollock, an- 
nounced his office would take no criminal 
action against prison guards who were 
viewed on videotape, “roughing up" men 
in the Restrictive Housing Unit (RHU) 
of the State Correctional Institution lo- 
cated in Pennsylvania’s Southwest. He 
reportedly uttered a sentence that was to 
the effect that his office “would not toler- 
ate" violence against prisoners. 

Yeah right. 

For several years now, men impris- 
oned at SCI Greene have written to the 
local DA’s office, charging any number 
of violent acts against them, to no avail. 
Most have received no answer at all. 
Some were told to file institutional 
grievances. Others had their letters 
Xeroxed and forw arded to Greene prison 
officers, virtually insuring a negative, 
and vengeful retaliation for daring 
to seek “legal redress". And still others 
had their letters intercepted, opened, 
read, crumbled, and undelivered (in 
which case, of course, retaliation, for Hy- 
ing would ensue.) 


F or the sixth year in a row, seri- 
ous crime rates fell during 1997, 
particularly in the Northeastern states, 
and big cities, according to recent Jus- 
tice Department figures. 

In a survey of 16,000 city, county and 
state agencies, the overall rate of serious 
crime fell by 4 percent. Violent crimes 
went down by 5 percent, with 9 percent 
decreases in murders and robberies. There 
was a lesser decrease for aggravated as- 
sault, a 2 percent drop, and rape is down 
one percent. Property 7 crimes fell by 4 
percent, car thefts are down 5 percent, 
and arson saw an 8 percent drop. 

Cities with populations exceeding 
a million reported that both murders and 
robberies declined 11 percent. Cities of 
a half a million to a million in popula- 
tion report murders and robberies are 
down by 10 percent. In cities with popu- 
lations of a quarter of a million to a half 


It has been noted several times in 
this column that judges are political 
officers, but if that be so, how much more 
so are DA’s? 

This DA initially announced his 
“probe" after a series of articles came out 
in Pittsburgh and regional newspapers 
detailing violence against prisoners and 
threats of violence against staffers at the 
prison who questioned, or reported 
on, the violence. It was a politically savvy 
thing to do, as it obtained broad cover- 
age. Several tapes were turned over, and 
some (limited) interviews were 
taken. 

As politics dictated the probe, so too 
did it dictate that no prosecution 
results, for to do so would be an act of 
political suicide. 

Let us look at the matter clearly: The 
DA found, in his politically-influenced 
opinion, that the “shoves", “pushes” and 
intentionally violent physical contact 
against naked men (some of whom may 
have been handcuffed!) does not consti- 
tute a crime. In the “common" law, for 
one to threaten to do another bodily harm 
constitutes an assault; to touch another 
in an offensive way constitutes a battery 7 . 
These same acts, taken up a few degrees, 
could cross the line to terroristic threats. 

Serious Crime Down Again 

a million, murders are down 14 percent, 
and robberies by 10 percent. 

In New York City, the overall num- 
ber of crimes reported declined by 7 
percent, from 382,555 in 1996, to 
355,893 for 1997. Murders declined from 
983 to 770, and robberies fell to 44,707 
from the previous year total of 49,672. 
Rapes in New York City declined from 
2,332 to 2,157. 

Tougher sentencing and punitive 
policies aimed at prisoners do not appear 
to be the primary cause for these drops 
according to researchers. 

On the contrary, according to stud- 
ies by the Rand Corporation, ever- 
increasing prison populations may actu- 
ally be hampering the goals of reducing 
crime. 

According to the Sentencing Project, 
the current trends in declining crime 
rates follow on the heels of a seven year 


or official oppression, both statutory 
crimes. 

Critical legal scholar, David Kairys 
put it aptly when he w rote, “Law is sim- 
ply politics by other means." 

Essentially then, the DA did what 
politicians do every day; he counted 
votes. 

Prisoners don’t vote. Guards do. 

The nice speech about “not tolerat- 
ing" violence against prisoners obscures 
the grim and bitter truth. It has been tol- 
erated; it is tolerated; it will be in 
the future. 

Business as usual. The status quo is 
still the status. 

Law, in its very heart, is profoundly 
conservative, and as applied to men’s 
lives works to restrain and restrict. Ov er 
a century ago, American writer Henry 
David Thoreau wrote disparagingly of 
the pro-slavery “courts of justice - so 
called" that sided with the slave owners 
and were “merely the inspectors 
of a pick-lock and murderer’s tools, to 
tell him whether they are in working 
order or not...." 

In his Civil Disobedience he wrote, 
“The law will never make men free; it 
is men who have got to make the law 
free" ■ 


rise in crime from 1984 to 1991. 
These rises occurred in spite of a 77 
percent escalation in prison popula- 
tions during the same period. 1997 
marked twenty -five consecutive years 
of increases in prison beds, a trend un- 
precedented in U.S. history 7 . From a 
total prisoner population of just 
200,000 in 1972, prisoners in state 
and federal prisons exceeded 1.2 mil- 
lion mid-year 1997. The increase of 
prisoners since 1990 (577,100) is 
greater than the total number of pris- 
oners locked up in 1980 (501,886). 
America imprisons its citizens at a 
rate 5-10 times higher than most in- 
dustrialized nations, and is now 
second only to Russia in per capita in- 
carceration rates. 

Sources: Sentencing Project, New York 
Times ^ 
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Corcoran Prison Sex, Lies, and Videotape 


L heard yelling and screaming. I 
eard batons hitting,” Connie 
Foster told California lawmakers at a 
joint legislative hearing into brutality at 
Corcoran prison July 28, 1998. Foster, 
who worked at the prison from 1987 to 
1996, spoke quietly about watching 
guards beat a prisoner lying face down - 
on the ground, handcuffed behind his 
back. The hearings, which lasted five 
days, revealed a sordid story of a system 
out of control. "The [guards] were just 
thrashing him. I walked away. It made 
me sick,” Foster told the Sacramento 
Bee. 

Located on a flat stretch of burned 
out farm land laden with toxic chemi- 
cals in California’s Central Valley, 
Corcoran was the first prison in the state 
to open a modern "super max” Security 
Housing Unit (SHU). Between 1989 and 
1995, 50 Corcoran SHU prisoners were 
shot by guards, seven fatally. The num- 
ber of prisoners brutalized in other ways 
is undetermined. 

Seven years after the first unarmed 
prisoner was killed by a guard for fight- 
ing, and amid probes by the FBI and a 
local prosecutor, the Department of Cor- 
rections and Attorney General’s office 
launched their own investigations into 
the shootings, violence, and cover-ups 
at Corcoran. Not surprisingly, both con- 
cluded there was no widespread staff 
misconduct. 

"It’s clear investigations for the de- 
partment are not adequate,” Senator 
Ruben Ayala, D-Chino, chairman of the 
hearing told the Bee . “We must take a 
closer look at how they investigate prob- 
lems and where that information goes.” 
Even the Department’s own investiga- 
tors were unhappy. 

"The [guards] union and the 
governor’s office ran the investigation,” 
Jim Connor, a parole agent who super- 
vised the Department’s team told the Los 
Angeles Times. "We would try to ques- 
tion a witness, and the union was there 
blocking us. The [union] even told us 
how many interv iews we could do, and 
our bosses in Sacramento backed them. 
This was no independent inquiry. It was 
just a sham.” 

"I’ve been an investigator for 10 
years, and no one has ever told me be- 


by W Wisely 

fore that 1 couldn’t talk to certain im- 
portant people and couldn’t pursue 
certain key leads,” Ben Eason, another 
supervisor with the Department’s inves- 
tigation team complained to the Times. 
"If this was a search for the truth, how 
can you establish those parameters?” 
Governor Pete Wilson and Attorney Gen- 
eral Dan Lungren denied the 
investigations were hamstrung. 

Lungren, running for governor, said 
that claims the state investigations were 
a sham are "a bunch of crap.” He claimed 
the investigations were limited so they 
wouldn’t obstruct ongoing federal 
probes. "We weren’t going to duplicate 
or interfere with what the feds were en- 
gaged in. It’s a matter of not screwing 
up another investigation,” he told the 
Times . Federal authorities deny that. 
They targeted just the Preston Tate kill- 
ing, and pointed out there were plenty 
of other allegations of misconduct to oc- 
cupy state investigators. 

The Department’s investigation was 
controlled by Del Pierce, a former De- 
partment of Motor Vehicles chief and 
Wilson’s trusted crony. “[Connor] chose 
the team but he never got to run it,” 
Eason told the Times. "It was taken out 
of the hands of an investigator and put 
into the hands of a political appointee.” 
Only Eason and Bryan Neeley, a fellow 
investigator, stood by their testimony that 
the Department’s investigation was "an 
exercise in futility” according to the 
newspaper. 

On Thursday, July 30, 1998, Connor 
testified at the hearing that he never told 
the Times the Department’s investigation 
was a sham. But, the newspaper ex- 
plained that a reporter read the quote to 
Connor twice before publication and he 
agreed it was correct. Other investiga- 
tors told the Times they were afraid of 
losing their jobs if they testified truth- 
fully. “I was told to be careful of my 
opinions,” one confided to the newspa- 
per. "No doubt about it, if I spoke my 
mind, there would be retaliation. That’s 
the way it is. That’s the nature of the 
beast.” 

That investigator, who declined to 
be identified for fear of retaliation by the 
Department said he, and others involved 
in the state probe, withheld testimony 


when they saw Corrections Director 
Terhune with former and current top 
corrections officials seated at the witness 
table across from them, the Times re- 
ported. Terhune told the newspaper that 
Senate Republicans asked him and other 
officials to stay for the duration of the 
hearing. He claimed Tie didnT believe his 
presence would intimidate anyone. 

After spending $500,000 tax dollars, 
only one person was singled out for dis- 
cipline by the Department’s 
investigation. That person was Richard 
Caruso, the former Corcoran guard who 
provided key evidence about staged 
fights, bad shootings, beatings, and 
cover-ups to the FBI. Caruso was docked 
pay for 90 days for firing wooden blocks 
at prisoners fighting, although there were 
no injuries in the incident and he had 
already been cleared by internal investi- 
gators of any wrongdoing. 

The report about Caruso’s disciplin- 
ary action was sent to the FBI by former 
Deputy Director Eddie Myers. The FBI 
told the Times they believe Myers sent 
the information in an attempt to discredit 
Caruso and sabotage his relationship 
with the Bureau. Caruso is a central fig- 
ure in the continuing federal 
investigation into Corcoran. Del Pierce, 
who headed the Department ’s investiga- 
tion, denied the action against Caruso 
was retaliation for his cooperation with 
federal authorities. Prison officials have 
reason to be angry about Caruso. 

On April 4, 1994, Preston Tate was 
shot dead by a Corcoran guard at close 
range with a nine-millimeter assault 
rifle. The videotape showing the killing 
of the unarmed man played on television 
news shows across the nation. Tate, serv- 
ing a term for robbery, was intentionally 
put on the tiny SHU exercise yard with a 
rival street gang member. Caruso re- 
vealed that guards routinely staged 
"cockfights” between prisoners then fal- 
sified reports to cover-up the brutality. 
With the Tate killing, Caruso decided 
he’d had enough and told federal authori- 
ties what he knew. 

Caruso, along with former Facility 
Captain Ralph Mineau and former Lieu- 
tenant Steve Rigg, turned to the FBI in 
1994 because their supervisors and cor- 
rections officials refused to listen. Their 
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information led to the indictment Feb- 
ruary 26, 1998, of eight Corcoran guards 
for violating the civil rights of prison- 
ers. The eight guards are charged with 
staging fights between gang rivals, fal- 
sifying official reports in an attempt to 
cover-up those fights, and using a staged 
fight to kill Preston Tate.[PZjV, July 
1998] 

“I’m a whistle-blower. Fm not sorry 
for the action I took,” Rigg testified at 
the hearing, according to the Times . “Fm 
sorry I put my family through the hor- 
rors of the reprisals and harassment 
we’ve been subjected to. My career came 
to an abrupt end. Fm sorry Fve been 
threatened with death or harm. Fm sorry 
my wife is frightened to sleep in our 
home at night and often sleeps on the 
bathroom floor fearing ambush.” 

I n December of 1 988, I left New 
Folsom’s B Facility on one of the 
first five buses bound for Corcoran. With 
a one-year SHU term for assaulting two 
guards, I had reason to worry. We’d heard 
rumors of what could be expected for pris- 
oners accused of assaulting a guard. It 
was hot that day. Very hot. The air in the 
bus was stagnant, without circulation. We 
had no drinking water, and sat crammed 
together, wearing dirty transportation 
jumpsuits without underwear or socks. 
Our hands were tightly cuffed to waist 
chains. Steel ankle restraints bit into bare 
flesh with every step. 

The prison loomed at the end of a 
narrow highway in the distance, mirage 
dancing in the heat. Most of the sur- 
rounding fields were barren, a few had 
scraggly cotton trying in vain to grow 
in the rock-hard, parched earth. By the 
time the bus rolled into the prison, we d 
been chained fourteen hours. 

A group of SHU guards wearing 
dark jumpsuits, black leather gloves, 
bullet-proof vests, riot helmets, 
steel-toed combat boots, and wielding 
metal batons stood in parade formation 
next to the bus. They ran through march- 
ing drills with cadence before beginning 
to take us off. The asphalt was searing 
hot, and most of us wore thin-soled kung 
fu slippers. We were grabbed one by one 
and tossed from the bus, guards scream- 
ing, “Don’t look at us! Look straight up 
at the sun! We’ll kill you if you look at 
us! This is Corcoran SHU!” 


We were separated and surrounded 
by guards. I had one behind jerking my 
head back, one on each side leaning men- 
acingly in, and one very large guard in 
front yelling orders so close his spit show- 
ered my face. “You like hitting officers, 
huh, asshole?” he bellowed. “We’ve got 
something for you!” I was hoping to 
make it to a cell alive, so when they pep- 
pered my kidneys and solar plexus with 
blows, I struggled to keep looking up. 

The Corcoran welcome wagon came 
under investigation by the Attorney 
General’s office. In 1995, a group of 
rogue guards who called themselves The 
Sharks were joined by other guards wait- 
ing for the arrival of a busload of black 
prisoners from Calipatria. According to 
a Times article, as the bus arrived, doz- 
ens of guards jumped to attention, then 
performed a half-hour of warm-ups and 
cheers. 

Dressed the same as the day I got 
there, with tape over their name tags, the 
guards grabbed the shackled prisoners, 
jerked them off the bus one at a time, 
and ran them through a gauntlet of fists, 
batons, and combat boots. Prisoners with 
braids were held down while a guard cut 
their hair off. The abuse lasted over thirty 
minutes \PLN, Sept. 1998] 

One prisoner was thrown headfirst 
through a window, another smashed into 
a concrete wall, according to the news- 
paper. Some of the guards weren’t 
scheduled to work that day, but came to 
join the activities. A lieutenant helped 
cover-up the incident, faking time sheets 
so it appeared many of the guards weren’t 
at the prison that day. “Fve seen guards 
beat [prisoners], but nothing ever like 
that,” Connie Foster told legislators ac- 
cording to the Times. “I couldn’t watch 
it all. After it was over, I went to my car 
and threw up.” 

When I arrived in 1988, only one of 
the two SHU facilities was open It was 
dark before I got to a cell. I spent a few 
hours standing naked in a telephone 
booth-size holding cage, hands cuffed be- 
hind my back. The cells were concrete, 
save for the stainless steel toilet/sink 
combination. There was no mirror, 
locker, or electrical outlet. 

Two concrete slabs for bunks lay side 
by side. No more than 18 inches sepa- 
rated them. Crude spaces caned out of 
the side of the concrete bunks served as 
shelves. I put my half-toothbrush, small 


envelope of tooth powder, and pen filler 
in one of the spaces. 

In California, racial politics require 
you to go to yard in segregation or SHU. 
It’s mandatory. It doesn’t matter if you’re 
scared or don’t want to go. You go, or 
you’re marked as a coward and subject 
to assault or stabbing. So, when the door 
opened for yard, I went. We were allowed 
to wear boxer shorts, tee shirt, socks, and 
soft shoes to yard only. 

Corcoran’s SHU yards are narrow 
triangles with high walls some twenty 
feet across at the wide end, eight feet 
across at the narrow end, and maybe 
thirty feet long. The floors are unfinished 
concrete, slanted, and uneven. There’s 
one combination toilet/sink, and one 
shower nozzle. Sometimes they worked, 
most of the time they didn’t. 

The high walls reflected the burn- 
ing sun onto the SHU yards, making 
them several degrees hotter than the out- 
side air. You only go to the yard with 
your tier. Each building has two sides, 
three sections, and two tiers per section. 

Prisoners group by race on segrega- 
tion unit yards. New arrivals are quickly 
told the rules, “This is our area here. 
That’s theirs. Cross the line and it’s on. 
Sometimes the guards shoot the 
[wooden] blocks first. Sometimes the 
nine,” explained an older con my first 
day on the yard. Races exercise sepa- 
rately in their little areas. Handball, the 
one game available, is sometimes played 
between races, and sometimes not, de- 
pending on the yard. 

Corcoran was a place of extremes. 
It was either extremely hot, extremely 
cold, or extremely wet. When the cold 
came, a thin layer of ice formed on the 
SHU yard floors and the toilet water 
froze. Hot, cold, wet or dry, I went to the 
yard, exercised and played handball. A 
few weeks after I arrived, William 
Martinez, 30, -was the first prisoner shot 
to death. He’d finished fighting and was 
walking away when a guard shot him in 
the back. I heard the shot, then the alarm. 

You never got too comfortable in one 
cell because guards moved you con- 
stantly. They stacked tiers with enemies, 
letting the fighters out first for yard. 
Everyone knew what was expected. If it 
happened to you, you had to fight. You 
might get shot either way. Southern 
Mexicans and whites stuck together. 
Northern Mexicans and blacks stuck to- 
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Corcoran (continued) 

gether. Others picked sides when they 
hit the yard. 

I was lucky. I never got shot. Sure, 
some bullet fragments and splinters 
of wood blocks after they shattered 
against the concrete hit me, but noth- 
ing serious. I remember one rainy 
morning, guards shot the 37 millime- 
ter gun 19 times on my yard. In the 
end, I was the only one left. I played 
handball alone in the driving rain. 

After a couple of months, the SHU 
yard walls showed pockmarks from 
bullets. Ominous dark stains blotched 
the yard floors, some with long smears 
where a body was dragged away. 
When my SHU term was up, I was 
given an indeterminate term in newly 
opened Pelican Bay without charges, 
notice, or a hearing. They needed bod- 
ies to fill it. My wife made a few calls, 
and I was on the next bus to a main- 
line. I felt sorry for those with no one 
to help. Those like Eddie Dillard. 

Eddie Dillard was a 120 pound, 
23 year-old first termer. He came to 
Corcoran SHU for kicking a female 
guard at Calipatria prison. Roscoe 
Pondexter, a 6-foot-7-inch former 
pro-basketball player turned guard, 
knew Dillard was a marked man when 
he read the order to cell him up with 
Wayne Robertson. Robertson beat and 
raped black prisoners as a favor for 
the guards according to the Times . 

Serving life for murder, 
Robertson enjoyed being called the 
“Booty Bandit.” He told state correc- 
tions investigators that when SHU 
guards wanted another prisoner 
“checked,” they used him. He said he 
got extra food and tennis shoes in pay- 
ment. 

“I didn’t know what wrong 
Dillard had done, but my superiors 
obviously wanted him punished,” 
Pondexter told the Times . “Everyone 
knew about Robertson. He had raped 
[prisoners] before and he’s raped 
[prisoners] since.... The Booty Bandit 
was just one of the tools of punish- 
ment that we used.” 

Now out on parole, Dillard told 
the Times , “They took something away 
from me that I can never replace. I’ve 
tried so many nights to forget about 


it, but the feeling just doesn’t go away. 
Every time I’m with my wife, it comes 
back what he did to me. I want a close 
to the story. I want some salvation. But 
it keeps going on and on.” 

Dillard has sued four Corcoran 
guards over the incident. The lawsuit 
is set for trial in the fall. Backing up 
his claim that he was repeatedly raped 
by Robertson is Pondexter, corrections 
investigative reports, and admissions 
Robertson made to the investigators. 
And the fact that Robertson was listed 
in prison records as an enemy of 
Dillard before they were celled to- 
gether. 

Although they were from the 
same neighborhood outside, when 
Dillard arrived in prison Robertson 
propositioned him. Dillard turned 
Robertson down and they fought, ac- 
cording to the Times . Under 
Department policy, the fact that they 
were listed as enemies should’ve pre- 
vented them from being placed in the 
same yard, let alone the same cell. 

At Corcoran, when Dillard was 
ordered to move to Robertson’s cell, 
he told Pondexter, Sergeant Alan 
Decker, and Anthony Sylva, another 
guard, that he and Robertson were 
enemies. Sylva said, “It’s happening. 
Since you like hitting women, we’ve 
got somebody for you,” Dillard told 
the Times. 

The lights went out and Robertson 
grabbed Dillard. They struggled, 
Dillard pounded on the cell door, but 
no one came. Eventually, Robertson 
overpowered and raped him. Guards 
walked by two hours later, but just 
laughed at Dillard. Over the next two 
days, he was repeatedly raped. Finally, 
when the cell door opened, Dillard ran 
out and refused to go back in. 

A prison medical technician ex- 
amined Dillard for sexual assault, but 
Dillard refused to snitch Robertson 
out. Robertson did that himself when 
he bragged to a guard, “Yeah, I 
punked him,” according to the Times. 
That guard reported the incident to 
Sergeant Jeff Jones, and was told, 
“What do you want me to do with this? 
Nobody wants to do anything about 
it.” 

Orders to transfer Dillard to an 
outside hospital for a full rape exami- 


nation were mysteriously canceled. 
Dillard was moved to a different cell 
and warned by Decker not to make 
noise or they’d put him back with 
Robertson, Dillard told the Times. 

Pondexter was an enforcer used 
to strangle or intimidate prisoners. 
After four years, however, he had a 
change of heart. Although he refused 
to speak with Kings County prosecu- 
tors investigating the Dillard case, he 
is now' cooperating with the FBI into 
the rape and cover-up. Seven guards 
and supervisors were investigated by 
the state, but nothing happened. 
Pondexter testified before a federal 
grand jury in Fresno recently, accord- 
ing to the Times. 

Prosecutor James Jahn told the 
Fresno Bee that a Corcoran medical 
technician first tipped off state inves- 
tigators about the canceled rape exam 
for Dillard last year. The technician 
said the cancellation came from the 
prison’s “security squad,” according 
to the Bee. Corrections records indi- 
cate the same squad covered-up at 
least 13 other cases of excessive force 
at Corcoran. The guards union im- 
peded the probe as well. 

Corrections investigators told the 
Times their investigation of the 
Dillard case was stymied when the 
union posted fliers all over Corcoran 
prison telling guards they did not have 
to answer any questions without a 
union representative present. Even 
during the joint legislative hearings, 
state Senators were met with a wail 
of silence. 

Guards refused to testify on ad- 
vice of their attorneys, citing the 
so-called “Peace Officers Bill of 
Rights.” Those civil statutes provide 
that anyone with the designation 
“peace officer,” like a prison guard, 
has the right to refuse to answer ques- 
tions which might expose him to civil 
or criminal liability. Lawmakers w'ere 
frustrated, and promised to take an- 
other look at the statute. Efforts to 
thwart investigation didn’t stop at the 
prison walls either. 

In the town of Corcoran, guards 
went door to door distributing fliers 
and asking support for their indicted 
colleagues. During recent demonstra- 
tions by citizens opposed to brutality 
at the prison, guards staked out local 
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parking lots and took down license 
numbers from vehicles driven by pro- 
testers. Barbecues organized by the 
union drew hundreds of guards and 
several Republican legislators. 

In a blatant example of how perv a- 
sive the corruption and cover-ups are, 
the guards union spent some $27,000 for 
fliers denouncing Kings County District 
Attorney Donald Strickland as a friend 
of prison gangs because he prosecuted a 
guard for misconduct. Strickland was 
voted out of office, his opponent financed 
by the union. Support for the “Corcoran 
Eight” doesn’t stop there. 

Corrections Director Terhune ap- 
proved spending more than $1 million 
of taxpayer’s money to defend the guards 
charged by the federal grand jury, ac- 
cording to the Bee . Despite 
overwhelming evidence of their guilt, 
Terhune claims use of tax funds is ap- 
propriate because he’s confidant they are 
innocent. Governor Wilson backed 
Terhune’s decision. In the meantime, six 
of the guards are back to work at 
Corcoran, and two took early retirement, 
the newspaper reported. 

But, where is the public outrage over 
guards abusing prisoners then lying to 
cover it up? “The fact that no one no- 
ticed seems to be the worst crime,” 
Fresno attorney Catherine Campbell told 
the Times. Campbell represents the Tate 
family in their wrongful death suit. 
“Corcoran was given license to act out 
the worst impulses of our criminal jus- 
tice system,” Campbell concluded. 

With the probability of further ac- 
tion by state legislators, bills to curb the 
guards union immunity 7 from cooperat- 
ing with investigators, civil judgments 
against prison staff and the corrections 
department, the pending federal grand 
jury indictments, the ongoing FBI probe, 
and a second state investigation, it seems 
unlikely the Department’s problems will 
go away anytime soon. And that’s a good 
thing. Unfortunately, it usually takes the 
loss of life or outrageous examples of 
brutality before the public and lawmak- 
ers take notice and demand changes in 
prison. 

[Editor s Note: PLN has been cov- 
ering the Corcoran story since the first 
reports of set up shootings began trick- 
ling out. Long before the rest of the 
media discovered it.] H 


The Buck Stops Where? 

by Alex Friedmann 


W hen Georgia prisoner Stanley 
Reed filed a federal habeas 
petition in January 1997 he probably 
didn’t expect the response he received: 
The warden refused to answer the peti- 
tion, raising the possibility that Reed 
might be released by default. The rea- 
son? Reed, although a state prisoner, was 
doing time at a county facility. Georgia 
pays county facilities $12.50 per prisoner 
per diem, and officials in Colquitt 
County, where Reed was incarcerated, 
balked at covering the additional cost of 
litigating habeas petitions. 

The Colquitt case highlights a power 
struggle between state and county offi- 
cials over the expense of housing state 
prisoners — local governments complain 
they’re getting the short end of the cor- 
rectional stick and are saddled with costs 
that exceed the reimbursement they re- 
ceive. And as states face overcrowded 
corrections systems due to harsh sentenc- 
ing laws, and house an increasing 
overflow of prisoners in local facilities, 
such disputes are likely to escalate. 

For example, in February 1998 law- 
yers representing county governments in 
Alabama asked a judge to find the state 
in contempt of a court order requiring 
prisoners in local jails to be transferred 
to state prisons within 30 days of sen- 
tencing. The state argued that it couldn’t 
comply with the order because it didn’t 
have enough prison bed space; instead, 
Alabama pays county jails just $ 1 .75 per 
prisoner per day to house convicted fel- 
ons. 

County officials are also upset about 
the encroachment of prison privatization. 
Franklin Sutton, chairman of the Colquitt 
Co. Board of Commissioners, notes that 
the county 7 receives only one-quarter of 
the per diem rate the state pays private 
corrections companies. “I feel offended 
that they expect us to do the same thing 
for less money,” he gripes. 

In response, Georgia officials say the 
counties aren’t forced to accept state pris- 
oners and note that local facilities use the 
prisoners as cheap labor. Approximately 
3,700 Georgia convicts are incarcerated 
in county 7 jails, where they are put to work 
in recycling, road maintenance and con- 
struction projects. According to 


Christopher Hamilton, director of legal 
services for the Georgia DOC, the coun- 
ties are getting a good deal even though 
they have to spend local tax dollars to 
subsidize the payments they receive from 
the state. And, he says, part of the over- 
head is the cost of defending against 
prisoners’ habeas petitions. 

Most counties accept this argument, 
but Colquitt isn’t backing down: In No- 
vember 1997 the county commissioners 
adopted a resolution vowing not to re- 
spond to “frivolous” legal actions such 
as Reed’s habeas petition. The unan- 
swered petition, however, won’t amount 
to a get-out-of-jail-free card. The mag- 
istrate judge over the case, Richard L. 
Hodge, intends to let the county 7 off the 
hook by adding Georgia’s corrections 
commissioner as a respondent, which 
would allow the state attorney general’s 
office to step in. “I don’t know that there 
is authority 7 or precedent for it, but some- 
thing needs to be done or this case will 
be on the comer of my desk six months 
from now,” remarked Hodge, candidly. 

Meanwhile, at the request of another 
cost-conscious county; a bill was intro- 
duced in the Georgia legislature that 
would require the state to defend against 
habeas petitions brought by state pris- 
oners housed in local facilities. 

Source: Wall Street Journal HI 


Send Us Your News 

The edit ors of PLN rely on you 
to send us the news. We can’t re- 
port something if we don’t know 7 
about it. Send PLN your prison-re- 
lated: newspaper clippings (include 
the name and date of the paper), 
unpublished court rulings, DOC 
memos, academic studies, copies of 
state legislation, etc. 

Address the news items to 
PL/V’s editors, addresses listed on 
page two. Do not send monetary 
donations to PPA’s editors. All do- 
nations should be addressed 
separately to PLN's Seattle office. 
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Georgia Brutality Suit Settled for $283,500 

by Christopher Schirato 


I n a brief hearing on April 23, 
1998, U.S. district judge Harold 
Murphy finalized an agreement that allowed 
14 prisoner plaintiffs and their attorneys to 
receive $283,500. After approving the settle- 
ment judge Murphy was quoted as saying, 
"The settlement is fair, responsible and in 
the public interest.” 

The settlement ends a lawsuit accus- 
ing Georgia tactical squad members of 
beating prisoners during shakedowns as 
Corrections Commissioner Wayne Gamer 
looked on. While depositions were given 
by tactical squad members and other prison 
employees that supported the prisoners’ 
claims, Garner has consistently denied 
knowledge of any wrongdoing. [See PLN, 
October, 1997.] 

Garner further stated that, tt other 
than sensational media that this lawsuit 
attracted, it has been the least onerous 
lawsuit I’ve been involved in since I’ve 
been commissioner.” The plaintiffs’ at- 
torney, Katherine Huffman, of the 
Southern Center for Human Rights 
(SCHR), countered by saying: "If they 
thought they could win this, they 
wouldn’t have settled.” 

The class action settlement allows 
for fourteen prisoner plaintiffs to share 
$140,000 in payments, ranging from 
$5,000 to $20,000 each, with the remain- 
ing $ 143,500 going to the SCHR to cover 
costs and attorney fees. 

Certain aspects of the agreement al- 
low for injunctive relief and call for 
ongoing monitoring of future shake- 
downs undertaken by tactical squad units 
assembled from outside institutions and 
led by Georgia Department of Correc- 
tions (GDC) central office personnel. 
The injunctive relief provided for the 
class is only good for six months from 
the date the settlement was signed but 
can be extended for one year after that. 

Should such a shakedown, as de- 
scribed above, occur within the six month 
period the GDC must furnish the SCHR 
the following: 

(A) A list of prisoners transferred 
from the facility on the day of the shake- 
down and the name of the prison to 
which each prisoner was transferred; 

(B) A list of all prisoners at the prison, 
by housing unit, on the day it was subjected 
to the shakedown; 


(C) A copy of all grievances filed by 
prisoners regarding the conduct of any tac- 
tical squad member during the shakedown; 

(D) A copy of all disciplinary reports, 
and their disposition, regarding alleged pris- 
oner misconduct during the shakedown; 

(E) A copy of all incident and use of 
force reports stemming from the shake- 
down; 

(F) A copy of all videotapes made dur- 
ing the shakedown; 

(G) A list of all tactical squad units and 
their members participating in tire shake- 
down; and 

(H) Prisoner medical and/or mental 
health records for ary prisoner who alleges 
that he was subjected to excessive force in 
the shakedown. 

The fourteen prisoner plaintiffs in the 
case cannot file any subsequent lawsuits 
stemming the from the incidents of July 10, 
1996, but the settlement has no effect on 
the rights of other prisoners not named in 
the law suit from pursuing their own sepa- 
rate claims for money damages as a result 
of harm suffered during the shakedowns. 

Any punishment or retaliation against 
the numerous employees who verified pris- 
oners account of the incident is limited to a 
suspension of no more than 30 days and 
demotions cannot exceed one rank unless it 
is discovered that the information came from 
a source other than depositions or official 
reports. 

Despite paying out $283,500 to settle 
the suit and another $366,000 for lawyers 
to defend against the suit. Gamer has vowed 
to order future shakedowns whenever they 
are needed. 

Katherine Huffman summed up the 
settlement best when she stated “This sends 
a message that the state has a responsibility 
to treat its prisoners humanely, and the use 
of excessive force cannot be acceptable as a 
correctional philosophy.” The settlement is 
unpublished. See: Anderson v. Gamer , Case 
number 4:96-CV0322-HLM. US DC, 
Rome, GA. 

[Editor s Note: On May 7, 1998, the 
Atlanta Journal reported that former Hays 
State Prison counselor William Jenkins had 
sued Wayne Gamer and two prison war- 
dens claiming he was fired because he had 
written a memo , given a deposition and 
spoken to the media supporting the prison- 
ers ’ claims of brutality in the above case. 


Jenkins is seeking reinstatement to his GDC 
job , back pay and damages. GDC spokes- 
man Scott Stallings denied Jenkins was fired 
in retaliation for his role in the suit, instead 
claiming Jenkins had violated prison secu- 
rity rules. Jenkins ’ lawyer, Debra Schwartz 
said numerous other employees who veri- 
fied the prisoners ’ claims of brutality ha\>e 
been harassed and pressured into quitting 
their GDC jobs. Jenkins was fired when he 
made it clear he wasn t going to quit. In 
addition to being fired Jenkins claimed he 
was locked out of his office and later or- 
dered to set up his office in a prison gym 
with no phone or chair. He was also locked 
in the gym for several hours and prison of- 
ficials scratched his car and deflated his 
tires. This occurred less than two weeks af- 
ter the above settlement was signed that 
limited the GDC in what retaliation it could 
take against its employees. ] U 

Devil’s Island Redux? 

T ucked away in the mammoth 
$238 billion 1997 defense 
spending authorization bill was a four 
paragraph section, approved by the 
House Armed Service Committee, that 
asked the Pentagon to study the feasibil- 
ity of imprisoning drug offenders on 
isolated islands in the Pacific Ocean. 

According to the study proposal, 
remote U. S. military outposts on Mid- 
way and Wake Islands, former WW II 
battlegrounds, would be converted into 
penal colonies for prisoners convicted of 
drug-related offenses. The facilities on 
Wake and Midway are maintained by the 
Department of Defense as emergency 
airfields and communication stations. 
“This is the craziest thing I’ve ever 
heard,” said Loren Siegel of the ACLU, 
when informed about the study. 

The proposal was introduced by U. S. 
Representative Richard Ray (D-Ga), who 
calls it a “keen idea” for cutting mainte- 
nance costs at the facilities while 
reducing prison construction. “Using 
drug offenders to man these isolated and 
shark-surrounded islands would allevi- 
ate some of the overcrowding of federal 
prisons and save the Department of De- 
fense some money,” said Ray. 

Source: Los Angeles Daily News (un- 
dated) ■ 
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Georgia DOC Turns to Private Prisons 


A ccording to a report by the 
Georgia Board of Pardons and 
Paroles, by July 2003 the state will have 
just 42,000 prison beds for a projected 
55,000 state prisoners. This imbalance 
is primarily due to a “two strikes” law 
that took effect on January 7 1, 1995 and 
a new parole policy requiring felons con- 
victed of any of 20 specific crimes to 
serve at least 90% of their sentences. 

The parole board estimated the state 
will need to spend $1 billion to address 
the bed space shortage, and urged the 
Department of Corrections to include 1 3 
new prisons in its next budget request. 

Georgia Corrections Commissioner 
Wayne Gamer disputed the board’s find- 
ings, stating they were politically 
motivated. Garner claimed the report 
was a “scare tactic to try to convince 
people that if they do anything further 
to restrict the Board of Pardons and Pa- 
roles through mandatory sentences or 
abolishing the board, it’s only going to 
cause them to spend billions and billions 
of dollars.” 

Georgia’s prison population has 
more than doubled from 18,000 in 1989 
to 38,000 in 1998; the state spends $700 
million a year on its corrections system. 

To increase the amount of available 
bed space the Georgia DOC has entered 
into contracts with two companies to 
build and operate three facilities. A 
750-bed medium-security prison man- 


fry Alex Friedmann 

aged by Cornell Corrections, Inc. opened 
in mid- August, and two similar prisons 
operated by Corrections Corporation of 
America (CCA) are expected to open by 
the end of November. 

Both Cornell and CCA intend to ex- 
pand the prisons next year, adding 
“speculative” beds to hold 1,600 con- 
victs at each facility. Cornell Executive 
Vice President Steven Logan stated that 
although his company had not yet spo- 
ken with Georgia officials about using 
the extra beds, he feels confident the 
state will need them. CCA and Cornell 
will house out-of-state prisoners in the 


additional cells if Georgia decides not 
to fill them. 

Commissioner Garner said he ex- 
pects significant savings from the 
private prison contracts. The state will 
pay Cornell almost $116.2 million over 
the next decade and up to $ 10 1 million 
more if the extra beds are used. CCA 
will receive $363.5 million over 20 
years and another $556.6 million if the 
state uses the additional prison bed 
space. 

Sources: LaGrange Daily News, The At- 
lanta Constitution B 


Ohio Sells Prison Records 


T he state of Ohio has sold its state 
prison records, dating back to 
1972, to the on-line information service 
Lexis-Nexis. Other states are expected 
to follow. 

Lexis-Nexis is a private on-line 
computer service that provides news, 
business and legal information. The 
service also features on-line access to 
vast databases, to which the Ohio 
prison records will be added. 
Lexis-Nexis charges $64 to $120 per 
hour to search its databases. Businesses 
increasingly want access to public 
records to make more complete back- 
ground checks of prospective 
employees. 


Critics charge that public records 
should be provided on-line by the state 
at a minimum cost. States say they can 
offer the same access, but it would be 
years before they would have the budget 
or staff to go on-line. 

PLN monitors prison-related press 
clippings from Ohio, and has seen no men- 
tion of this issue; the Ohio media seems to 
consider it a non-stoiy. Would that be the 
case, though, if the state were selling prop- 
erty tax or vehicle registration records? 
Would that not spark a firestorm of edito- 
rials reflecting the outrage of Ohio citizens 
concerned about privacy issues? 

Source: Inside Journal B 
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l Prison Litigation Reform Act News i 
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No Administrative 
Exhaustion for Bivens Suits 

T he court of appeals for the Ninth 
and Tenth circuits held that fed- 
eral prisoners filing Bivens suits for 
money damages against Bureau of Pris- 
ons (BOP) officials need not exhaust 
administrative remedies where congress 
has made no provision for an award of 
money damages. The ruling is signifi- 
cant because it limits the reach of the 
Prison Litigation Reform Acf s (PLRA) 
exhaustion requirement. 

Jonathan Garrett, a BOP prisoner 
and PIN subscriber, filed a Bivens suit 
claiming various BOP officials violated 
his Eighth amendment rights when they 
used excessive force in responding to a 
fist fight he was involved in. Garrett also 
claimed the defendants showed deliber- 
ate indifference to his serious medical 
needs by failing to promptly treat a head 
injury and shoulder separation he suf- 
fered during the incident. 

The district court dismissed the suit 
because Garrett had not exhausted his 
administrative remedies under the 
PLRA. 42 U.S.C. § 1997e(a) states: “No 
action shall be brought with respect to 
prison conditions under section 1983 of 
this title, or any other federal law, by a 
prisoner confined in any jail, prison or 
other correctional facility, until such ad- 
ministrative remedies as are available are 
exhausted.” The court of appeals re- 
versed and remanded. 

The court held that by enacting § 
1997e(a) congress made administrative 
exhaustion a mandatory requirement for 
state and federal prisoners filing suit in 
federal court. In McCarthy v. Madigan , 
503 U.S. 140 (1992) the supreme court 
held that federal prisoners who file 
Bivens suits seeking only money dam- 
ages need not exhaust the BOP grievance 
procedure before filing suit. The appeals 
court held that by amending § 1997e(a) 
congress specifically intended to over- 
rule McCarthy “by requiring federal 
prisoners to exhaust all administrative 
remedies before bringing a Bivens claim 
or a claim under 42 U.S.C. § 1983.” 

The court rejected Garrett’s argu- 
ment that the PLRA’s administrative 
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exhaustion requirement did not apply to 
him because the facts giving rise to his 
claim occurred on June 14, 1995, and 
the PLRA was not enacted until April 
26, 1996. The court held that section 
1997e “expressly govem[] the bringing 
of new actions.” Because Garrett filed 
suit on June 12, 1996, the PLRA applied. 

The court held that because Garrett 
had no administrative remedy available 
to exhaust, the district court erred in dis- 
missing the suit. 28 C.F.R. §542.10-15 
sets forth the BOP’s grievance procedure. 
Under that procedure money damages 
are not available. The court rejected the 
government’s argument that Garrett 
should have used administrative proce- 
dures under the Federal Tort Claims Act 
(FTCA) for his Bivens suit. The FTCA 
allows claims and suits against the fed- 
eral government in limited 
circumstances while a Bivens suit im- 
poses damage liability against federal 
officials in their individual capacities. 
See: Carlson v. Green , 446 U.S. 14 
(1980). Because federal prisoners can 
pursue a Bivens action independent of 
the FTCA, the court held that FTCA 
administrative procedures do not apply 
to Bivens plaintiffs. 

“...A prisoner can only exhaust ad- 
ministrative remedies that are actually 
available. Congress could have set up 
administrative remedies as a prerequi- 
site to a Bivens claim for monetary 
damages but to date has not done so. As 
a result, while congress has overruled 
that portion of McCarthy holding that a 
prisoner need not exhaust administrative 
remedies before bringing a Bivens action 
for monetary damages, congress has to 
date failed to provide any administrative 
remedies that must or even could be ex- 
hausted before a Bivens suit may be 
brought by prisoners against prison offi- 
cials. While congress easily can amend 
this oversight, until an administrative 
remedy is provided for Bivens claims for 
monetary damages, we must conclude 
that no exhaustion of administrative rem- 
edies is required under PLRA in this case 
because no such remedies exist to be ex- 


1263 (10th Cir. 1997). 

The Ninth circuit, in a brief ruling, 
reached the same conclusion. John 
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Lunsford, a federal prisoner, filed a 
Bivens suit against BOP officials seek- 
ing only money damages. The district 
court dismissed the complaint and de- 
nied his motion to proceed in forma 
pauperis because he did not exhaust ad- 
ministrative remedies. The Ninth circuit 
vacated and remanded. 

“We agree with both parties that 
because John Wayne Lunsford seeks only 
damages in his Bivens action, he was not 
required to exhaust his administrative 
remedies before filing this lawsuit in the 
district court in light of the fact that the 
Administrative Remedy Program only 
provides for injunctive relief. See 42 
U.S.C, § 1997e(a).” See: Lunsford v. 
Jumao-As, 139 F.3d 1233 (9th Cir. 
1998). 

State prisoners whose prison 
system’s administrative remedies do not 
provide for money damages may wish to 
raise the issue. However, suits seeking 
injunctive relief will probably require 
administrative exhaustion. To avoid de- 
lay and potential dismissals it is best to 
exhaust whatever administrative rem- 
edies are available. Such exhaustion can 
also serve to impose liability on supervi- 
sory prison officials. 

PLRA Physical Injury 
Requirement Does Not 
Apply to Ex-Cons 

T he court of appeals for the Sev- 
enth circuit held that the 
PLRA’s physical injury requirement does 
not apply to suits filed after a prisoner is 
released from prison. The court also held 
that secular substance abuse programs 
do not violate the constitution. 

When the PLRA was enacted it cre- 
ated 42 U.S.C. § 1997e(e) which states: 
“No federal civil action may be brought 
by a prisoner confined in a jail, prison or 
other correctional facility, for mental or 
emotional injury suffered while in custody 
without a prior showing of physical in- 
jury.” In the July, 1998 issue of PLN we 


held the constitutionality of § 1997e(e) 
in Zehner v. Trigg , 1 33 F. 3d 459 (7th Cir. 
1997). This ruling limits the statute’s 
reach. 

Prison Legal News 


hausted.” See: Garrett v. Hawk, 127P3d reported that the seventh circuit had up- 



James Kerr, a Wisconsin state pris- 
oner, successfully challenged the 
religious nature of various prison sub- 
stance abuse programs. See: Kerr v. 
Farrey 95 F.3d 472 (7th Cir. 199 6)[PLN, 
June, 1997]. Kerr then tried secular sub- 
stance abuse programs and filed the 
instant suit claiming they constituted 
“brainwashing” which violated his 
eighth amendment rights. Kerr had been 
released from prison when he filed this 
suit, seeking only money damages. The 
district court dismissed the suit holding 
the defendants were entitled to qualified 
immunity and that § 1997e(e) precluded 
the suit because Kerr did not allege any 
physical injury. 

The court of appeals affirmed the 
judgment but held that the lower court 
erred in its statutory 7 interpretation of § 
1997e(e). The court held that by wait- 
ing until his release from prison Kerr 
avoided the application of § 1997e(e). 
“Prisoner” refers to the plaintiff’s status 
at the time the lawsuit is actually filed, 
not when the injury occurs. The court 
held that Robbins v. Switzer , 104 F.3d 
895 (7th Cir. 1997) supported this hold- 
ing. 

The court held the defendants were 
properly awarded qualified immunity 
because “no court has ever held that 
‘brainwashing’ of prisoners as part of 
substance abuse control programs vio- 
lates the eighth amendment (or any other 
part of the constitution).” The court 
noted that if enslavement and forced la- 
bor of prisoners is constitutional, "then 
it is impossible to say that the programs 
Kerr describes, which offer prisoners an 
opportunity to advance the date of their 
freedom in exchange for a few uncom- 
fortable hours, violate the eighth 
amendment. These programs did not 
‘clearly’ violate the eighth amendment 
at the time Kerr was in prison, because 
they do not violate the eighth amend- 
ment even today.” Readers should note 
that this is a different issue than whether 
the programs at issue violate the estab- 
lishment clause by promoting religion, 
as the court found AA does. See: Kerr v. 
Puckett , 138 F.3d 321 (7th Cir. 1998). 

Prisoners contemplating federal 
civil rights actions for damages should 
study the relevant statute of limitations 
and their release dates to consider filing 
suit after their release date if they wish 
to seek money damages. Attorneys 


should note that while not specifically 
mentioned by the court, its logic should 
apply to attorney fee awards. The PLRA 
imposes drastic limitations on 42 U.S.C. 
§ 1988 attorney fee awards in prison and 
jail litigation. Under this ruling, if a law- 
suit were not filed until after a prisoner 
is released from jail or prison, the fee lim- 
its would not apply, enabling the plaintiff 
to seek full attorney fees and money dam- 
ages. This is especially relevant in claims 
involving prisoners held past their release 
dates or disciplinary 7 hearings that result 
in good time losses where a prisoner’s 
term of confinement is increased. 


for money damages there are no admin- 
istrative remedies within the meaning of 
§ 1997e(a) to exhaust. 

The court also denied the defendants 
summary judgment on Russo’s claim of 
inadequate medical treatment. See: 
Russo v. Palmer , 990 F. Supp. 1047 (ND 
IL 1998). 


FRCP 12(b)(6) Standard 
Applied to PLRA 
Dismissals 


No Exhaustion Required 
for Money Damage Claims 

A federal district court in Illinois 
ield that where prison admin- 
istrative remedies do not provide for 
money damages there is no administra- 
tive remedy available for prisoner 
plaintiffs to exhaust within the meaning 
of 42 U.S.C. § 1997e(a) of the PLRA. 
Section 1997e(a) requires that any avail- 
able administrative remedies be 
exhausted before a prisoner or detainee 
files suit in federal court. 

Martin Russo, an Illinois state pris- 
oner, filed suit claiming his Eighth 
amendment rights were violated when 
prison officials failed to protect him from 
an attack by other prisoners that left him 
unconscious with various injuries. He also 
claimed that he did not receive adequate 
medical treatment for the injuries he had 
suffered. Russo sought money damages 
and injunctive relief in his suit. Before fil- 
ing suit Russo did file a grievance 
claiming that a contract had been placed 
on him. as relief he sought transfer to a 
lower custody prison. Russo did not pur- 
sue the grievance beyond the first level. 

The state moved for summary judg- 
ment, arguing they were entitled to 
dismissal of the suit under 42 U.S.C. § 
1997e(a) because Russo had not ex- 
hausted the remedies available under the 
prison grievance system. The district 
court dismissed Russo’s claims for in- 
junctive relief under § 1997e(a) because 
he had failed to exhaust those adminis- 
trative remedies which could have 
granted him such relief. However, the 
court did not dismiss the claims for 
money damages, holding that where 
prison grievance systems do not provide 


T he court of appeals for the Fifth 
circuit held that district court 
dismissals of prisoner lawsuits for fail- 
ure to state a claim under 42 U.S.C. § 
1997e(c) are subject to de novo review 
on appeal under the Federal Rules of 
Civil Procedure (FRCP) 12(b)(6) stan- 
dard. Timothy Bazrowx, a Texas state 
prisoner filed suit for unspecified civil 
rights violations. Bazrowx paid the fil- 
ing fee which did not allow the district 
court to dismiss the suit under 28 U.S.C. 
§ 1915(e)(2), which applies only to in 
forma pauperis suits. Instead, the court 
dismissed the suit without prejudice pur- 
suant to 42 U.S.C. § 1997e(c). The court 
of appeals affirmed the dismissal. 

Both § 1915(e)(2) and § 1997e(c) 
require district courts to review prisoner 
lawsuits and dismiss them if the com- 
plaint fails to state a claim upon which 
relief can be granted. While three cir- 
cuits have held that the FRCP 12(b)(6) 
standard of de novo appellate review 
applies to § 1915 dismissals, until now 
no circuit court has addressed § 
1997e(c) dismissals. The court adopted 
the Rule 12(b)(6) de novo review stan- 
dard for appeals from § 1997e(c) 
dismissals. 

The court held that the district court 
erred in dismissing Bazrowx’s suit with- 
out affording him an opportunity to 
amend the complaint. However, the court 
held the error was ameliorated by the fact 
that the dismissal was without prejudice 
and Bazrowx was free to file an amended 
complaint. After reviewing the com- 
plaint the appeals court concluded that 
Bazrowx’s complaint failed to state a 
claim for which relief could be granted, 
therefore any error was harmless. See: 
Bazrowx v. Scott, 136 F:3d 1053 (5th Cir. 
1998). ■ 
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Maryland Indigent Court Cost Suit Settled 


O n July 1, 1997, U.S. district 
court judge Marvin Garbis ap- 
proved the settlement of a class action 
suit involving the collection of previously 
waived indigent court costs. In 1991 the 
Maryland legislature enacted a Budget 
Reconciliation Act, 1991 Md. Laws, Ch. 
3, § 6, which stated: 

“Notwithstanding any other provi- 
sion of law: (a) If any court cost... is 
waived due to indigency and the indi- 
vidual is committed to the custody of the 
Division of Correction, the Commis- 
sioner. . . shall deduct the court costs from 
the individual’s financial accounts.” 

Prisoners filed suit in federal court 
challenging the constitutionality of the 
law. In 1992 the court certified a class of 
plaintiffs consisting of all Maryland pris- 
oners whose sentencing judge had 
ordered their court costs waived due to 
indigency. Despite such court orders, the 
prisoners were being subjected to deduc- 
tions from their prison trust accounts to 
pay the waived court costs under the 
above law. 

In 1993 the district court granted 
summary judgment to the plaintiffs, rul- 
ing that the Act violated their right to 
equal protection and due process of law. 
The statute violated equal protection be- 
cause it applied only to those defendants 
whose court costs were waived due to 
indigency who were imprisoned. Defen- 
dants whose costs were waived due to 
indigency but who were not imprisoned 
were not subject to the statute. The court 
relied on Rinaldi v. Yeager , 384 U.S. 305 
(1966) and James v. Strange , 407 U.S. 
128 (1972) to find an equal protection 
violation. 

The court held the statute violated 
the due process clause because it allowed 
the DOC to seize prisoners’ money with- 
out advance notice or a hearing. The 
court noted that cost recoupment statutes 
must provide for notice and a hearing to 
determine the defendant’s ability to re- 
pay the assessed costs. 

In its July 12, 1993, order, the court 
granted the plaintiff’s motion for sum- 
mary judgment; ruled the Budget 
Reconciliation Act was unconstitutional 
as applied to the plaintiffs and enjoined 
the prison official defendants from ap- 
plying the statute to the plaintiffs. 


In the July 1, 1997, settlement the 
defendants agreed to refund to the en- 
tire class of Maryland prisoners all those 
funds which were seized under the Act. 
The defendants agreed to provide class 
counsel with the name and address of 
all class members and to provide an ex- 
act accounting of all money seized under 
the Act as well as the date and amount 
of the seizure. 

The settlement provides various 
means for the notification of class mem- 
bers entitled to refunds. The state of 
Maryland also agreed to pay class coun- 
sel Robert Pierson $18,563 in attorney 


fees. The defendants agreed not to ap- 
peal the district court’s order. 

The district court will retain juris- 
diction over the case for two years to 
ensure compliance with the settlement. 
Readers should note this is an unpub- 
lished ruling and settlement. See: 
Colvin v. Robinson , USDC MD, Case 
No. MJG-92-3604. [Editor 's Note: We 
would like to thank Mike McCormick 
for bringing this ruling and settlement 
to our attention. We rely on our read- 
ers to inform us of local class action 
suits and settlements which are rarely 
publicized .] | 


Utah Porn Ban Rescinded; Suit Settled 


I n 1997 Utah prison officials wrote 
i policy which prohibited prison- 
ers in that state from ordering, 
receiving or possessing any written 
or printed materials that contained 
“sexually explicit materials.” The 
policy also prohibited prisoners from 
receiving or possessing any written 
or printed materials that contained 
depictions of nudity or partial nudity. 

Utah prisoners filed a class ac- 
tion lawsuit in federal court 
challenging the constitutionality of 
this policy. The prisoners claimed the 
policy violated their First amendment 
right to free speech as well as their 
rights under the Utah state constitu- 
tion. No damages were sought, only 
declaratory and injunctive relief was 
requested. 

On April 29, 1998, the Utah 
DOC settled the suit by withdrawing 
the policy. No prisoners were ever ac- 
tually deprived of sexually explicit 
materials while the suit was ongoing 
and between when the policy was en- 
acted and when it was withdrawn. 

The defendants did not admit any 
wrongdoing and claimed they settled 
the case “only to terminate unneces- 
sary and costly litigation....” The 
defendants also agreed to pay class 
counsel Brian Barnard $ 15,000 in at- 
torney fees for litigating the case. 
[Mr. Barnard also represents PLN in 
its suit challenging the Utah DOC’s 
ban on third class mail. See PLN , 
July, 1998.] Readers should note this 


is an unpublished settlement. See: 
Perry v. McCotter , USDC Utah, Case 
No. 97-CV-0475C. | 
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Wisconsin Transfers Spark Protest 


O n Sunday June 28, 1998, pris- 
oners at the Fox Lake Correc- 
tional Institution staged a protest against 
the scheduled transfer of 160 Wiscon- 
sin prisoners to a private prison in 
Oklahoma. 

According to eye-witnesses, about 
155 prisoners refused orders to return 
to their cells from a recreation area. 
Emergency response fgoon] units were 
brought in and the prisoners were again 
ordered to clear the yard. All but about 
25 complied. The remaining prisoners 
complied after yet another order. 


O hio state prisoners performed 
2.9 million hours of unpaid 
“community service” labor in 1997 at 
schools, fairgrounds, churches and 
other locations. But when the St. 
Clairsville, Ohio, Board of Education 
recruited unpaid prison labor in the 
construction of an outdoor classroom, 
representatives of the Upper Ohio Val- 
ley Building and Construction Trades 
Council stormed into a Board of Edu- 
cation meeting to vent their 
displeasure. 


After the three-hour standoff 
ended, state prison chief Michael 
Sullivan said only 12 of the prisoners 
involved were scheduled for transfer. 
“The rest just wanted to demonstrate,” 
he said. 

As of late July, the state of Wiscon- 
sin had exiled about 1,600 prisoners to 
Oklahoma, Tennessee, Texas and Min- 
nesota; another 3,000 are expected to be 
shipped to other states. 

Families and prison rights activ- 
ists staged a protest outside the state 
capitol July 13. Many criticized the 


“The prisoners are coming out of 
their cells and taking our work,” said 
council Vice President Orphy Klempa. 
“They are coming out and taking jobs 
away from tax-paying citizens of this 
county. We take offense — strongly — 
when we have the skilled people. We 
would appreciate the opportunity to build 
these projects.” 

School Board president Michael 
DeRosa countered that prison labor is 
only used on projects when funding is 
otherwise not available. “We don’t want 


policy, saying it severs family ties. 
During the protest, state Rep. Scott 
Walker (R) held an impromptu news 
conference. 

“I wish some of these family mem- 
bers had shown the same level of interest 
in their loved ones before they were sent 
to prison,” Walker pontificated. “If they 
had, maybe they wouldn’t be behind bars 
in the first place ” 

Sources: Milwaukee Journal/Sentinel, 
Appleton Post-Crescent , Reader Mail H 


Labor 

to rely on [prison labor],” he said. “We 
would love to build all new facilities, and 
that would put a lot of people to work 
for a long time.” 

Klempa said he doesn’t believe 
funding, or lack thereof, should dictate 
the use of prison labor. “If the prison 
wasn’t there,” he pointed out, “you 
would still find a way to get the job 
done.” 

Source: The Intelligencer (Wheeling, 
WV) ■ 


Ohio Union Officials Protest Prison 
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a subsequent reduction of sentence; and furlough eligibility. 

Based on my 21 years of top administrative experience with the Bureau of Prisons (BOP), including Regional Correctional Pro- 
grams Administrator and Warden, I have expert knowledge on how the BOP utilizes the PSI for program and classification purposes. It 
is very important to have this document reviewed before sentencing in order to request any changes that may affect your client. 

My service consists of reviewing the PSI and advising on how this will impact your client based on current BOP policy. 

Other Consulting Services Provided: 

*Paroles * Inmate Transfers * Initial Prison Placements * Grievances * Expert Witness Testimony 

Experience: 

26 Years of Correctional Experience in Federal, State and Private Prison Systems 
Warden of Three Instituions 
Regional and Headquarters Experience 

P.O. Box 1551, Weatherford, TX 76086 
(817) 596-8457 Fax: (817) 594-7172 Email: hrcox@yahoo.com 
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Phone Profits ‘Benefit’ Jail Detainees 


T he Stanislaus County (CA) Jail 
has a contract with Correctional 
Communication Corp., a private telephone 
company that caters to the Prison-Industrial 
Complex, to provide phone service to the 
jail’s 1,100 captive consumers. There are 
more than 100 phones in the county’s jails. 
More than 25,000 collect calls to detain- 
ees’ friends and families were placed from 
these phones in 1997. 

“They are in use 24 hours a day” as- 
sistant sheriff Zane Clark told the Modesto 


Bee. “Everybody’s always using them. 
That’s good because it keeps them in con- 
tact with the outside world.” 

It’s also good, very good, for Stanislaus 
County, which receives a 42 percent com- 
mission (i.e. kickback) from the grossly 
inflated charges levied on the calls. The 
county reaped almost $500,000 from the 
telephone kickbacks in FY 1996-97. 

The county can’t do anything it wants 
with the money though. State law requires 
that it be kept in a separate fund and used 


for "inmate welfare”. During FY 96-97 the 
county expended $155,000 from the fund 
for such things as books and magazines, 
sports and recreational equipment, televi- 
sions, computers and other equipment, and 
funding for Friends Outside, a nonprofit 
group that helps prisoners and their fami- 
lies. 

Even after those expenditures, there re- 
mains a $1.1 million cash balance in the 
fund. So Clark, who oversees the county’s 
jail operations, came up with a rather cre- 
ative plan for how to dispose of the large 
cash windfall. He says the money will be 
used to develop an equestrian center near 
the jail. 

In keeping with the law that the money 
“benefit” jail detainees, Clark says that the 
county expects to put jail inmates to work 
at the equestrian center. They’ll benefit, 
Clark explains, by having the opportunity 
to get out of tlieir jail cells to build corrals, 
groom horses, and clean stables. 

Source: Modesto Bee H 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 
Bounds. 1998 Edition, 314 

pages, 13 page Table of Content with 
over 440 quick reference topics with 
favorable supporting federal case law . 
“The Manual for Lawyers and Post- 
Conviction Litigants for Prevailing 
on Ineffective Assistance of Counsel 
Claims, and Methods of Establishing 
‘Cause’ for Procedural Default.” Top- 
ics: Preparing for Post-Conviction 
Relief; Ineffective Assistance of 
Counsel; Conflict of Interest; The 
Right to Counsel Procedural Default; 
Cause and Prejudice; Actual Inno- 
cence: Fundamental Miscarriage of 
Justice; Factual Innocence; Legal In- 
nocence; The “Ends of Justice”; Nov- 
elty Issues of Law; Intervening 
Change in Law; Retroactive Appli- 
cation of the Law; and much more! 

Regular price $69.95 plus $5.00 ship- 
ping and handling (inmate dis- 
counted price $49.95 plus $5.00 ship- 
ping and handling). Send check or 
money order to: Zone DT Publish- 
ing, P.O. Box 1462, Dept. PLN, 
Alien, Texas 75013-0024. 

TX residents please add 8.25% sales tax. 


CT Prisoners Pinched for Cost of Imprisonment 

A 1995 “get tough” state law scription; Laboratory testing fees for 
-/^mandated that the Connecticut testing (where the results are posit 


./^mandated that the Connecticut 
Department of Correction write a regu- 
lation for assessing prisoners for the cost 
of their incarceration In 1997, that man- 
date was codified into sections 18-85a-l 
to 18-85a-4 of the “Regulations of State 
Agencies: cost of incarceration, services 
and programs.” 

“The inmate’s responsibility to pay 
the assessed cost of incarceration shall 
be discharged in part by a 10% deduc- 
tion from all deposits made to the 
inmate’s individual account including 
deposits made from work assignments.” 

In addition, the following deduc- 
tions will be made for programs and 
services: Elective education programs, 
$3 per course; Vocational education pro- 
grams, $3 per course; Participation in 
extended family visits, $ 10 per visit; Sick 
call, $3 per visit; Dental procedures, $3 
per procedure; Eyeglasses, $3 per pre- 


scription; Laboratory testing fees for drug 
testing (where the results are positive), 
“actual costs of confirmation test.” 

The CT DOC began phasing in the 
co-pay provisions January 1, 1998. And 
in mid- 1998, the DOC announced an- 
other budget squeeze: its 15,800 
prisoners are now rationed to one roll of 
toilet paper per week. If a prisoner runs 
out, he or she “can borrow from a neigh- 
bor, or buy a roll at the commissary 7 for 
55 cents,” officials said. 

Correction Department spokesper- 
son Sylvia Flickinger said the aim of the 
toilet paper policy is to “save money by 
eliminating waste.” 

Some guards expressed concern that, 
while cutting back on certain “inmate 
amenities” makes sense, the DOC is in- 
viting trouble by skimping on toilet paper. 

Sources: Corrections Digest , Reader 
Mail ■ 


Manslaughter Charges Against Three TX Guards Dismissed 


I n the July ’97 issue of PLN we 
reported the beating death of 
Texas prisoner Gary Crenshaw, 3 1, at the 
hands of French Robertson unit guards. 
On June 30, 1997, a Jones County 7 grand 
jury indicted Sgt. Monte Baker and 
guards Michael Helms and Bradley 
Johnson on manslaughter charges [See: 
“Three Texas Guards Indicted in Beat- 
ing Death,” PLN Oct ’97]. One of the 
three has resigned, but two others are still 
employed by the Texas prison system. 

Trial was set for August, 1998. But 
in July, state District Court Judge Quay 
Parker dismissed the charges against the 
three guards “amid questions about the 
wording of the indictment,” reports the 
Houston Chronicle. 


Crenshaw’s family has filed a 
civil lawsuit in Abilene federal court. 
Attorneys for the family submitted a 
grainy video tape into evidence. The 
tape shows guards carrying an uncon- 
scious and motionless Crenshaw, arms 
and ankles shackled, face down 
through several hallways to the prison 
infirmary — but not until after a 
10-minute delay. The family claims 
that Crenshaw’s death resulted from 
a sadistic and brutal beating, coupled 
with the delay in providing medical 
treatment to the critically-injured 


Sources: Houston Chronicle, Pecos En- 
terprise | 
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Four Indicted in Videotaped Brazoria Jail Beatings 


F BI agents arrested three current 
and former Brazoria County jail- 
ers indicted July 29, 1998, on charges 
stemming from the infamous videotaped 
shakedown of Missouri prisoners in the 
Brazoria County' “Rent- A- Jail.” The three, 
Lester Arnold, David Cisneros and Rob- 
ert Percival, along with former Capital 
Correctional Resources Inc. (CCRI) guard 
Wilton Wallace, are charged with one 
count of aiding and abetting the assault of 
Missouri prisoner Toby Hawthorne. 

Hawthorne was kicked, shocked with 
a stun gun and bitten by a police dog. The 
abuse was graphically portrayed in a 


30-minute CCRI “training video” recorded 
September 18, 1996. The tape later sur- 
faced (as a result of discovery conducted in 
litigation initiated pro se by a Missouri pris- 
oner) and was nationally televised in 
August, 1997. [PLN, Nov. *1997] 

Wallace was previously arrested June 
8, 1998, and charged with another attack 
not caught on tape. In that indictment, 
Wallace is accused of slamming jail pris- 
oner Clarence Fisher’s face into a wall on 
November 7, 1996. 

Wallace had been hired by CCRI de- 
spite a criminal record for beating prisoners 
while employed by the Texas prison sys- 


tem. [See: US. v. Wallace , 673 F.Supp205 
(S.D. Tex. 1987)] 

On August 4, 1998, Wallace and two 
ex -deputies, Lester Arnold and David 
Cisneros, invoked their Fifth Amendment 
right against self-incrimination during 
deposition testimony in a civil rights law- 
suit brought by 30 Missouri prisoners who 
were brutalized during the videotaped 
“guard riot ” PLN will report the outcomes 
of both the civil and criminal cases after 
their conclusion. 

Sources: Dallas Morning News, Tyler 
Morning News | 


Sign Language Interpreters Required In Missouri 


T he federal district court in Mis- 
souri granted a deaf prisoner in- 
junctive relief and partial summary 
judgment for prison officials’ failure to 
provide a sign language interpreter at 
disciplinary 7 hearings, routine medical 
visits, classification hearings, and edu- 
cational programs. 

Ronnie Randolph, a hearing im- 
paired Missouri state prisoner with 
speech problems, is serving a life sen- 
tence. Even with hearing aids, he has 
difficulty understanding normal conver- 
sations. Randolph communicates with 
prison officials by gesturing, lip-reading, 
and limited verbal exchanges. He can 
read and write standard English, but has 
very limited verbal skills. To understand 
Randolph requires familiarity, patience, 
and very slow speech. However, he uses 
and understands American Sign Lan- 
guage. 

Randolph received several disci- 
plinary infractions yet no sign language 
interpreter was provided during the dis- 
ciplinary hearing. He was also 
reclassified from general population to 
administrative segregation at a classifi- 
cation hearing with no interpreter 
present. He also complained that he 
needed an interpreter during medical 
care and education programs. 

Randolph sued under §1983 alleg- 
ing violations of various federal and state 
statutes, including the American With 
Disabilities Act (ADA) 42 U.S.C. § 
12101 et seq the Rehabilitation Act 
(RA) 29 U.S.C. § 701 et seq. and § 
476.001 etseq. of the Revised Civil Stat- 


utes of Missouri. Despite the state 
statute’s mandatory language, the court 
dismissed Randolph’s due process claims 
for not showing atypical hardship, as re- 
quired by Sandin v. Conner, 515 U.S. 472 
(1995). The court also dismissed 
Randolph’s equal protection claims for 
failure to show a suspect class or dispar- 
ate treatment. 

The court held that the ADA and RA 
apply to prisons. Undisputed evidence 
showed that Randolph is disabled and 
had been discriminated against because 
of his disability in violation of the ADA 
and RA. It did not matter that Randolph 
did not request an interpreter at every 
occasion; it was sufficient that he repeat- 
edly requested an interpreter and filed 
grievances addressing his not having 
been provided one. Thus, the court 
granted partial summary judgment and 
injunctive relief, but ruled that a hearing 
had to be held on damages. 

The court also held that the ADA 
and RA do not apply to individual de- 
fendants, but rather only to the public 
entity (in this case, the correctional fa- 
cility), thus, all ADA and RA claims 
against prison officials as individuals 
were dismissed. It further held that, if 
the ADA and RA applied to individual 
employees, they would be entitled to 
qualified immunity as it as not clearly 
established whether the ADA and RA 
applied to prisons at the time of the vio- 
lations. 

The court held that prison officials 
violated state law. § 476.753 of the Re- 
vised Civil Statutes of Missouri codifies 


a deaf prisoner’s right to have an inter- 
preter present when “[t]here is any 
proceeding concerning the well-being or 
rehabilitation of a deaf person within a 
state prison, including, but not limited 
to, any disciplinary hearing, parole hear- 
ing, psychological evaluation/hearing, 
administrative hearing, sexual assault 
prevention program, counseling, medi- 
cal care any on-the-job or vocational 
training or any educational program.” 
Because the state legislature did not es- 
tablish any other means of enforcement, 
the statute implied a private cause of ac- 
tion. Randolph was granted summary 
judgment on his state law claims, but a 
ruling on damages and: on the individual 
defendant’s liability under state statute 
was deferred due to unresolved genuine 
issues of material fact. See: Randolph v. 
Rodgers , 980 F.Supp. 1051 (E.D. Mo. 
1997). ■ 


In Fact 

The Criminal Justice Institute, in 
a nationwide survey of state and 
federal prison systems, pegged the 
average daily cost of housing a 
U.S. prisoner in 19% at $53,85, 
or $19,615 a year. By using 
“economies of scale ' and "high 
capacity efficiency” the TDCJ re- 
duced its costs from $44.40/dav 
in 1994 to $39.51 in 1996, accord- 
ing to the Texas Criminal Justice 
Policy Council. 
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UNICOR Worker Receives $928.32 for Lost Hand 


T he court of appeals for the Sev- 
enth Circuit held that a prisoner 
could bring a Bivens claim separate 
from any claim brought under a work- 
ers’ compensation scheme. However, 
because the evidence of the prison of- 
ficials’ failure to protect did not rise 
to the level of deliberate indifference, 
summary judgment against the pris- 
oner on his Eighth Amendment claim 
was affirmed. 

In August 1989, a federal prisoner 
lost his right hand in a textile machine, 
while working for Federal Prison In- 
dustries (UNICOR) at Terre Haute, 
Because the injury was sustained while 
working for UNICOR, the prisoner was 
entitled to compensation pursuant to 
18 U.S.C. § 4126 and the regulations 
promulgated thereunder. The prisoner 
was awarded $928.32 for lost wages, 
pursuant to 28 C.F.R. §§ 301.201-.204, 
and he is entitled to apply for addi- 
tional compensation within forty-five 
days of his release from prison. Id. § 
301.303. 

In addition to the workers’ com- 
pensation claim, the prisoner brought 
a Bivens claim against five prison of- 
ficials, seeking millions in 
compensatory and punitive damages. 
However, the district court dismissed 
his in forma pauperis (IFP) petition on 
the ground that the complaint did not 
allege the subjective deliberate indif- 
ference to the prisoner’s safety on the 
part of the defendants. 

On appeal, a different panel re- 
versed the denial of IFP status, 
reasoning that the defendants’ subjec- 
tive deliberate indifference was 
adequately alleged. See Bagola v. 
Kindt , 39 F.3d 779 (7th Cir. 
1994 )(BagolaI). [PIN, May, 1995] The 
court also noted that the § 4126 work- 
ers’ compensation claim did not 
preclude a separate Bivens action. 

On remand, counsel was appointed 
to represent the prisoner. But the trial 
court found that the evidence did not 
establish an inference that prison offi- 
cials acted with deliberate indifference 
toward worker safety. Summary judg- 
ment was granted for the defendants. 

In the second appeal, the prisoner 
argued that the evidence in the record 
created a genuine issue regarding the 


defendants’ deliberate indifference. 
The defendants argued that the trial 
court did not have jurisdiction under 
28 U.S.C. § 1331 to entertain the 
Bivens claim because § 4126 provides 
the exclusive workers’ compensation 
remedy. 

In Bagola /, the panel reasoned 
that absent specific language in either 
§ 4126 or the Federal Tort Claims Act 
(FTCA) expressly abrogating a 
prisonerVubihty Ur Tile a Bivens suit 
for work-related injuries, the constitu- 
tional remedy remained available. 
However^ because the first appeal pro- 
ceeded ex parte , the second panel 
revisited the issue. 

The court began its analysis by 
noting that Bivens v. Six Unknown 
Named Agents of the Federal Bureau 
of Narcotics, 403 U.S. 388 (1971), es- 
tablished that a victim of an alleged 
constitutional violation by federal 
agents could recover damages. Under 
Bivens , § 1331 provides district courts 
with jurisdiction to entertain such 
claims. 

In Carlson v. Green , 446 U.S. 14 
(1980), the Court extended to federal 
prisoners the right to seek compensa- 
tion under Bivens for Eighth 
Amendment violations. The appeals 
court noted that federal prisoners, w ho 
are injured outside of their prison 
employment, have long been entitled 
to redress under the FTCA (28 U.S.C. 
§§ 1346(b), 2671-2680) for tortuous 
acts by government employees. See 
United States v. Muniz , 374 U.S. 150 
(1963). In Carlson , the Court charac- 
terized FTCA and Bivens claims as 
"parallel, complementary 7 causes of ac- 
tion.” 446 U.S. at 20. The implication 
to Bagola are apparent. 

The appeals court gave extensive 
discussion of Carlson and its signifi- 
cance. In Carlson , the Court 
recognized four factors suggesting that 
a Bivens remedy is more effective than 
an FTCA claim in providing relief. The 
court found that three of these factors 
militate in favor of allowing the pris- 
oner to state a claim under both Bivens 
and § 4126. 

The court also considered "special 
factors” that may counsel against a 
judicially-implied Bivens remedy. In 


this regard, the court reasoned that 
only when convinced that Congress’s 
failure to provide a constitutional rem- 
edy was inadvertent, or when Congress 
actually indicates that it did not con- 
sider such remedies, should implied 
Bivens remedies be recognized. None 
were found. 

The court also gave extensive 
"special factors” analysis of § 4126. 
This analysis focused on whether the 
administrative scheme was efficacious 
in exposing and deterring unconstitu- 
tional conduct by government officials. 
The court reasoned “that §-41-26- pos- 
sess very little, if any, deterrent value.” 
The court’s analysis led it to conclude 
that the district court had jurisdiction 
to hear the prisoner’s Bivens claim. 

Finally, the court discussed Eighth 
Amendment “failure to protect” juris- 
prudence, which essentially requires 
prison officials to provide humane con- 
ditions of confinement, and to take 
“reasonable measures” to guarantee 
prisoner safety. As with all Eighth 
Amendment claims, there is both an 
objective and subjective component. In 
this case, however, the prisoner’s in- 
jury was so obviously serious that the 
court addressed only subjective ele- 
ment. 

The court reasoned that the 
prisoner’s Bivens claim turned on 
whether prison officials were subjec- 
tively aware of a substantial risk of 
serious harm, and whether they disre- 
garded the risk by failing to take 
reasonable measures to abate it. Ordi- 
nary negligence is insufficient. Prison 
officials must be deliberately indiffer- 
ent, which is akin to “criminal 
negligence.” 

Viewing the evidence in a light 
most favorable to the prisoner, the 
court found that prison officials made 
“continuous, reasonable efforts ... to 
ensure worker safety at the UNICOR 
factory.” The court concluded that the 
facts did not rise to a level of constitu- 
tional significance, simply because an 
industrial accident occurred within a 
prison. Summary judgment for the 
prison officials was affirmed. See: 
Bagola v. Kindt , 131 F. 3d 632 (7th Cir. 
1997) ■ 
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Private Health Care Providers Denied Qualified Immunity 


federal district court in Ala- 
ama held that private party 
doctors and health care providers are not 
entitled to qualified immunity when sued 
by prisoners for Eight Amendment vio- 
lations. The court further held that the 
existence of an on-going class action in- 
volving similar claims did not preclude 
the plaintiff’s individual claim. 

Correctional Medical Services 
(CMS) provides mental health care for 
Alabama state prisoners. In order to cut 
costs, in other words to boost profits, 
CMS initiated a policy to get as many 
prisoners as possible off psychotropic 
drugs, to eliminate transfers to state psy- 
chiatric hospitals, and to underuse 
psychiatric care units. 

Billy Roberts was a state prisoner in 
the custody of the Alabama DOC since 
1978. Roberts suffered severe and recur- 
rent psychiatric illness, including 
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profound suicidal tendencies. In Septem- 
ber 1995, Roberts was taking massive 
doses of Thorazine, plus other psychotro- 
pic medications. On September 19, 1995, 
CMS abruptly stopped Roberts’ medica- 
tions. Five days later he hung himself. 

The following year, Roberts’ son filed 
suit against the Alabama DOC, its com- 
missioner, CMS, and three CMS 
employees. The CMS defendants subse- 
quently moved for summary judgment 
claiming, inter alia, that they were entitled 
to qualified immunity, and that Roberts’ 
claim was barred by res judicata. 

The court was quick to recognize, 
that Richardson McKnight , 117 S.Ct. 
2100 (1997), [PLN, Sept. 1997] held that 
prison guards, who are employed by pri- 
vate companies to manage state prisons, 
are not entitled to raise the qualified im- 
munity defense. 

The CMS defendants attempted to 
distinguish their situation from 
Richardson by arguing that Richardson 
is meant to be interpreted “narrowly,” 
and private party health care providers 
are entitled to qualified immunity. How- 
ever, the court rejected this contention, 
holding that “CMS and its employees fall 
precisely within the parameters of 
Richardson .” The court noted that CMS 
is a government contractor, whose sole 


A federal district court in Florida 
leld that § 944.801(4), Fla. 
Stat. (1997), which permits prisoners 
under 22 years of age, who qualify for 
special educational services and pro- 
grams pursuant to the Individuals with 
Disabilities Education Act (IDEA), 20 
U.S.C. § 1415, to request a post-depri- 
vation due process hearing, was in con- 
flict with the IDEA. The court further 
held that recent amendments to the IDEA 
do not permit the state to transfer the 
rights of an incarcerated disabled 
student’s parents to the student simply 
because the student was convicted as an 
adult and incarcerated in an adult facil- 
ity. 

This case involves a 16 year-old 
Florida youth, wfio fit the criteria of the 
IDEA, and was determined eligible for 
an Individual Education Plan (IEP) by 
Palm Beach County. A month after the 
county developed the plan for the youth, 


aim is to acquire accounts and accrue 
profits, the same as the government con- 
tractor in Richardson. Summary 
judgment on the basis of qualified im- 
munity was denied. 

The CMS defendants also argued 
that they were not deliberately indiffer- 
ent to Roberts’ medical needs. However, 
this argument w as predicated upon a tor- 
tured extrapolation of the testimony of 
Roberts’ expert witnesses, and a claim 
that there was merely a difference of 
medical opinion. This court readily saw 
through this charade and categorically 
rejected these assertions, noting that at 
best there w as a dispute of material fact 
precluding summary judgment. 

The CMS defendants further argued 
that an on-going class action lawsuit con- 
cerning the conditions of mental health 
services in the Alabama DOC precluded 
Roberts’ claim. The court analyzed this 
contention under both res judicata and 
collateral estoppel principles, rejecting 
the defendants assertion under each 
theory. 

Lastly, the court granted summary 
judgment for the CMS defendants on 
Roberts’ medical malpractice claim be- 
cause, under Alabama law, such claims 
abate at death. See: McDuffie v. Hooper , 


he was sentenced to a two year term of 
imprisonment in connection with a 
criminal case in which he was treated as 
an adult. 

Upon entry into the Florida DOC, 
the youth’s IEP was ignored. In its stead, 
the DOC developed a Transition Plan 
(TP). In doing so, the DOC neglected to 
notify the youth’s parents or attorney of 
the change,, which varied substantially 
from the IEP. 

Essentially, the DOC argued that 
because the youth was convicted and in- 
carcerated as an adult, the rights 
normally accorded to his parents under 
the IDEA are transferred to him. How- 
ever, the court rejected this reasoning and 
enjoined the DOC from altering of 
changing any IEP or TP unless it com- 
plies with the requirements of 20 U.S.C. 
§ 1415(b)(1)(C). See: Paul Y. by and 
through Kathy Y. v. Singletary , 979 
F.Supp. 1422 (SD FL 1997).B ” 



982 F.Supp. 817 (MD AL 1997) ■ 

FL DOC Violates Individuals with Disabilities Education Act 
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Sandin Analysis Hinges on Punishment Actually Imposed 


T he court of appeals for the Sec- 
ond circuit held that an analy- 
sis of whether due process is required for 
disciplinary 7 hearings where segregation 
was imposed as punishment will turn on 
the punishment actually imposed, not the 
potential penalty. The court also held that 
a lower court erred when it considered 
prison disciplinary 7 rules in effect at the 
time the lawsuit was fried rather than the 
rules in effect when the disciplinary hear- 
ing took place. 

Harold Scott is a New York state 
prisoner who was infracted in 1986 for 
weapons possession and disobeying a 
guard’s orders. He was found guilty and 
sentenced to 60 days in segregation. No 
good time credits were at issue because 
he was already serving a life sentence. 
Scott fried suit under 42 U.S.C. § 1983 
claiming his right to due process was 
violated at the prison disciplinary hear- 
ing. The district court dismissed the suit, 
holding that no due process liberty in- 
terest was implicated because 60 days in 
segregation did not impose an “atypical 
or significant hardship” as required by 
Sandin v. Connor , 515 U.S. 472, 115 
S.Ct. 2293 (1995). The court held it was 
immaterial that a harsher sentence could 
have been imposed. See: Scott v. Albury , 
944 F. Supp. 266 (SD NY 1996). 

The court of appeals vacated and 
remanded but affirmed the lower court’s 
Sandin analysis. The court held that 
when “conducting the Sandin analysis 


to determine whether a disciplinary sen- 
tence ‘imposes atypical and significant 
hardship on the inmate in relation to the 
ordinary 7 incidents of prison life,...’ 
courts should consider the degree and 
duration of the sentence actually imposed 
in the hearing and not the maximum 
sentence that might have been imposed.” 

The court held that pre Sandin cases 
focusing on the potential punishment 
have been overruled by Sandin and are 
no longer good law. These include 
McCann v. Coughlin , 698 F2d 112 (2nd 
Cir. (1983) and McKinnon v. Patterson , 
568 F.2d 930 (2nd Cir. 1977). The court 
disagreed with courts that have held, post 
Sandin , that “It is unworkable for states 
to determine whether a liberty interest 
has been created based on actual pun- 
ishment because states would not know 
in advance of the sentence whether cer- 
tain procedural requirements apply in a 
particular case. See e.g., Justice v. 
Coughlin , 941 F. Supp. 1312, 1324 (ND 
NY 1996) [PIN, Sep. 1997]. Maybe, but 
one assumes that states will take the pre- 
caution of providing the required level 
of due process to every inmate who real- 
istically faces a punishment that is 
atypical under Sandin , a precaution that 
would render the actual punishment rule 
perfectly workable.” Of course, this pro- 
vides no remedy or recourse to those who 
are denied due process so long as the 
punishment imposed isn’t "atypical.” 
Readers should note that at this point the 


courts agree that the loss of good time 
credits invariably implicate the due pro- 
cess clause. Where the courts are having 
difficulty applying Sandin are those dis- 
ciplinary cases, like this one, where no 
good time credits are at issue but the 
plaintiff spent time in segregation. The 
inquiry is then whether or not segrega- 
tion conditions impose an “atypical and 
significant hardship” under San dm, with 
little guidance from the supreme court 
as to what the term actually means in 
the real world. In this case the court held 
that the sixty days in segregation im- 
posed on Scott are not “atypical or 
significant” and he had no due process 
rights at the hearing. 

Despite that ruling, the court then 
went on to say that the district court erred 
in using disciplinary rules adopted in 
1988 to analyze Scott’s claims, which 
arose in 1987, as there were significant 
differences in the rules. The court made 
no finding as to whether the differences 
in the rules would alter the case’s outcome 
but it vacated and remanded for the lower 
court to consider its ruling, “We there- 
fore remand to the district court to perform 
the Sandin analysis in light of the condi- 
tions of prison life as they existed in 
1987.” On remand the court could also 
allow Scott to conduct discover) on seg- 
regation conditions so he could attempt 
to show they were an “atypical and sig- 
nificant hardship.” See: Scott v, Albury , 
138 F.3d 474 (2nd Cir. 1998). || 
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Trial Required in New Jersey Diabetic Care Suit 


A federal district court denied 
xlNew Jersey prison authorities 
their motion for summary judgment 
against diabetic prisoners’ class action suit 
under 42 USC § 1983. The prisoners’ com- 
plaint was that the medical care provided 
by the Adult Diagnostic and Treatment 
Center (ADTC) to treat their diabetic con- 
ditions is “uniformly and grossly 
inadequate as to constitute deliberate in- 
difference to serious medical needs in 
violation of the Eighth Amendment to the 
United States Constitution.” 

The diabetic prisoners made two dis- 
tinct claims underlying their complaint; ( 1) 
inadequate diet and, (2) inadequate medi- 
cal care. 

The prisoners' complaint with respect 
to diet is "that failure of the Defendants to 
provide a diet tailored to and adequate for 
the needs of insulin dependent diabetic 
inmates, in combination with other inad- 
equacies in the care provided for their 
diabetes, constitutes deliberate indifference 
to serious medical needs.” 

The Defendants argued that the facts 
presented by them demonstrated the dia- 
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betic diets provided by the ADTC are con- 
stitutionally adequate. The court found to 
the contrary and noted the “Defendants 
lamely cite deposition of a food supervisor 
at ADTC, someone remarkably unlikely 
to be qualified to give an opinion as to what 
constitutes a medically appropriate diet for 
a diabetic.” On this fact alone, the court 
found that a genuine material factual dis- 
pute existed to deny summaiy judgment. 

In regards to the issue of inadequate 
medical care, the Plaintiffs asserted that 
providing glucose monitoring for a diabetic 
less than 30 days per year is grossly inad- 
equate medical care. Expert witnesses, 
deposed by Plaintiffs, stated such testing 
should be done on a daily basis and at least 
three times a day. When the Defendants 
asserted “in general ... the glucose moni- 
toring and subsequent care [at ADTC] was 
entirely appropriate”, the court found there 
remained a genuine material factual dis- 
pute that required a trial. 

The Plaintiffs also made an Ameri- 
can with Disabilities Act (ADA) claim but 
at the time the complaint was filed the 
Third Circuit had not held whether or not 


T he court of appeals for the Elev- 
enth circuit held that a magis- 
trate presiding over jury selection, when 
the plaintiff objects, constitutes reversible 
error and is not subject to a harmless er- 
ror analysis. Albert Thomas, a Georgia 
state prisoner, sued state prison officials. 
When the case went to trial a magistrate 
presided over the jury selection process 
despite the fact that Thomas had not con- 
sented to a magistrate at trial. During and 
after jury selection Thomas repeatedly 
objected to the magistrate conducting voir 
dire and overseeing the jury selection pro- 
cess. To no avail. The case went to trial 
before a district judge and the jury re- 
turned a verdict in favor of the defendants. 
Thomas was pro se. 

The court of appeals reversed and 
remanded for a new trial. Federal judges 
are appointed under Article III of the U.S. 
constitution while magistrates act under 
the statutory authority of 28 U. S.C. § 636. 
The result is that unless the parties to civil 
and criminal litigation consent, trials, dis- 
positive rulings, jury selection, etc., must 
be conducted by Article III judges. 

In Gomez v. United States, 490 U.S. 
858, 109 S.Ct. 2237 (1989) the supreme 
court held that magistrates cannot con- 


the ADA applied to prisoners. In fact there 
w as a split among the other circuits on the 
issue. In 1996 die Third Circuit held the 
ADA did not apply to prisoners. See Little 
v Lycoming Cty , 101 F.3d 691 (3rd 
Cir. 1996). Later the Third Circuit joined 
the majority of other circuits holding that 
the ADA does apply to prisoners. See Yesky 
v Commonwealth of Pennsylvania Dep t 
of Corrections, 118 F.3d 168,172 (3rd 
Cir.l997)affd, 118 SCt 1952 (1998). Be- 
cause controlling law' in the circuit did not 
become final until after the events at issue, 
the court found the Defendants’ qualified 
immunity defense in regard to the prison- 
ers’ ADA claim to be sound and granted 
partial summary judgment. 

This case has been litigated for more 
than 6 1/2 years and shows the importance 
of getting a case class certified, not an easy 
task. Many of the original ADTC diabetic 
prisoners are no longer in prison but the 
need to establish constitutionally adequate 
dietary 7 and medical care for diabetic pris- 
oners is essential for currently confined and 
future diabetic convicts. Rouse v Plantier , 
987 F.Supp. 302 (D.N.J.1997).H 


duct voir dire or jury 7 selection in crimi- 
nal cases unless both parties consent. The 
sixth and seventh circuits have both held 
that Gomez , a felony criminal case, 
equally applies to civil litigation. See: 
Stockier v. Garratt , 974 F.2d 730 (6th Cir. 
1992) and Olympia Hotels Corp. v. 
Johnson Wax Development Corp. 908 
F.2d 1363 (7th Cir. 1990). 

Finding that Thomas had not waived 
his right to an Article III judge the court 
held his claim was not subject to the harm- 
less error analysis even though Thomas 
could point to no prejudice from the mag- 
istrate conducting jury 7 selection. The 
court held: “The harm to appellant Tho- 
mas stems not from the adequacy or 
inadequacy of the magistrate judge’s han- 
dling of the jury 7 selection process, but 
rather from the fact that congress did not 
afford magistrate judges the power to pre- 
side over any aspect of the trial of a civil 
law suit without the express consent of the 
parties (and certainly not in the face of 
repeated and unequivocal objection from 
a plaintiff).” To hold otherwise w 7 ould 
undermine the right to federal court liti- 
gants to proceed before an Article III 
judge. See: Thomas v. Whitworth, 136 F. 3d 
756 (11th Cir. 1998). ■ 
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Prisoner Attendance at Depositions Discussed 


T he court of appeals for the Sixth 
circuit held that a district court 
erred when it issued an order permitting a 
prisoner plaintiff to attend the pretrial depo- 
sition of prison officials conducted by his 
lawyer. In doing so, the court set forth stan- 
dards lower courts should consider when 
reviewing motions for prisoners to attend 
depositions. Joseph Smith, an Ohio state 
prisoner, sued various prison officials for 
violating his constitutional rights. Coun- 
sel was appointed by the court and 
discovery began. 

Various defendants were scheduled to 
be deposed at the prison Smith was located 
at. Smith sought to attend the deposition 
which the Ohio Department of Rehabili- 
tation and Correction (DORC) refused. 
The DORC has a policy prohibiting pris- 
oners from being present when their 
lawyers depose DORC employees. The 
claimed reasons for tire policy are: to main- 
tain staff authority; prevent prisoner 
aggrandizement; avoid unnecessary ten- 
sion; protect staff morale and preserve 
limited resources. Smith filed a motion for 
an order to attend depositions in the case. 
The district court, relying on In Re Collins , 
73 F.3d 614 (6th Cir. 1995), granted the 
motion. DORC officials then sought a writ 
of mandamus. The proceedings in the dis- 
trict court were stayed pending the outcome 
of their motion. The court of appeals 
granted the writ of mandamus, holding the 
district court had abused its discretion in 
granting Smith’s motion. 

The court noted that prisoners have 
no constitutional right to attend depositions 
in a civil action. Sixth circuit precedent 
holds that prisoner civil rights litigants 
have no right to be present at any stage of 


the judicial proceedings. See: Holtv. Pitts , 
619 F.2d 558 (6th Cir. 1980). 

The court held that DORC’s policy 
cannot serve to justify a blanket ban on 
prisoner attendance at depositions in civil 
actions in all instances. “Under some cir- 
cumstances an inmate may be able to make 
a specialized showing of the necessity of 
his attending a particular pretrial deposi- 
tion. And, when an inmate can 
demonstrate that his circumstances should 
invoke an exception to the general rule, 
federal courts have the power, in the exer- 
cise of their discretion, to issue a writ 
requiring penal authorities to produce the 
prisoners at federal civil litigation proceed- 
ings.” 

“In order to attend a pretrial deposi- 
tion, then, the inmate has the burden of 
producing evidence that will convince the 
district court that his attendance at this 
particular deposition is required. This in- 
cludes a demonstration that his physical 
presence will contribute significantly to a 
fair adjudication of his claim.” Courts must 
also consider the interests of prison offi- 
cials. The Collins factors that must also be 
considered are: costs and security risks of 
transporting the prisoner to the deposition 
site and maintaining his presence there; 
the importance of the deponent’s testimony 
to the claims alleged; the prisoner’s need 
to be physically present during the deposi- 
tion; the prisoner’s individual security 
history; general security issues and the 
availability of alternative means to accom- 
modate the concerns of the prisoner and 
prison officials. 

The court held that in this case the 
district court erred in placing the burden 
of proof on prison officials to show that 


Smith shouldn’t attend the deposition. 
“Accordingly, we conclude that the district 
court abused its discretion in ordering the 
petitioners to permit Smith to attend the 
depositions. The petition for the writ of 
mandamus is GRANTED to the extent that 
the order of the district court is vacated 
unless Joseph Smith is able to make the 
specialized showing of need required by 
this opinion.” 

Judge Nathaniel Jones dissented and 
would have denied the writ of mandamus, 
holding that the district court did not com- 
mit clear error in ordering Smith’s 
attendance at the deposition. Jones char- 
acterized the majority ruling as one which 
“casts an ominous cloud over inmate par- 
ticipation in civil case discovery and district 
court discretion in managing pretrial or- 
ders in similar cases.” Sec: In Re Wilkinson , 
137 F.3d 911 (6th Cir. 1998). 

Readers should note that this ruling 
involves a case where the prisoner plain- 
tiff was represented by counsel, it does not 
involve a pro se prisoner conducting depo- 
sitions himself. It should not impact pro 
se prisoners deposing prison officials. See: 
PLN, Aug, 1993. Non Stenographic Depo- 
sitions, by Paul Wright, ® 
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California Lifers Covered by Tolling Statute 


T he court of appeals for the Ninth 
circuit held that California pris- 
oners serving sentences of life with the 
possibility 7 of parole fall within Califor- 
nia Civil Procedure Code § 352(a)(3), 
which tolls the statute of limitations for 
persons “in execution under the sentence 
of a criminal court for a term less than 
for life.” Andres Martinez filed suit in 
federal court claiming prison officials 
used excessive force against him during 
a cell extraction. The district court dis- 
missed the suit as time barred because it 
was filed after California’s one year stat- 
ute of limitations had run. The court of 
appeals reversed and remanded. 


The court held the district court’s dis- 
missal was a final, appealable order. The 
court noted that state law governs both the 
statute of limitations and the tolling of the 
statute in federal 42 U.S.C. § 1983 actions. 

The court held that Grasso v. 
McDonough Power Equipment’ Inc, 264 
Cal. App.2d 597, 70 Cal.Rptr. 458 (1968) 
is still good law. Grasso held that Cali- 
fornia state prisoners serving a life 
sentence benefit from section 352(a)(3). 
Thus, Grasso is dispositive. “Because 
Martinez can claim the benefit of sec- 
tion 352(a)(3), his claim is not time 
barred.” See: Martinez v. Gomez, 137 
F.3d 1124 (9th Cir. 1998).® 
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Garnishment Proceeding Part of Underlying § 1983 Action 


T he court of appeals for the Sev- 
enth circuit held that proceed- 
ings to garnish the wages of civil rights 
defendants against whom judgment has 
been entered are part of the underlying 
civil rights actions and district courts re- 
tain jurisdiction to enforce the judgment. 

While not a prison case this ruling 
will be useful to prisoner plaintiffs who 
have difficulty collecting a money judg- 
ment from defendants. Mike Yang was 
a Chicago shoe store owner whose store 
was burglarized. When police arrived to 
investigate the burglary Yang’s troubles 
really started. One of the “investigating” 
policemen proceeded to steal merchan- 
dise from the store. When Yang protested 
the theft a confrontation ensued. Ulti- 
mately the police would beat Yang, try 
to run him over with their squad car, 
threaten him at gunpoint and yell ob- 
scenities at him. See: Yang v. Hardin , 
37 F.3d 282 (7th Cir. 1994). 


A jury returned a verdict in Yang’s 
favor, awarding him $229,658 in dam- 
ages against one policeman and 
$185,658 against another. Yang then 
filed a petition for indemnification 
from the city of Chicago under ILCS 
10*9-102, which requires municipali- 
ties to pay tort judgments against their 
employees if the misconduct is within 
the scope of the employees employ- 
ment. Yang also filed a motion for 
attorney fees. Ultimately, the district 
court dismissed garnishment petition 
holding it lacked subject matter juris- 
diction and denied Yang’s motion for 
attorney fees. 

The court of appeals reversed and 
remanded. The court noted it has repeat- 
edly held that Fed.R.Civ.P. 69 
garnishment proceedings to collect judg- 
ments are within a district court’s 
ancillary jurisdiction and need not be 
brought as a separate lawsuit. See: 


Vukadinovich v. McCarthy, 59 F.3d 58 
(7th Cir. 1995) and Argentov. Village of 
Melrose Park , 838 F.2d 1483 (7th Cir. 
1988). The court held these holdings 
were reinforced by Peacock v. Thomas , 
516 U.S. 349, 116 S.Ct. 862 (1996). “We 
therefore reiterate the law of this circuit 
that a Rule 69 garnishment proceeding 
to collect a judgment from a third per- 
son not party to the original suit is within 
a court’s ancillary jurisdiction. ..” 

The court appeared troubled by the 
district court’s cavalier treatment of 
Yang’s petition for attorney fees. “Judge 
Grady waited almost two years before 
ruling on Yang’s fee petition, and then 
dismissed it without a single reference 
to its merits.” On remand the court or- 
dered the case assigned to a different 
judge and that an appropriate finding be 
entered on the merits of the fee petition. 
See: Yang v. City of Chicago , 137 F.3d 
522 (7th Cir. 1998). ■ 


Fifth Circuit Expands Qualified Immunity Defense 


I n a lengthy opinion which may 
have dire consequences for pris- 
oners seeking to resist qualified immunity 
defenses, the Fifth Circuit held that city' jail 
guards had a duty, which was clearly estab- 
lished in 1989, to protect prisoners from 
suicide. However, the court also held that 
intentionally leaving a blanket used in the 
suicide in an isolation cell with the suicidal 
prisoner after having removed her belt and 
shoelaces did not constitute deliberate in- 
difference. 

This is a complex case with a convo- 
luted history. It contains lengthy excerpts 
from the en bane opinion on a previous in- 
terlocutory appeal published at 74 F.3d 63 3 
(5th Cir. 1996) [PIN, Oct. 1996].TinaHaie 
was jailed after being arrested for petty 1 lar- 
ceny and forgery in July, 1989. She phoned 
her husband shortly after being booked into 
jail. Hare’s husband contacted her parents 
who went to the jail to post bond. However, 
Police Captain Billy Clyde Bums would not 
allow Hare to post bond until he interviewed 
her. 

Hare had been scheduled to enter a 
drug rehabilitation program the next day. 
Sitting balled up in a fetal position, Hare 
agonized through the interview. Experienc- 
ing withdrawal from dilaudid she expressed 
anxiety and concern about being an unfit 
mother and her husband’s possible reaction 
to her arrest. 


After the interview, Hare phoned her 
parents who again came to post bond. How - 
ever, Bums changed his mind and again 
refused to release Hare. During a one hour 
visit with her parents, Hare told Bums that 
she would commit suicide if held in jail an- 
other night. Bums did not take the threat 
seriously; Hare’s parents did. Her parents 
described Hare’s mood as emotionally dis- 
traught; Bums described it as hyper and 
frantic. Fearing for Hare’s life, her father 
was assured by Bums that the police would 
do everything in their power to safeguard 
her. 

Bums placed Hare in an isolation cell, 
removed her shoes, searched the cell, and 
ensured she didn’t have a belt Bums didn’t 
remove the blanket from the cell believing 
Hare was too weak to tear it. He left instruc- 
tions that a close check be kept on Hare. 
These orders may or may not have been 
passed on to subsequent shifts. At 6:00 p.m., 
a trusty found Hare hanging by blanket strips 
in her cell. The last previous check on Hare 
had been when she was fed at 5:00 p.m. 
Because the trusty did not have a key to the 
cell and jail policy prevented the jailer with 
the key from leaving his post, Hare was left 
hanging a long time after the initial discov- 
ery 7 . 

The Fifth Circuit subjected the quali- 
fied immunity claim of the individual 
capacity defendants to an analysis pursuant 


to Colston v. Barnhart 130 F.3d 96, 99 (5th 
Cir. 1997), involving three inquiries: 1) Is 
the violation of a clearly established consti- 
tutional right alleged? 2) Was the right 
clearly established at the time of the inci- 
dent? 3) Was the conduct of the defendants 
objectively unreasonable in light of the then 
clearly established law? The court held this 
pretrial detainee medical claim was subject 
to the deliberate indifference standard nor- 
mally used for convicted prisoners. The 
court then found that the duty of jailers to 
take measures to prevent prisoner suicides 
was clearly established in 1989 however, 
what measures w ere required was not clearly 
established and the individual capacity de- 
fendants were therefore entitled to qualified 
immunity This interlocutory appeal did not 
include file city and was not a decision on 
the merits. The court also noted that, al- 
though file defendants in this case received 
qualified immunity, future defendants may 
not. 

Neither this case nor Colston mention 
file Harlow v. Fitzgerald , 457 U.S. 800 
(1982) two-prong test normally used to de- 
termine eligibility for qualified immunity. 
This case shows a dangerous trend of courts 
requiring an unreasonable degree of speci- 
ficity in previous rulings before qualified 
immunity can be defeated. See: Hare v. City 
of Corinth, Miss., 135 F.3d 321 (5th Cir 
1998). ■ 
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News in Brief 


AZ: In early 1998, 16 DOC guards 
were fired or quit for sexually harassing 
other employees or engaging in sexual 
misconduct with other employees at the 
Florence prison complex. Eight other 
guards were disciplined. The misconduct 
included guards having sex with each 
other in towers; making obscene phone 
calls; putting shaving cream on phone 
receivers and throwing water on other 
staff members. No prisoners were vic- 
timized in these escapades. 

AZ On July 10, 1998, Gregory 
Stephens escaped from the Maricopa 
(Phoenix) county jail by climbing a ra- 
zor wire fence, stealing a construction 
pick up truck and ramming it to free- 
dom through two chain link fences. A 
long time drug addict, Stephens was 
awaiting trial on drug charges. 

AZ: On July 9, 1998, former prison 
warden Thomas Raymond Sullivan was 
sentenced to 24 years in prison for mo- 
lesting three girls ranging in age from 8 
to 15. Sullivan was fired from his job as 
Perryville warden. 

AZ: On June 20, 1998, former AZ 
DOC guard and Maricopa superior court 
security guard Joseph Parra was sen- 
tenced to 19 years in prison after 
pleading guilty to child molestation 
charges. Parra met the victim after hav- 
ing an affair with her mother, another 
AZ DOC guard. 

CA: In July, 1998, 24 prisoners at 
the Sierra Conservation Center in 
Jamestown, the Deuel Vocational Insti- 
tution and Folsom prison became ill with 
E.coli. Prison officials suspect contami- 
nated vegetable and milk supplies as the 
source of the potentially fatal infection. 
E. coli is transmitted through fecal con- 
tamination of food. 

CA: In May, 1998, Mark Bravo was 
awarded $4 million in damages by a Los 
Angeles judge. Bravo was wrongly con- 
victed of raping a mental patient and 
spent four years in prison before being 
exonerated. 

CA: On April 11, 1998, Bryan Hess, 
a pretrial detainee at the Los Angeles 
Twin Towers jail died of streptococcal 
pneumonia meningitis type A, a conta- 
gious form of meningitis spread by 
coughing and sneezing. Sixty prisoners 
were also tested for the disease. 


CA: On June 30, 1998, Jeffrey Ford 
was killed at the California Medical Fa- 
cility in Vacaville, allegedly by his 
cellmate James Diesso. Ford had been 
beaten, strangled and stabbed. On June 
23, 1998, a melee between 110 Latino 
prisoners led to the prison being locked 
down. 

CA: On the night of June 26, 1998, 
state parole officer Albert Martinez 
was arrested in a Los Angeles park and 
charged with committing unspecified 
“lewd conduct.” The day before the ar- 
rest Martinez had narrowly lost a race 
for the Democratic party nomination 
for the 62nd state assembly seat. 
Martinez had received about $250,000 
in campaign donations from the Cali- 
fornia Correctional Peace Officers 
Association (the union that represents 
prison guards and parole officers) for 
his election bid. 

CT: On July 2, 1998, New Haven 
sheriff’s deputy Shawn Fuller pleaded no 
contest to breaking into the local court- 
house and stealing $5,273 from a safe 
where prisoners’ money and belongings 
were stored. Fuller was captured when 
police found him dangling from an el- 
evator shaft with 50 envelopes stuffed 
with prisoners’ cash and jewelry. 

Dubai: Prisoners convicted of fraud 
and other financial crimes can now run 
their businesses from behind bars. 
Abbas Ali, head of the Persian Gulf 
emirate’s prison system, said: “Dubai 
prison will have a state of the art busi- 
ness center for inmates jailed for 
financial crimes. Jailed businessmen 
will soon be able to run their legal busi- 
ness from a center staffed with 
secretarial services and modern busi- 
ness machines.” Ali said the purpose of 
the reforms was to allow businessmen 
to stay in touch with the outside world 
and to minimize the financial loss re- 
sulting from imprisonment. 

FL: In June, 1998, William Hock, a 
guard at the BOP FCI Tallahassee was 
convicted of several charges related to 
having sex with female prisoners. 

NM: On August 18, 1998, New 
Mexico State Penitentiary guard Edward 
Catanach pleaded guilty to smuggling 
drugs to prisoners for $20 a run. He faces 
a year in jail. 


OH: In July, 1998, Richard Evans 
was fired from his job as a guard at the 
Allen Correctional Institution (ACI) in 
Lima, for having sex with a minor. He 
was convicted on misdemeanor charges 
for that offense. ACI guard Arthur Green 
was also fired after being charged with 
marijuana possession outside the prison. 

OH: In June, 1998, Ohio prison 
guard Gregorio Mercado was indicted in 
Lorain county on 13 counts of molest- 
ing teenage girls who were friends of his 
family. Mercado is charged with four 
counts of felonious sexual penetration; 
six counts of gross sexual imposition and 
one count each of attempted felonious 
sexual penetration, public indecency and 
disseminating obscenity to juveniles. 

TX: Wesley Wayne Miller was pa- 
roled on state murder charges in May, 
1998. While on parole he is subjected to 
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three different types of monitoring. At all 
times Miller must wear an electronic moni- 
toring bracelet on his ankle; a pager that 
uses voice recognition technology and a 
satellite tracking device. ABS Technology; 
the company providing the satellite track- 
ing, said a dozen parolees in NJ, KS and 
IA are also under satellite surveillance. 
Miller is the only parolee in Texas sub- 
jected to three types of monitoring. 

UT: On July 1, 1998, the DOC an- 
nounced it would place information about 
Utah sex offenders on its internet web site. 

UT: On May 2, 1998, justice court 
judge Patricia Chavez was sentenced to 38 
months of unsupervised probation for 
stealing $2,240 in bail money deposited 
with the court by defendants. Chavez 
pleaded guilty to one count of misusing 
public monies. 

VA: Michael Morton, a former VA 
DOC nurse technician claims his role in 


the state execution of Frank Coppola caused 
him post traumatic stress syndrome and led 
to drug and alcohol addictions that even- 
tually landed him in prison. Morton is now 
imprisoned at the Brunswick Correctional 
Center for forgeiy, burglary and grand lar- 
ceny chaiges. 

VA: On July 16, 1998, Lorton prison 
guard Derek Stanton Lamar was convicted 
of rape and a jury recommended a life sen- 
tence. 

VA: On July 29, 1998, six prisoners 
retuming from a work release landscaping 
assignment to the Greensville Correctional 
Center attempted to rescue motorist 
Carolyn Tipton from a burning car wreck. 
Tipton had died on impact but this wasn’t 
known at the time. For their heroism the 
six prisoners received letters of commen- 
dation from the Prince George police. 
Despite extensive local publicity, only one 
prisoner, Richard Addair, was named in 


media accounts. VA DOC spokesman 
Larry Traylor said the other prisoners’ 
names “weren’t available.” 

VA: On June 4, 1998, Halifax county 
jail guard Jonathan Edward Majors was 
convicted of two counts of consensual sod- 
omy for having sex with two female 
prisoners in the jail. 

WA: In June, 1998, Michael Collier 
was acquitted by a jury of first degree mur- 
der charges and walked out of a King 
County (Seattle) courtroom a free man. 
Collier liadrepreseixtedhiiriselfat trial pro 
se. His co-defendant was represented by 
counsel and was convicted of second de- 
gree murder. One lawyer commented “If 
this catches on we’ll be out of a job.” 

WI: The state DOC spent $11.1 mil- 
lion on guard overtime salary in the 1998 
fiscal year. Tire DOC claims nearly 600 
guard positions are vacant so other employ- 
ees must work overtime to fill the gaps. ■ 


Kansas Prisoners Entitled to Halfway House Credits 


T he Kansas court of appeals held 
that prisoners whose halfway 
house status is revoked are entitled to 
credit for the time spent in the facility, 
but are not entitled to credit for time 
spent on house arrest. Bradley Cordill, a 
Kansas state prisoner, was assigned to a 
community corrections program for 18 
months. That placement was revoked 
and Cordill sent to prison. Cordill then 
filed a motion under K.S.A. 2 1-46 14 A 
in state district court seeking credit for 
the time he spent in the halfway house. 


on house arrest and in jail. The district 
court denied the motion. 

The court of appeal s affirmed in part, 
reversed in part and remanded. The court 
held that Kansas prisoners are entitled 
to credit for time spent in any commu- 
nity corrections program under K.S.A. 
75-5290. The court relied on State v. 
Brasfield , 22 Kan.App.2d 623, 921 P.2d 
834 (1996) in reaching this conclusion. 
However, Cordill was not entitled to 
credit for the time he spent on house ar- 
rest. 


Whether Cordill was entitled to jail 
credit under K.S.A. 21-4614A for time 
spent in a halfway house is an open ques- 
tion. The court held the district court 
erred in dismissing the claim and re- 
manded the case for further proceedings. 
The district court was also instructed to 
award Cordill credit for 15 days he spent 
in county jail, as it had previously 
awarded only 8. See: State v. Cordill , 24 
Kan.App.2d 780, 955 P.2d 633 (Kan. 
App. 1997). ■ 


Amnesty International Seeks Human Rights Abuse Info 


A mnesty International (AT.) 

xiis working on a compre- 
hensive report on human rights in 
the United States, inclusive of pris- 
ons, jails, and immigration 
detention centers. The primary pur- 
pose of this report is to document 
where there is systemic violation of 
human rights. 

This is intended to be a docu- 
mentary report with policy 
recommendations for the govern- 
mental agencies. It is anticipated that 
the final report will be issued by the 
end of 1999. A I. is not able to do 
litigation research or provide repre- 
sentation for individual cases. 


Areas covered by the prison, jail 
and immigration portion of this report 
may include the following: verbal/ 
physical brutality or sexual assault (by 
both correctional staff and prisoners); 
use of restraints, electro-shock equip- 
ment and gas/chemical sprays; facility 
overcrowding; race, sexual orientation, 
nationality or language barriers as a 
factor in implementing policy; treat- 
ment of children/families (including 
location of incarceration limiting con- 
tact with family); holding children in 
adult facilities; adequacy and cost of 
health care services. 

This list is not meant to be all inclusive. 
Suggestions for other areas are welcome. 


This project seeks to document 
instances of human rights abuses 
and how they fit within a system- 
atic pattern. We seek documentation 
of human rights violations and 
court cases in relation to these is- 
sues (particularly those cases in 
which decisions are not published). 
Do not mail original copies or other 
documents and materials which 
cannot be replaced. 

The mailing address is Am- 
nesty International; Attention : 
AJUSA C. Doyle; 322 8th Avenue; 
New York, NY 10001. 
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Denial of Legal Materials Sent by Relatives Upheld 


T he court of appeals for the 
Eighth circuit, sitting en banc, 
held that Missouri prison officials were en- 
titled to qualified immunity from money 
damages for denying a prisoner a package 
of legal materials sent by a relative. The 
court held it was immaterial that the policy 
was only randomly applied. In doing so, 
the court reversed the panel ruling at Weiler 
v. Purkett, 104 F.3d 149 (8th Cir. 1997). 

Clyde Weiler a Missouri state pris- 
oner, filed suit after prison officials 
censored a package of legal materials sent 
by Weiler ’s son. Missouri prison rules al- 
low prisoners to receive packages only from 
lawyers or approved vendors. “Privileged 
mail” defines such mail as that sent to or 
from lawyers, judges, courts or government 
officials. The district court granted sum- 
mary judgment to the defendants. Weiler 
appealed and in an unpublished ruling the 
eighth circuit reversed holding that genu- 
ine issues of material fact were in dispute 
and required a trial to resolve. Weiler had 
presented affidavits from ten prisoners that 
stated they had received packages of legal 
materials sent to them by relatives. On re- 
mand the district court denied the 
defendants qualified immunity from 
money damages, which was affirmed on 
appeal at 104 F.3d 149 (8th Cir. 1997). 
The en banc court reversed. 

Qualified immunity precludes the 
award of money damages in suits against 
government officials unless the right al- 


legedly violated was “clearly established" 
at the time it occurred. “In determining an 
official’s entitlement to immunity, the 
courts undertake a two pronged analysis. 
First, the court must see if a deprivation of 
constitutional magnitude has been alleged. 
If so, the court must determine if the right 
was so clearly established that a reason- 
able public official would have known his 
or her conduct violated the constitution at 
the time of the act." The qualified immu- 
nity defense applies only to suits for money 
damages, it does not apply to claims for 
equitable relief. It appears that in this case 
Weiler sought only money damages, $6 
million worth. 

The court held that the prison rule lim- 
iting the receipt of packages to those sent 
by lawyers and approved vendors was fa- 
cially valid and it was immaterial that other 
prisoners had received packages from rela- 
tives. “Therefore, the defendants did not 
violate the constitution when they applied 
the rule to Weiler. Weiler has not alleged a 
violation of his constitutional right to re- 
ceive mail.” 

The court held tire package censor- 
ship did not violate Weiler ’s right of access 
to the courts because the package was not 
“legal mail" since it was not sent by a law- 
yer, judge, court or government official. 
The court did not analyze Weiler ’s court 
access claim under the “actual injury" stan- 
dard of Lewis v. Casey, 116 S.Ct. 2174 
(1996). It appears doubtful whether Weiler 


could have prevailed under that standard 
since he does not appear to have alleged 
any adverse effect from not receiving the 
package. 

The court held that Weiler had not 
stated a claim for violation of his right to 
equal protection of the law or substantive 
due process. The court held that Weiler had 
failed to allege a violation of his constitu- 
tional rights. Even if he had, the defendants 
would have been entitled lo qualified im- 
munity because “no reasonable official 
could have believed that refusing to deliver 
Weiler ’s package to him violated clearly 
established constitutional principles gov- 
erning prisoner mail.” The case was 
remanded to the district court with instruc- 
tions to enter judgement in favor of the 
defendants. Three judges dissented from 
the majority, stating that the evidence pre- 
sented by Weiler indicated the package rule 
was not neutrally enforced and question- 
ing whether it was necessary for prison 
security. See: Weiler v. Purkett , 137 F.3d 
1047 (8th Cir. 1998)(enbanc). 

Readers should note that the law on 
legal mail issues varies from circuit to cir- 
cuit and should be researched accordingly 
For example, the Sixth circuit, in facts al- 
most identical to this case, reached the 
opposite conclusion and held that prison- 
ers were entitled to receive packages of 
legal materials from relatives. See: Kensu 
v. Haigh, 87 F.3d 172 (6th Cir. 1996). 
[PLN, May; 1997] ■ 


Failure To Protect In Prison Fight Violates 8th Amendment 


I n 1994, the duty of guards to pro- 
tect prisoners in prison fights was 
clearly established by Fanner v. Brennan, 
511 U.S. 825 (1994) according toa federal 
district court in Texas. The survivors of 
Randy Payne, a Texas prisoner who suffered 
fatal injuries in a prison fight, sued prison 
guards and other officials for failure to take 
any steps to protect him. Payne arrived in 
close custody at the newly-constructed 
TDCJ-ff) Terrell Unit on August 5, 1994. 

Whites in close custody were greatly 
outnumbered by blacks and Hispanics. 
Prison administrators knew' the racial im- 
balance and policy of housing prisoners 
from the same hometown together encour- 
aged gangs who extorted “protection" in the 
form of prison commissary items and/or 
homosexual acts from white prisoners. 
Guards were instructed to remain alert for 
suspicious activity. 

Payne was confronted with a demand 
to pay protection or fight the day he arrived. 


He chose to fight. Several violent alterca- 
tions ensued throughout a section of the pod 
including the third level shower area. All 
of the prisoners Payne fought were either 
black or Hispanic. Some used combination 
locks in a sock and/or steel-toed boots as 
weapons. 

Essie Johnson, a guard with only two 
and one-half months experience and a 
poor test rating for responsibility, was 
assigned to the internal guard picket 
which commanded an unobstructed view 
of the pod’s interior. 

At around 8:30 p.m., Johnson saw 
an injured Randy Payne on the stairs. She 
alerted another officer who entered the 
section and summoned medical aid. Yet, 
prior to 8:30 p.m., Johnson had noticed 
prisoners congregating around the third 
tier showers. She had also seen two pris- 
oners looking into the third-tier shower 
area. Still she permitted prisoners to move 
freely between the three sections of the 


pod. Although Payne was eventually re- 
moved to the infirmary, he died of 
injuries received in the fights about a 
week later. 

The court ruled that there was a genu- 
ine issue of material fact as to whether 
Johnson saw the fights and took no ac- 
tion until they were over. There was 
evidence from a number of sources that, 
if properly performing her job, she would 
have seen die violence. Accordingly this 
cause was set for trial. 

The plaintiffs made tw o major errors: 
1) they relied upon inadmissible 
uncertified state criminal trial transcripts 
to provide summary judgment evidence; 
and 2) they failed to include all of the links 
in the chain-of-command as defendants, 
making it impossible to prove involve- 
ment of higher officials and resulting in 
their dismissal from the suit. See: Payne 
v. Collins , 986 F.Supp. 1036 (E.D.Tex. 
1997). ■ 
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Nebraska Prisoners Have Right to Defend Against Suit 


T he Nebraska court of appeals 
held that prisoners have a due 
process right to defend themselves 
against lawsuits. Frances Thompson, an 
animal rights activist, and PLN sub- 
scriber, imprisoned in Nebraska, was 
sued by the University of Nebraska for 
unpaid student loans. Thompson filed a 
timely, pro se, answer to the plaintiff’s 
complaint asserting various defenses. 
Thompson also filed a motion that hear- 
ings on the motions be held 
telephonically and if the matter went to 
trial that she either be physically trans- 
ported to the court or that the trial be 
held telephonically. Both motions were 
denied. 

A “trial” was held in Lancaster 
county court and Thompson was not al- 
lowed to appear. The proceeding lasted, 
literally, about two minutes. The court 
of appeals reversed and remanded. 


The appeals court held that when a 
defendant files an answer, “the fact that 
the defendant does not appear for trial 
does not entitled the plaintiff to a judg- 
ment without proof of the facts 
constituting the plaintiff’s cause of ac- 
tion, unless the facts admitted by the 
defendant in the answer make out a 
prima facie case in the plaintiff’s favor.” 
The plaintiff produced no evidence 
whatsoever to support its claim. “There- 
fore, the judgement against Thompson 
was flawed because there was no fac- 
tual support for the judgment rendered.” 
The judgment against Thompson was 
vacated and the case remanded for fur- 
ther proceedings. 

Addressing Thompson’s claims, the 
court held “due process does require that 
the prisoner meaningful access to the 
courts to defend suits brought against 
him or her.” 


“In the instant case, Thompson’s 
motion to physically attend trial was de- 
nied, her motion to have the trial 
conducted telephonically so that she 
could participate was denied, and the 
Lancaster county court and the 
plaintiff’s attorney were aware that Th- 
ompson was acting pro se. We fail to 
see how the plaintiff can seriously ar- 
gue that Thompson’s due process rights 
were not violated by the procedures 
employed at the county court trial. 
When the trial on remand takes place, 
due process does not require 
Thompson’s physical presence at the 
trial, provided that she is otherwise af- 
forded procedural due process which 
provides her an opportunity to present 
her side of the case.” (emphasis in origi- 
nal). See: Board of Regents v. 
Thompson , 6 Neb. App. 734 (NE Ct. 
App. 1998). ■ 


Alabama Counties Not Liable for Jail Conditions 


T he court of appeals for the elev- 
enth circuit, sitting en banc, 
held that Alabama counties cannot be 
held liable for the operation of county 
jails. In doing so the court overturned 
prior circuit precedent on this issue. 

Phillip Turquitt was killed by an- 
other prisoner while being held in the 
Jefferson County, Alabama, jail. His es- 


How to Write PLN 


Address the following to 
PIN's editors (addresses listed on 
page 2): Letters to the editor, ar- 
ticle submissions, newspaper 
clippings and general info. 

Address the following to 
PLN's Seattle office: Donations, 


subscription orders and renewals, 
change of address notifications, 
and questions about the status of 
your subscription. 

Due to the volume of mail we 


receive, PLN cannot acknowledge 
receipt of your letters or subscrip- 
tion orders unless you enclose an 
SASE for our reply. 


tate filed suit against Jefferson county, 
the sheriff and several deputies in their 
individual capacities under 42 U.S.C. § 
1983. 

The county filed a motion to dismiss 
or for summary judgment, claiming that 
the sheriff, who is the jail’s official policy 
maker, acts for the state rather than the 
county in administering the jail. The dis- 
trict court denied the motion. See: 
Turquitt v. Jefferson County , 929 F. Supp. 
1451 (ND AL 1996), holding it was 
bound by Parker v. Williams , 862 F.2d 
1471 (11th Cir. 1989). Parker held that 
in Alabama the sheriff is the county 
policymaker with regard to the operation 
of county 7 jails. 

Jefferson county filed an interlocu- 
tory appeal. The eleventh circuit granted 
an en banc hearing and unanimously va- 
cated and remanded. This issue is 
important because suits against the states 
in federal court are barred by the Elev- 
enth amendment. Counties, however, can 
be sued for money damages as long as 
the acts in question resulted from offi- 
cial county policy or actions by a county 
policy maker. See: Monell v. N.Y. City 
Dept . of Social Services , 436 U.S. 658, 
98 S.Ct. 2018(1978). 

The appeals court analyzed the his- 
torical role of Alabama sheriffs and held 


they are state employees over whom the 
governor exercises control. InMcMillian 
v. Monroe County , 1 17 S.Ct. 1734 (1997) 
the supreme court held Alabama sher- 
iffs are state, not county, employees. This 
results from statutory changes at the turn 
of the century when an effort was made 
to place sheriffs under control of the gov- 
ernor to halt the iynchings of prisoners. 

The court held that Alabama coun- 
ties have no duties with respect to the 
daily operation of county jails nor any 
authority to dictate how jails are run. 
“The county cannot be liable for the 
harms that befall jail inmates due to im- 
proper operation of the jail or negligent 
supervision of its inmates because the 
county has no responsibility in that area.” 

In light of that holding, the court 
found its prior ruling in Parker was 
wrong and thus overruled it. The court 
did not discuss the merits of the under- 
lying suit against the remaining 
defendants. Plaintiffs suing counties over 
issues of municipal liability must deter- 
mine if the county is responsible for the 
harm being litigated. As a practical mat- 
ter, only Alabama appear to have sheriffs 
employed by the state rather than the 
county they serve. See: Turquitt v. 
Jefferson County , AL, 137 F.3d 1285 
(11th Cir. 1998)(en banc). ■ 
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Virginia Prisons ‘Wide Open to Business 

by Dan Pens 


Slave Labor Meets 
Hollywood 

I n a warehouse near the Baltimore 
airport in 1997, California busi- 
nessman Trek Kelly observ ed a supplier 
peeling tags off crates of merchandise. 
Later he found a tag that had been over- 
looked. A tag with the words “Virginia 
State Prisons’ printed on it. 

At the time, Kelly, president of a 
company that supplies promotional 
goods to movie studios, was desperately 
trying to track down a long-overdue 
shipment of thousands of promotional 
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vests for a 1996 movie, The Island of Dr 
Moreau. New Line Home Video, which 
had ordered the vests from Kelly’s com- 
pany, Kaioti Gear, was hounding him 
daily and threatening a lawsuit over the 
delay. Meanwhile, Kelly’s supplier was 
demanding more money, making excuses 
about disgruntled workers in foreign fac- 
tories, and showing Kelly a pile of 
shredded material instead of the finished 
vests. 

“The workers were on strike and they 
had throw n all the materials out of the 
factory because we weren’t paying them 
enough money,” is the explanation Kelly 
remembers getting from the supplier, 
Edward R. Dovner, a Massachusetts busi- 
nessman. 

But there was no strike by foreign 
workers, no overseas sweatshop. Instead, 
there were five Virginia prisons where, 
for several months in 1996, prisoners 
earned 63 cents an hour making clothing 
for Dovner. 

That work came to an abrupt halt on 
January 10, 1997, when Virginia State 
Police raided the prison work sites, con- 
fiscated materials, and shut the operation 
down. While Dovner was keeping Kelly 
at bay with tales of foreign worker rebel- 
lions, his attorney, Richmond lawyer 
Thomas B. Weidner IV, was begging the 
state to release the seized merchandise 
and materials. It wasn’t until Dovner ’s 
attorney threatened a law suit that the state 
released the materials. 

A year and a half later, the state po- 
lice and FBI officials refuse to discuss the 
case because they say it is under investi- 
gation. 


Virginia Prisons Opened 
to Privateers 

In 1994, as U.S. trade negotiators 
threatened sanctions to protest China’s 
use of prison labor, Virginia’s 
then-Governor George Allen was push- 
ing a “Factories Behind Fences” 
promotion, advertising prison labor as 
an economic boon for private companies. 

“We complain about prison labor 
from China.” Allen said after a meeting 
of a government reform panel on July 
24, 1994. “Well, let’s have our ow n pris- 
oners doing something.’ 

To further Allen’s goals, Virginia’s 
General Assembly changed state law to 
allow for “joint ventures” between Vir- 
ginia Correctional Enterprises (VCE) 
and private businesses. 

“Virginia Prisons. They Are Wide 
Open To Business,” proclaimed a pro- 
motional brochure and trade magazine 
ads. Featuring a photo of a prison guard 
tower, the ads boasted of “w illing, expe- 
rienced workers,” and “no employee 
benefit packages to fund. No pensions, 
health insurance, vacations or sick 
leave.” 

In 1996, VCE sought and received 
certification under the federal Prison 
Industry Enhancement (PIE) Program. 
Enacted in 1979, PIE exempts 
prison-made goods from interstate com- 
merce restrictions if certain conditions 
are met. One such requirement: prison- 
ers manufacturing such goods must be 
paid at least minimum wage. 

But even with certification, obtain- 
ing approval for joint venture deals is a 
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Virginia (continued) 

complicated process. The rules require 
VCE officials to submit a proposal to the 
Board of Corrections, which sends it in 
turn to the VCE Advisory Committee. 

If both approve, the proposed con- 
tracts are forwarded to the attorney 
general’s office for legal review. Finally, 
the deal must be authorized by the gov- 
ernor. 

Apparently none of that happened 
with Dovner’s clothing deals. Accord- 
ing to VCE’s former director and former 
assistant director, Dovner simply issued 
purchase orders for VCE to manufacture 
pants, flight suits and vests and VCE 
filled them. 

“Virginia issues purchase orders to 
folks for them to provide goods,” ex- 
plained former VCE Assistant Director 
David Addington when asked about the 
Dovner deal. “We just reversed the pro- 
cess. Folks issued us purchase orders to 
provide them with goods made by prison 
inmates. The director would then sign 
off on them.” 

And in the case of Dovner’s pur- 
chase order, the price was right. 

According to information provided 
by Virginia DOC spokesperson Larry 
Traylor, it cost VCE an average of 
$28.19 to make each pair of Island of 
Dr. Moreau pants. Documents supplied 
by Dovner s lawyer show 7 that VCE sold 
the pants to Dovner for $2.50 each. 

It cost VCE $59.93 to make each 
Dr Moreau flight suit, the same infor- 
mation show s, while the suits were sold 
to Dovner for $3 each. Finally, accord- 
ing to the state, it cost VCE $13 to 
make each Dr Moreau promotional 
vest, which were sold to Dovner for 
$1.10 each. 

According to Kelly, Dovner ini- 
tially blamed the delays on Fine 
Incentives, the Texas company that 
Kelly originally hired to supply the 
vests, and which, in turn, had subcon- 
tracted the work to Dovner. 

“Fine Incentives gave him 
$130,000 and we gave him about 
$110,000,” Kelly said. 

Dovner paid VCE $15,751 for the 
vests, channeling the money through 
a bank in Anguilla, West Indies, VCE 
documents indicate. 


Without the Knowledge of 
Anybody but Themselves 

When the Virginian-Pilot newspa- 
per broke the story in June, 1998, Dovner 
told the paper he had no comment “and 
it’s really none of your business. Why 
don’t you ask VCE?" 

Later, Dovner’s attorney called the 
paper and said his client was unaware 
during his involvement with VCE that 
federal law prohibits the interstate trans- 
port of prison-made goods. 

“Eddie broke the law,” said Weidner. 
“He made a mistake. Absolutely. He 
screwed up. He didn’t know about the 
law 7 . He told the U.S. Attorney, T did it. 
I screwed up. I’m sorry. I’ll come down 
and plead guilty to it. I made a mistake.” 

Former VCE director David Jones 
said in a telephone interview with the 
Pilot that he gave preliminary approval 
for the flight suit deal while still at VCE. 
But he said he didn’t know Dovner, had 
no knowledge of any other deals for VCE 
to manufacture pants or promotional 
vests for Dovner, and claims he never 
saw any contracts. 

Jones said VCE had permission 
from then- Attorney General [and current 
governor] Jim Gilmore to enter into con- 
tracts with private companies apart from 
the federally sanctioned PIE program. 
There were two requirements, he said: 
The goods could only be sold in foreign 
countries, and they had to be shipped for 
export from a Virginia Port. According 
to Jones, such deals could be made for 
one-time transactions. 

But Mark Miner, a spokesman for 
Gov. Gilmore, said there was no attor- 
ney general approval for one-time deals. 

“The attorney general’s office never 
authorized anybody not to follow the PIE 
procedure. That is federal law,” Miner 
said. 

In fact, said Miner, as attorney gen- 
eral, Gilmore ordered the investigation 
into VCE because the agency was pur- 
portedly making flight suits for “a 
company in Massachusetts that was ship- 
ping the flight suits offshore, stamping 
6 Approved by the U.S. Military’ on them, 
and then shipping them back to the U. S.” 

Ron Angelone, Virginia’s prisons 
director, when asked about the Dovner 
deal by members of a state legislative 
committee, said, “now 7 obviously, this 
was not a sanctioned operation so people 
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did it without the knowledge of anybody 
but themselves/ ” 

Former VCE Assistant Director, 
David Addington, a 20-year veteran of 
the DOC, abruptly quit his job in Febru- 
ary, 1997, after he felt he was being 
unfairly targeted by the investigation. 
The deals with Dovner, he said, were 
approved by Jones. The way they were 
handled, he said, was customary and 
well-known to all VCE officials. 

In March, 1998, a U.S. District 
Court grand jury in Richmond subpoe- 
naed documents from Dovner relating to 
his contracts and dealings with VCE and 
the Virginia DOC. According to 
Weidner, authorities seemed interested 
in whether Dovner had bribed VCE of- 
ficials to get the cut-rate prices he got 
on prison-made clothing, a charge he 
says Dovner has categorically denied. 

As this issue of PLN goes to press, 
the investigation continues, and state 
officials remain tight-lipped. 

Sources: Virginian-Pilot, Richmond 
Times-Dispatch 

State Audit Exposes 
VCE Mismanagement 

week after the Island of Dr. 
loreau scandal broke, the Vir- 
ginia Auditor of Public Accounts 
released an audit of Virginia Correctional 
Enterprises (VCE) covering the period 
between July 1, 1996 and May 11, 1998. 
The report said that VCE posted an op- 
erating loss of $412,000 inFY 1997 and 
has liabilities of $5.1 million but only 
$3.5 million in liquid assets it could call 
on to pay its bills, including less than 
$150,000 in cash. 

The audit report criticized VCE for 
lacking "‘adequate processes to review 7 
and evaluate joint venture contracts... 
lacks the ability to manage its cash flow. . . 
because the joint venture contracts lack 
sufficient monitoring controls and pro- 
cedures.” 

The audit team “found over twenty 
customers [in VCE’s Customer Master 
File] who did not appear to be govern- 
ment entities or non-profit- 
organizations.... VCE management was 
unable to provide justification, letters of 


understanding, or other support estab- 
lishing the credibility and validity of 
these customers... VCE s failure to vali- 
date its customers and subsequently 
conduct business with unallowable cus- 
tomers exposes the Commonwealth to 
unnecessary potential legal liabilities and 
contradicts public policies.” 

VCE’s cash flow problems, say the 
report, began in the fall of 1996 when it 
first entered into joint venture contracts. 
The chief factor in VCE’s cash flow prob- 
lems, according to the audit, “is its 
inability to collect receivables, specifi- 
cally from one of the joint venture 
dealers, Morton Marks and Sons ” 

Morton Marks, one of five furniture 
dealers involved in a joint venture with 
the agency, owed VCE about $1.2 mil- 
lion. And, says the report, “although 
VCE could not collect Morton Marks’ 
receivables, VCE continued to make 
sales to Morton Marks increasing the 
dealer’s receivables and worsening 
VCE’s cash problems.” 

Unseemly Connections 

According to state election records, 
Morton Marks was the second largest 
contributor to the successful gubernato- 
rial campaign of then- Attorney General 
Jim Gilmore in 1997. Morton “Tracy” 
Marks III says his firm donated $44,625 
w orth of furniture to the governor 'e cam- 
paign and that the furniture was returned 
after the election. Marks disputes that Iris 
ties to Gilmore led to anything improper. 

One connection that raises eye- 
brows, though, is David Jones, who was 
VCE’s director from March 1992 to 
November 1996. One month after leav- 
ing VCE he became a vice president for 
the furniture company whose joint ven- 
ture partnership with VCE was approved 
in April 1996. 

Jones, w ho is now also the chief fi- 
nancial officer of Morton Marks, says the 
company ’s job offer came later and had 
nothing to do with his approving the joint 
venture. 

VCE terminated its contract with 
Morton Marks on August 10, 1998. The 
attorney general’s office has filed a $1 .7 
million suit against Morton Marks to 
collect past due accounts. Marks filed suit 
-against VCE to debate the amount owed. 
Marks said he was owed more by other 
state agencies than the amount he owes 
VCE. 


Who’s Minding the Store? 

VCE’s first two joint ventures were 
with Zig Zag Embroidery for textile 
products and Ariens, Inc. to manufac- 
ture camp stoves. Neither of these 
ventures proved successful. 

VCE closed its Zig Zag operations 
due to Zig Zag’s “inability to meet pay- 
ment obligations.” VCE is currently in 
litigation with Zig Zag to collect unpaid 
invoices of $215,000. 

The Ariens “letter of understanding” 
(in lieu of a contract) required VCE to 
manufacture 20,000 camp stoves at 
$43.97 each. VCE completed manufac- 
ture of the stoves in May, 1998. But 
according to the audit, VCE incurred 
extra labor and overhead costs [i.e. op- 
erating losses] of $88,000. The audit 
report dryly notes that “VCE manage- 
ment should ensure the prices of products 
are adequate to recover costs before start- 
ing production.” 

The largest joint venture deals were 
between VCE and a consortium of fur- 
niture dealers. Five of the dealers were 
consolidated under one contract for an 
entity called the Boling Company. 
These five were: Morton Marks & Sons, 
B.T. Office Products, Anderson Busi- 
ness Furniture, Harris Office Furniture, 
Chasen’s Business Interiors. 

Two other contracts covered Norix/ 
York Industries and Network Business 
Furniture. Sales under these last two 
contracts were minimal, less than 
$150,000 combined between July 1, 
1996 and April 6, 1998. 

Under the Boling Company con- 
tract, sales for the five dealers for the 
period July 1, 1996 through December 
31, 1997, totaled more than $13.2 mil- 
lion, with Morton Marks and Sons 
comprising almost $5.8 million. 

The furniture sales contracts were 
sweet deals for the private furniture 
dealers. Under the terms of the contract, 
the dealers would take orders from cus- 
tomers who wanted furniture. They 
would submit those orders to VCE, 
whose prison factories w ould churn out 
the finished goods. VCE would then 
ship the furniture to the dealer, and in 
many cases directly to the end customer. 
Under the contracts, VCE invoices it’s 
contract dealers at negotiated amounts 
and the dealers in turn invoice the end 
customer at a substantial markup. 
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Also cited in the audit as a problem 
is VCE’s outdated and poorly designed 
computer system and a computer secu- 
rity system (or lack thereof) that invites 
"fraud, abuse, and unauthorized disclo- 
sure of data.” 

The auditor found “at least 189 
products [in VCE’s catalog] priced be- 
low the standard cost,” and observes that 
“failure to price products at or above 
standard cost can result in significant 
losses for VCE.” 

The report also criticizes VCE’s 
entire cost accounting system, a sys- 


tem in such disarray that “it is diffi- 
cult to identify products that are losing 
money, establish fair and adequate 
prices, or develop plans to increase, 
reduce, or discontinue products. This 
also distorts inventory and cost report- 
ing throughout the year, making it 
difficult to evaluate industry and prod- 
uct profitability.” 

Sources: Virginian-Pilot , Richmond 
Times- Dispatch; Commonwealth of 
Virginia Independent Auditor’s Re- 
portH 


Texas May Not Retroactively Stop Mandatory Release 


VCE Audit (continued) 

The dealers were thus able to milk 
the contracts for what appear to be easy 
profits, billing end customers for 
prisoner-made furniture that in many 
cases was both manufactured and 
shipped by VCE. 

According to the audit report, the 
joint venture furniture racket was rife 
with what the state auditor characterized 
as “weaknesses” including (but not lim- 
ited to) the following: 

• “[VCE’s] lack of a structured 
contract with sufficient monitoring con- 
trols and procedures forces it to rely on 
the dealers to send payments. 

• “VCE does not have the ability 
to manage its customer base or develop 
a sufficient marketing strategy because 
the contracts do not require dealers to 
tell VCE who their customers are. 

• “VCE cannot ensure the deal- 
ers invoice end users at negotiated 
contract prices because the contract lan- 
guage specifying how the dealers meet 
this requirement and VCE lacks the poli- 
cies and procedures to monitor it. 

• “VCE must rely on dealers to 
notify it of [certain products sold; there- 
fore, VCE cannot ensure that it has 
received 8 1 1 freight commissions due to 
it. The Department of Corrections’ In- 
ternal Auditors identified unreported 
sales. . . on which they estimated VCE had 
lost a minimum of $72,300 and a maxi- 
mum of $117,400 in [unpaid freight] 
commissions. 

• “VCE did not follow contract 
specifications and shipped directly to the 
end customer instead of the dealer in 
many instances. We also found instances 
where VCE shipped finished goods to a 
third party subcontracted by the dealer. 
The contracts do not provide for these 
subcontracting practices. 

• “VCE did not verify the credit 
worthiness of its dealers, rather it autho- 
rized arbitrary $1 million blanket credit 
limits that can be overridden by Cus- 
tomer Service Representatives. 

• “VCE continues to allow sales 
to dealers exceeding their credit limits. 
As of April 2, 1998, Morton Marks and 
Sons had exceeded its credit by $ 1 28,000 
and had another $847,000 sales on or- 
der. We also found VCE invoicing the 
end user for a sale when the dealer 
reached its credit limit.” 


T he Texas Court of Criminal Ap- 
peals has held that Texas can- 
not reinterpret a law to retroactively deny 
a state prisoner mandatory release. 
Randy Sullivan Schroeter, a Texas state 
prisoner, was convicted of indecency 
with a child (IWC) in 1994 and sen- 
tenced to three years imprisonment. By 
July, 1997, the sum of his flat time and 
good time was almost five years, yet he 
had not been released. 

At the time of the offense. Article 
42.18, § 8(c), Texas Code of Criminal 
Procedure, made persons convicted of the 
specific offenses listed in the statute in- 
eligible for mandatory release. It stated 
that persons convicted of all other of- 
fenses shall be released when the sum of 
their good time and flat time equaled 
their sentence. IWC was not included in 
the list. Two similar lists included IWC 
effectively making a person convicted of 
IWC potentially subject to mandatory 
release before becoming eligible for pa- 
role. A later legislature stated that the 
intent of the previous legislature was to 
include IWC in the ineiigible-for- 
mandatory-release list. In 1997 the list 
was amended to include IWC. 

The Texas Attorney General issued 
an opinion that persons, such as 
Schroeter, convicted of IWC which oc- 
curred in the four years prior to the 
amendment of the list were not eligible 
for mandatory release. 

The court held as follows: Although 
the Attorney General’s opinions are per- 
suasive, they are not binding on the 
courts. Furthermore, a later session of 
the legislature does not have the power 
to declare the intent of a previous ses- 
sion. Finally, pursuant to Lynce v. 
Mathis , 117 S.Ct. 891 (1997), “a legis- 


lature may not retroactively make a pun- 
ishment more severe by changing 
application of good time laws.” There- 
fore, the amendment to the list cannot 
apply to offenses which occurred prior 
to the amendment date. See: Ex Parte 
Schroeter ; 958 S.W,2d 811 
(Tex.Crim.App. 1997), ■ 


LAW OFFICES OF 
HABERN& COHEN 
GARY J. COHEN 
1601 RIO GRANDE, 
SUITE 525 

AUSTIN, TEXAS 78701 
(512) 476-6201 

(not a partnership) 

For more than ten years our offices 
have been exclusively engaged in 
representing Texas inmates in the 
following areas: 

Parole Reviews 
Parole Revocations Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board 
of Pardons & Paroles on a regular 
basis, including rule making, legis- 
lative matters and the training of re- 
vocation hearing officers . This is a 
fee for services law office. 
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Notes from the Unrepenitentiary 

by Laura Whitehorn 


A recent issue of PLN called for 
rticles and information from 
women prisoners. I hope women 
throughout the state and federal prison 
systems will respond to this request. If 
we are ever to change the hideous situa- 
tions we face at the hands of the 
prosecutors, judges, andprisoncrats, we 
must speak up and we must speak for 
ourselves. 

Who can understand and describe, 
as we can, the abusive ways we are kept 
in line? The issue of sexual abuse and 
harassment comes to light only when an 
incident occurs that is so outrageous that 
even the system can’t get away with ig- 
noring it. And that is rare. 

But women prisoners know that the 
foundation for that abuse is laid every- 
day: when male guards patrol our 
housing units, where we have no privacy 
to change clothes, bathe, or use the bath- 
room. When male guards joke about 
doing strip searches in place of the 
women guards - or when whey pat 
search us daily. When male guards yell 
at women prisoners (as they do all the 
time), raising the unspoken threat of vio- 
lence, and often triggering memories of 
how a young girl was frightened and over- 
powered by an adult male who misused 
his authority to misuse her body. This is 
the daily reality of women in prison - but 
no one will know if we don’t tell them. 
If we don’t tell it, no one will understand 
that sexual harassment and abuse are not 
aberrations. They are integral to the meth- 
ods by which we are controlled and 
repressed in the prison sy stem. 

Who can understand, as we do, how 
many women are serving ridiculously 
long sentences because they were in a 
relationship with a man(usually older, 
more experienced) who dealt drugs? We 
live in a community with young women 
whose lives have been tom apart because 
they did not turn in their boyfriend/hus- 
band/father of their children, because they 
can’t prove that they weren’t involved in 
the sale of drugs - or , if they can prove 
it, they were still found guilty of “aiding 
and abetting” because they paid the rent 
and the phone bill. This is an important 
part of the mandatory minimum tragedy 
that we women know intimately. Who 
will tell our stories if we don’t? 


Who else can describe as we can the 
prospect of living for years in a cell built 
for one but now “home” to three - with no 
desk, no shelves, no room to turn around? 
Men prisoners have filed suit, protested, 
and written about the indignity of double- 
celling. We women are packed in like 
sardines, defying the safety inspectors’ 
mandates - and we are the one who must 
make it known. 

Who better than us can tell what it is 
to see a child growing up only in photos, 
to hear that small voice only on the phone 
(if we can afford the call), asking why we’ re 
gone so long? In the federal system, there 
are only three (soon to be four) prisons for 
women. Danbury; CT; Tallahassee, FL; 
Dublin, CA; and, soon, Carswell, TX. To 
be sent 3,000 miles from one’s children is 
not at all unusual. For the growing num- 
ber of women in the system from Latin 
America, Africa and the Caribbean the vis- 
iting room is a foreign country twice over: 
They never see it. If we don’t publicize these 
cruelties, who will? 

Who besides us can tell the story of 
the waste that is federal time? Once a 
woman has her GED, there are precious 
few educational opportunities for her. We 
support and encourage one another, but 
obstacle after obstacle must be overcome 
in order to study and learn. We know what 
it’s like to try to learn in our “library,” 
stocked with ency clopedias printed before 
most of the women here were bom. We 
know that community resources from the 
outside are not welcomed here, and that 
sympathetic people who try to come into 
tlie prison to speak, teach, share, learn have 
to possess mountains of will and determi- 
nation (and patience!) to breach the wall. 
We must tell this tale, or it will remain 
untold. 

We feel powerless. We are told ev- 
ery day that we are powerless. But that’s 
a lie. As long as we have voices and one 
another, we hold our future in our con- 
trol. We women prisoners have to speak, 
write, read, discuss - and begin the pro- 
cess of change. PLN is a tool all prisoners 
need. It’s the only place I know where 
reliable, current, useful information 
about all the laws affecting our lives as 
prisoners is available. Yet few women 
prisoners subscribe, and fewer still sub- 
mit articles. 

It’s not a story on TV, a long-running 
soap opera. It’s our story. Why are we wait- 
ing for someone else to write the script? 


Postscript on another topic: In the 
aftermath of the NYPD attack on Harlem 
and black youth in the “million youth 
march,” Guiliani’s police have targeted 
black activists in NY C for harassment and 
arrest. At the same time, police in Decatur, 
Georgia attacked the Malcolm X 
Grassroots Movement. I don’t have suffi- 
cient details on this to make a more 
complete report. But I think we all need 
to be aware of this situation, and support 
the black comrades, communities and 
groups in any way we can. There have 
been important mobilizations and politi- 
cal activity by black groups all over the 
country in the last year. It’s not a surprise 
that the government would tiy to stop this 
increasing resistance. It’s imperative that 
all progressive forces act however we can 
to protest these police attacks. | 

Restorative Justice 
Booklet Available 
Review by Dan Pens 

L ong time readers of PLN know 
that I have an interest in Restor- 
ative Justice. I have reviewed and 
recommended several publications on the 
topic. I bring your attention now to a very 
well-produced and affordable booklet 
that offers an introduction to the subject. 

The Campaign for Equity — Restor- 
ative Justice (CERJ),in conjunction with 
CURE-NY. has produced a 24-page primer 
on Restorative Justice, it’s pages are packed 
with a wealth of criminal justice statistics 
and information — well worth the effort to 
obtain a copy, even if you have little inter- 
est in Restorative Justice. 

The booklet contains information and 
statistics about drug treatment and its effec- 
tiveness as an alternative to imprisonment. 
Also included are statistics and info sup- 
portive of prison education. All of the 
information is supported by an extensive 
bibliography of source material cited. 

All in all, you’d be hard pressed to find 
as much quality criminal justice informa- 
tion in as small a package anywhere else. 

Copies of the booklet are available for 
$1 (10 for $5, 50for$10). Mail orders with 
your name, address info, and quantity de- 
sired to: Kim Pathways; 16 Young Road; 
Katonah, NY 10536 (email cureny 
@idsi.net). Copies will be mailed to you 
along with an invoice. | 
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Youngstown Break-Out Leads to Political, Financial Fall-Out 

by Alex Friedmann 


O n July 25, 1998 a half-dozen 
prisoners, including four con- 
victed murderers, cut through two fences 
and escaped from the CCA-operated 
Northeast Ohio Correctional Center in 
Youngstown, Ohio. According to Warden 
Jimmy Turner tlie successful break-out was 
due to errors by prison employees — in- 
cluding guards leaving their posts, not 
watching their designated areas and not 
promptly responding to motion sensor 
alarms. 

The escape was the latest in a series 
of embarrassing incidents at the 
problem-plagued facility, which houses 
approximately 1,500 prisoners from Wash- 
ington, D C. [see PIN, Oct. 1997; June 
1998]. CCA previously had been under a 
court order to remove maximum-security 
prisoners from the medium-security prison. 
Michael Quinlan, the company ’s director 
of planning, promised that CCA would 
learn from its mistakes and would improve 
staff training at the facility. 

Ohio lawmakers, however, weren’t 
interested in apologies or excuses. State 
Senator Jeff Johnson observ ed that the es- 
cape highlighted a major distinction 
between privately-operated and public pris- 
ons. "I’ve been to Ohio prisons, and we 
have some problems,” he said. "The dif- 
ference is if the manager screws up and 
lets six people escape in broad daylight, 
we have the authority to get him out of 
there.” 

Also of concern was CCA’s response 
to the break-out. A Wall Street Journal 
article revealed that the first motion detec- 
tor alarms went off at 1:06 p.m., though 
the escape was not reported to local law 
enforcement officials until two hours later. 
According to Youngstown police captain 
Robert Kane, when officers arrived at the 
facility they initially were told there was 
no problem even though armed prison 
guards were searching the surrounding 
fields and woods. Said Kane, "In my opin- 
ion the escape was not reported promptly 
or properly.” Youngstown Mayor George 
McKelvey was more blunt, stating, "The 
facts lead one to believe there was an at- 
tempt to deceive the police or cover up the 
event ” CCA termed the suggestion of a 
cover-up "ridiculous.” 

Following the escape Ohio Governor 
George Voinovich announced he was seek- 
ing a way to close the Youngstown facility, 
but a legal analysis by the Attorney 


General’s office concluded that the state 
had no authority to do so. Ironically the 
governor’s brother, Paul Voinovich, a 
prison architect, had lobbied the city of 
Youngstown for the facility and served as 
a consultant to CCA. 

U.S. Rep. James Traficant (D-OH) 
quickly pushed through the House an 
amendment calling for a federal study on 
prison privatization that would examine 
security procedures. "The on-going prob- 
lems at the Northeast Ohio Correctional 
Center in Youngstown should serve as a 
wake-up call to the nation,” Traficant said. 
"We need to identify possible security and 
personnel shortfalls at private prisons and 
effectively address them.” Further, U.S. 
Sen. Mike DeWine (R-OH), a member of 
the U.S. Senate Judiciary Committee, 
stated that he would seek a hearing on clas- 
sification problems at the Youngstown 
facility. 

Wall Street reacted negatively to news 
of the escape: CCA’s stock slid 20% to a 
52-week low within ten days of the inci- 
dent. Brian Ruttenbur of Suntrust 
Equitable Securities, a finance firm that 
encourages investment in private prison 
companies, termed the Ohio situation a 
"public relations problem.” CCA spokes- 
woman Peggy Lawrence called criticism 


A fter months of negotiation with 
xVthe union, the Pennsylvania 
DOC agreed to reinstate two guards who 
were fired from its Greene County 7 prison. 
George Reposky and Mark Powell were 
fired and oilier guards were disciplined in 
May 1998 for using excessive force against 
SCI Greene prisoners. [See: "Whitewash 
in Greene County ”, Sept. ’98 PLN]. 

The union might have quickly settled 
grievances that were filed by 11 other 
guards who were disciplined, "but we 
weren’t going to settle anything without 
those two,” said William Herbert, presi- 
dent of the AFSCME local that represents 
state prison guards. 

Two senior guards, Lts. John Tustin 
and Scott Nickleson, were also fired, along 
with nine other senior guards who were 
demoted, suspended, or transferred. They 
held management positions and do not be- 
long to the union. Herbert said they are 
negotiating their own deal with the state 
Civil Service Commission. 


directed against the Company "very frus- 
trating” and "very unfair.” 

Meanwhile, agents with the U.S. 
Attorney’s Office and U.S. Marshals Ser- 
vice began an investigation into whether a 
CCA guard had assisted with the break-out. 
Company officials declined to comment 
publicly; however. Doctor R. Grants, 
CCA’s C.E.O., admitted in a letter to Gov- 
ernor Voinovich that they suspected "a 
single female employee collaborated with 
inmates to plan the escape.” 

Five of the escapees were captured 
within two days and the sixth was caught 
more than a month later. Under an Ohio 
law enacted last March, CCA will have to 
reimburse city, state and federal authori- 
ties for the cost of the search. 

On August 3, 1998, CCA announced 
it would transfer about 200 close-security 
prisoners from Youngstown to other facili- 
ties within thirty days; U.S. Attorney 
General Janet Reno said they would be 
moved to federal prison or a state facility 
in Virginia. Federal and D.C. authorities 
are also establishing a full-time monitor 
at Youngstown. 

Sources: Wall Street Journal, Columbus Dis- 
patch, 7 he A Hi once Review (OH), Tennessean , 
Commercial Appeal (Memphis, TN) | 


Reposky was transferred to SCI 
Waynesburg and Powell to SCI Pittsburgh. 
Neither received back pay for the three 
months they were out of work (and col- 
lecting unemployment compensation) but 
retain their seniority 7 and pay rate. 

DOC Spokesperson Michael Lukens 
said Reposky and Powell "realized what 
they’ve done [using excessiv e force against 
prisoners] is inconsistent with Department 
of Corrections’ policy.” 

But the deal, negotiated between the 
AFSCME, the DOC and the Governor’s 
Office of Administration, neither exoner- 
ated the guards or required them to admit 
guilt. 

“It’s the umon position that the offic- 
ers did nothing wrong and were just 
following the procedures established by 
those in charge of SCI Green at the time,” 
Herbert said. "They had only worked at 
SCI Greene, and that was the way things 
were done.” 

Source: Pittsburgh Post-Gazette ■ 
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CA: Effective September 1, 1998, 
smoking and tobacco possession by pris- 
oners is banned at the California 
Rehabilitation Center in Norco and 12 
state prison reception centers. The to- 
bacco ban was ordered by Governor Pete 
Wilson as a first step towards ending 
smoking by prisoners throughout the 
prison system. Wilson claims the ban is 
to reduce prisoner health care expenses 
and arson. 

CA: On August 11, 1998, prisoner 
Michael Benton was beaten to death at 
the California State Prison-Sacramento 
(AKA New Folsom). Prisoner Jiles 
Wallace has been placed in segregation 
as a suspect in the killing. Benton’ mur- 
der was the fourth at New Folsom since 
December, 1997. 

CA: On August 18, 1998, The Ju- 
dicial Council of the Ninth U.S. Circuit 
Court of Appeals reprimanded federal 
judge James Ware. For years Ware, who 
is black, had told audiences he was in- 
spired to become a lawyer after his 13 
year oni brother was killed by white 
youths in his native Alabama in 1963. 
This was a lie as the victim’s brother was 
another James Ware. The fraud was ex- 
posed by Alabama federal judge U.W. 
demon who heard judge Ware describe 
the incident on television, demon knew 
the victim’s family. Ware, a Bush ap- 
pointee in San Diego, had been 
nominated to the Ninth Circuit Court of 
Appeals but withdrew his nomination 
when his lie was exposed. The unani- 
mous reprimand means Ware will face 
no other punishment, such as impeach- 
ment. 

CA: On May 9, 1998, Calipatria 
State Prisoner Edward Cittel (44) suf- 
focated when he attempted to swallow a 
drug filled balloon during a cell search. 

IN: On July 21, 1998, Anthony 
Harris was killed when the large mow- 
ing tractor he was driving overturned on 
him. Harris was imprisoned at the 
Putnamville Correctional Facility when 
he died. 

Iran: On August 23, 1998, 
Assadollah Lajevardi, the former chief 
prosecutor and head of the Iranian prison 
system, was shot and killed in his drap- 
ery shop. Two members of the 
communist Mujahedeen al-Khalq car- 
ried out the attack and one was killed in 


News in Brief 

a shoot out with police afterwards. The 
shooting marked the tenth anniversary 
of the 1988 summary executions of thou- 
sands of communist prisoners in Tehran’s 
Evin prison. Lajevardi had overseen the 
executions as well as the systematic tor- 
ture and mistreatment of political 
prisoners. Before the 1979 revolution 
Lajevardi had been imprisoned for bomb- 
ing the Tehran offices of El Al, the Israeli 
airline, and for the attempted murder of 
a former Iranian prime minister. 

MN: In February, 1998, Bemidji 
police raided a methamphetimine lab and 
arrested several drug makers. The meth 
chemists were local jail prisoners on 
work release. They had been hired by a 
local contractor who diverted them to his 
drug business. 

MT: On May 17, 1998, prisoner 
Gerrel Barnes stabbed guard Doris Tay- 
lor (60) to death at the Thumb 
Correctional Facility. Barnes used a 
prison kitchen knife and committed the 
murder in an employee locker room in 
the prison kitchen. After killing Taylor 
Barnes slashed his own throat. Barnes 
has been charged with the killing. Prison 
officials claim Barnes killed Taylor be- 
cause she had announced her retirement 
earlier that day. 

NJ: On August 17, 1998, a jury 
awarded $350,000 in damages to former 
deputy attorney general Barbara Davis. 
Davis claimed she had been sexually 
harassed by her boss, deputy, director of 
the Criminal Justice Division, Richard 
Carley. 

NY: On August 14, 1998, Gary 
Evans, a federal detainee facing the death 
penalty on charges of killing five people, 
kicked out the window of a U.S. 
Marshall’s van while being transported 
from a court hearing and escaped. Shack- 
led hand and foot, Evans got out of the 
moving van as it passed over the 
Troy-Menand’s bridge and leaped to his 
death in the Hudson river. Evans fell 65 
feet to land in one foot of water. 

OK: On July 24, 1998, Tulsa jail 
nurses Troy Desonia and Charlene 
Crawford were indicted in charges of 
second degree manslaughter. The charges 
arise from the October 14, 1997, death 
of jail prisoner Charles Guffey, who died 
of a perforated ulcer. 


OR: On August 28, 1998, Tracey 
Poirer escaped from the Oregon 
Women’s Correctional Center in Salem 
by crawling through a hole cut in the 
prison’s fence. Prison officials speculated 
that Poirer had a staff accomplice because 
electronic sensors in the fence did not 
work and she had been in a maximum 
security cell when she escaped. Poirer 
wee serving a sentence or life without 
parole for killing a dwarf. 

SC: In June, 1998, Alabama based 
Just Care Inc., a private prison company, 
announced it w ould spend $15 million 
to convert a former mental hospital into 
a 326 bed prison hospital. The company 
plans to open the nation’s first private 
geriatric prison to house elderly and dis- 
abled prisoners from Georgia and the 
Carolinas. 

TX: In August, 1998, Cesario 
Alvarez Cubillos was shot and killed by 
prison guards while escaping from an 
INS detention center in Big Spring. 
Alvarez was serving a seven month sen- 
tence for illegally entering the U.S. The 
prison is operated on contract to the fed- 
eral government by Cornell Corrections, 
a private, prison company. 

TX: On August 7, 1998, Bill 
Himstedt, A Texas state prison guard, 
was killed and 16 prisoners injured when 
the prison bus driven by Himstedt ran 
off the road in rainy weather. The crash 
occurred in Centerville. The bus was 
transporting prisoners from Gatesville to 
Huntsville. 

TX: On August 7, 1998, Huntsville 
prisoner Mark Stallings attempted to 
escape by taking guard Thomas Dorman 
hostage. Stallings was armed with a 
loaded, two shot derringer pistol. After 
a forty minute standoff, Stallings surren- 
dered. The prison, Holliday unit, was 
placed on lockdown for the weekend as 
prison officials investigated how 
Stallings got the gun. 

VA: In August, 1998, the Virginia 
DOC signed a contract to house 1,267 
Washington D.C. prisoners for 2 Vi years 
at a rate of $62 a day per prisoner. The 
contract comes as part of the District of 
Columbia’s plan to close its prison sys- 
tem and the Virginia DOC ’s plan to rent 
3,290 excess prison beds to MI, DE and 
VT. ■ 
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PLRA Termination 
Provision Constitutional in 
Eleventh Circuit 

T he court of appeals for the Elev- 
enth circuit held that the ter- 
mination provision of the Prison 
Litigation Reform Act (PLRA), 18 
U.S.C. § 3626(b)(2), does not violate 
the separation-of-powers doctrine, the 
due process clause, nor the equal pro- 
tection clause of the fifth amendment. 

For years Florida death row pris- 
oners enjoyed virtually no outdoor 
exercise. Indeed, one prisoner’s leg 
bone snapped as a result of lack of ex- 
ercise. In 1981 a lawsuit was 
commenced and a class certified. Two 
years later the court approved a con- 
sent decree requiring prison officials 
to provide two two-hour exercises ses- 
sions per week, weather permitting. 

After several years of non compli- 
ance, this court found prison officials 
in contempt, and entered a highly de- 
tailed remedial order. While the appeal 
was pending, the PLRA became law. 
In response, the Eleventh circuit re- 
manded the ease to determine if the 
situation met the PLRA conditions that 
preclude termination. On remand the 
trial court concluded that § 3626(b)(2) 
is unconstitutional. 

On the subsequent appeal the Elev- 
enth circuit joined the Fourth, Plyler v. 
Moore , 100 F.3d 365 (1996), and the 
Eighth circuits, Gavin v. Branstad , 122 
F.3d 1081 (1997), in holding § 
3626(b)(2) ’s termination provision con- 
stitutional. However, the court declined 
to follow the second circuit’s reasoning 
in the vacated ruling of Benjamin v. 
Jacobson , 124 F.3d 162 (1997). 

In reaching this decision the court 
rejected the prisoners’ invitation to 
evaluate the holistic effect of the stat- 
ute on court access because the issue 
was not properly before the court. The 
court also brushed aside the prisoners’ 
contention that the PLRA discrimi- 
nated against prisoners and is not 
rationally related to a legitimate gov- 


ernment purpose. The court found the 
Act advanced “the unquestionably le- 
gitimate end of minimizing prison 
operation by judges.” 

In conclusion, the court vacated the 
remedial order and remanded the action 
“without limitation for further proceed- 
ings consistent with th[e] opinion and 
the PLRA.” See: Dougan v. Singletary , 
129 F.3d 1424 (11th Cir. 1997) 

No Refund of PLRA Fees 

T he court of appeals for the Sev- 
enth circuit held that the In 
Forma Pauperis (IFP) provisions of the 
Prison Litigation Reform Act (PLRA) are 
constitutional and prisoners do not get a 
refund of the partial filing fees they pay 
if they later refuse to pay the entire fee. 
Rudolph Lucien is an Illinois state pris- 
oner and frequent filer of frivolous 
lawsuits. Lucien filed the instant suit 
challenging his classification as an es- 
cape risk. The district court conditionally 
granted Lucien ’s motion to proceed IFP 
but required that he pay $ 18 towards the 
filing fee. Lucien refused to pay the $18 
and the court refused to file the com- 
plaint. Lucien appealed and the court of 
appeals affirmed. 

Lucien filed his suit in the district 
court before the PLRA was enacted, 
when district courts had discretion in 
imposing partial filing fees as a condi- 
tion to granting IFP status. The appeals 
court noted that when the lower court 
assessed the $18 filing fee Lucien had 
$60 in his prison trust account and an- 
other $144 entered his account before he 
notified the court of his refusal to pay. 
“Lucien thought $18 excessive-which 
implies he did not think much of his 
chances of success.” The court noted that 
Lucien purchased a wide range of items 
from his prison trust account, which he 
thought more valuable than his litiga- 
tion. The court held the case was properly 
handled under pre PLRA law. However, 
because the complaint was never filed, 
Lucien did not owe the court any filing 
fee, not even the $18. 

Lucien filed his notice of appeal af- 
ter the PLRA was enacted and the district 
court assessed a partial fee, with the rest 


to be paid in installments. The appeals 
court held this was questionable since 
Lucien has had more than three suits 
dismissed as frivolous, precluding IFP 
status in any other suits he files. See: 
Lucien v. Jockisch , 133 F.3d 464 (7th 
Cir. 1998). “Before authorizing periodic 
collection of the fee in future cases, dis- 
trict judges should determine whether § 
1915(g) requires payment in advance.” 

The court held Lucien was not en- 
titled to recover what he had paid as a 
filing fee. Filing fees are a cost of litiga- 
tion. The court also held the IFP 
provisions of the PLRA are constitu- 
tional, joining seven other circuits that 
have concluded the same. 

The court expressed its dismay that 
the prison Lucien is at had not remitted 
the required 20% of “each preceding 
months income credited to the prisoner’s 
account” to the court as required by the 
PLRA. Instead, the prison only sent 
2.5%. Lucien received more than $856 
in his prison trust account yet only 
$19.08 was paid towards his $105 filing 
fee in this appeal. The court ordered the 
balance paid immediately, holding that 
28 U.S.C. § 1915(b)(2) sets a 20% rate 
which is just that, 20%, no higher and 
no lower. “A prisoner who fails to en- 
sure that the required sum is remitted in 
one month must make it up later; the stat- 
ute does not allow deferral past the time 
when application of the formula would 
have produced full payment. If in a given 
month the prison fails to make the re- 
quired distribution from the trust 
account, the prisoner should notice this 
and refrain from spending the funds on 
personal items until they can be applied 
properly.... An erroneously small pay- 
ment in a given month postpones 
collection of that month’s installment, 
but it does not extend the time to com- 
plete payment.” 

The court observed that an unan- 
swered question is “whether the prison 
itself may be liable if it fails to comply 
with a judicial order under the PLRA.” 
The court left that issue for another day 
and said it would invite briefs from the 
states of the circuit as amicus before de- 
ciding it. See: Lucien v. Detella , 141 F.3d 
773 (7th Cir. 1998). 
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Failure to Exhaust 
Administrative Remedies 
Not Jurisdictional 

A federal district court in Cali- 
ornia held that 42 U.S.C. § 
1997e(a) is not a jurisdictional prereq- 
uisite for federal courts to hear prisoner 
lawsuits; administrative exhaustion un- 
der that statute is not required when a 
prisoner seeks money damages as relief 
and the prison grievance system does not 
provide for money damages; and that 
section 1997e(a) does not require pris- 
oners to file state tort claims seeking 
monetary relief before filing suit for in- 
adequate medical care. 

Bill Lacey, a California state pris- 
oner, claimed that his knees were injured 
in the course of his prison employment 
and that he did not receive adequate 
medical care when he requested it. Lacey 
bypassed the first formal level of the 
prison’s grievance system. He later filed 
suit under 42 U.S.C. § 1983, seeking 
only money damages for relief. The de- 
fendant prison officials moved to dismiss 
the suit, claiming the court lacked sub- 
ject matter jurisdiction to hear the 
lawsuit because Lacey had failed to ex- 
haust his administrative remedies under 
42 U.S.C. § 1997e(a) before filing suit. 
The court denied the motion to dismiss. 

The court held that under 
Weinberger v. Salfi , 422 U.S. 749 (1975) 
§ 1997e(a) does not require exhaustion 
of administrative remedies in order to 
invoke the district court’s subject mat- 
ter jurisdiction. It noted other courts have 
reached the same conclusion. See: 
Wright v. Morris , 111 F. 3d 414, 421 (6th 
Cir. 1997). 

The court noted that under the Cali- 
fornia Department of Corrections (CDC) 
grievance system prisoners have four 
levels of grievances in which they can 
complain about incidents which have an 
adverse impact on their welfare. The 
grievance process does not provide for 
money damages, the sole relief sought 
by Lacey in his lawsuit. Because the re- 
lief sought, money damages, was not 
available through prison administrative 
remedies the court held that Lacey was 
not required to exhaust the administra- 
tive process. 

The court rejected the state’s argu- 
ment that the California Tort Claim Act 


provides an administrative remedy pris- 
oners seeking money damages must 
exhaust. After a well reasoned analysis 
the court held “It does not appear... that 
Congress intended to expand the scope 
of administrative remedies that must be 
exhausted prior to such a suit to include 
general state tort claim act schemes in 
the face of long established precedent to 
the contrary.” See: Lacey v. C.S.P. Solano 
Medical Staff, 990 F. Supp. 1199 (ED 
CA 1997). 

No Exhaustion Required in 
Guard Attack 

A federal district court in New 
York held that 42 U.S.C. § 
1 997e of the PLRA did not require a pris- 
oner to exhaust administrative remedies 
before filing suit over being beaten by 
prison guards. Candido Rodriguez is a 
New York state prisoner who filed suit 
claiming prison guards beat, kicked and 
punched him without provocation. The 
district court issued a brief, vague ruling 
allowing the suit to proceed. 

Without stating whether Rodriguez 
had exhausted his administrative rem- 
edies, the court notes several cases, most 
of them unpublished, which hold that § 


1 997e requires that prisoners exhaust ad- 
ministrative remedies before they file suit. 

The court distinguished this case 
from the others. “Notably, however, the 
claims in the cases above all concern 
facts where corrections officers Tailed to 
protect’ an inmate from being assaulted 
by other inmates. The cases cited do not 
concern claims alleging that corrections 
officers themselves assaulted the plain- 
tiff, in contrast to the case at bar. Under 
Farmer v. Brennan , 511 U.S. 825, 114 
S.Ct. 1970 (1994), assault claims are not 
claims that challenge the conditions of 
a prisoner’s confinement, that is, assault 
claims are distinguishable from failure 
to protect claims and from claims regard- 
ing whether adequate food, clothing, 
shelter and/or medical care was re- 
ceived.” 

Readers should note that this ruling 
is against the weight of rulings from the 
circuits and other district oourt sto con- 
sider the issue. Most courts are holding 
that exhausting administrative remedies 
confers subject matter jurisdiction on the 
federal courts to hear either the entire 
claim or claims for injunctive and de- 
claratory relief. To avoid future 
procedural problems prisoners should 
exhaust administrative remedies. See: 
Rodriguez v. Berbary , 992 F. Supp. 592 
(WDNY 1998). ■ 


MT Prisoners Win Damages and Fees in Riot Suit 


O n April 2, 1998, a federal jury 
in Montana ruled that state 
prison officials had violated the Eighth 
amendment rights of 13 prisoners. In 
September, 1991, a riot occurred at the 
Montana State Prison in Deer Lodge. 
Five prisoners in protective custody 
were killed by other prisoners during 
the uprising. 

Eighteen days later prison officials 
took five prisoners they suspected of 
trying to start another riot and stripped 
them naked, hog tied them with hand- 
cuffs and chains and left them on bare 
concrete floors or steel bunks for up to 
43 hours. A federal jury held this treat- 
ment violated the Eighth Amendment’s 
ban on cruel and unusual punishment 
and awarded each prisoner $1,006 in 
damages. 

In a separate suit, the jury held 
Montana prison officials had violated 


the Eighth Amendmentrights of eight 
prisoners who were strip searched in 
an abusive manner after the riot. The 
jury awarded each of these prisoners 
$73 in damages. One of the plaintiffs’ 
lawyers. Palmer Hoovestal, said the 
amount of damages was not important . 
“What was important for us was that 
this was a constitutional claim and a 
finding that the Eighth Amendment 
was violated,” he said. 

Montana prison officials later 
agreed to pay Hoovestal and co-coun- 
sel David Ness $122,750 in attorney 
fees and costs for their representation 
of the prevailing prisoner plaintiffs. 
These rulings follow earlier settle- 
ments the Montana DOC reached with 
the families of riot victims. [ PLN , Sep. 
1997. “Montana Paying for 1991 Up- 
rising.”] ■ 
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State Auditor Blasts Texas Correctional Industries 


T he Texas State Auditor has is- 
sued a report on Management 
Controls at Texas Correctional Industries 
(TCI) concluding that its management 
controls are so poor TCI cannot fulfill 
its statutory mandates of training pris- 
oners for post-incarceration jobs and 
reducing the costs of incarceration. 

In Fiscal Year 1996-7, the Texas De- 
partment of Criminal Justice (TDCJ) 
incarcerated over 140,000 prisoners in 
approximately 150 prisons. Almost all 
medically fit TDCJ prisoners were re- 
quired to work. TCI operated 44 factories 
and three warehouses, providing jobs for 
8,000 prisoners, manufacturing uni- 
forms, mattresses, shoes and other items 
for TDCJ and furniture, license plates, 
and jail steel for other governmental 
agencies. Total sales was nearly 
$96,000,000. 

The current monthly financial infor- 
mation on TCI factories is inaccurate 
because they are produced using an ac- 
counting system that does not adequately 
allocate costs to products. Outdated costs 
of materials are used in reports. The cal- 
culation of overhead costs is severely 
flawed. Thus, TCI cannot tell if its cal- 
culated costs reflect actual costs. 
Furthermore, prices are often set at 10% 
below competitors’ prices, regardless of 


by Matthew T. Clarke 

production costs. Therefore, TCI cannot 
tell if any of its factories make a profit. 

TCI’s financial statements are inac- 
curate. In addition to the inacurate cost 
calculations, the statements disguise 
TDC J subsidies to other agencies. Thus, 
despite the fact that they are distributed 
to TDCJ, legislative entities, and exter- 
nal users for that specific purpose, TCI 
financial statements are not accurate in- 
dicators of divisional or factory success. 

TCI’s funding is not tied to produc- 
tion. TCI receives lump-sum funding 
based on TCI’s estimates of the costs of 
producing goods for the prison system, 
revenue from external sales, and sepa- 
rate appropriations for goods sold to state 
jails. The separate funding sources are 
reflected in a piecemeal budgeting sys- 
tem that results in three separate budgets 
for each factory. The separate budgets are 
not consolidated, thus it is difficult to 
monitor factory budgets using TCI bud- 
get status reports. 

TCI allocates appropriations to the fac- 
tories based on historical budget amounts, 
not current operations, or even whether a 
factory over-or underspent its previous 
year’s budget. Expected expenditures are 
often grossly overstated in the budget. Thus 
appropriations often do not reflect budget- 
ary needs of the indiv idual factories. 


TCI is unable to accurately price its 
goods and services because much of the 
information it prepares or collects is not 
accurate and TCI’s cost accounting sys- 
tem does not effectively track costs. TCI 
does not use standard reports or mecha- 
nisms containing free world benchmark 
ratios for tracking financial performance 
of manufacturing concerns. Thus, it is 
not possible to track the financial per- 
formance of TCI factories. 

TCI is required by state statute, Tex. 
Gov. Code § 497.022, to provide voca- 
tional training for prisoners so they can 
get post-release civilian jobs and to re- 
cover some of the costs of incarceration. 
However, ‘TCI has not managed its op- 
erations in a way that ensures all of its 
statutory objectives are accomplished.” 
Part of the problem is TCI’s view of it- 
self as a work program rather than a 
vocational training program, part lies 
with the nature of the contradictory goals 
of vocational training and cost recovery. 
A large part of the problem is TCI’s fail- 
ure to develop long-term strategies to 
fulfill the full scope of its mandated pur- 
pose. Instead, TCI has concentrated on 
short term returns. 

Several factors combine to make 
TCI’s operations difficult. Prisoners are 
assigned to TCI factories by prison se- 
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curity with no input from TCI. Skilled 
factory workers may be arbitrarily reas- 
signed by prison security to non-factory 
jobs. When prisons are locked down for 
security reasons, production stops. Be- 
cause it does not pay prisoners, TCI can 
thus offer little incentive. TCI must rely 
on the General Sendees Commission or 
the prison system’s purchasing depart- 
ment for purchases of raw materials, 
making logistics difficult and leading to 
temporary production stoppages. 

TCI operational reviews are inad- 
equate to detect significant problems and 
no mechanism exists to ensure that prob- 
lems detected are corrected. TCI’s 
quality assurance program is not de- 
signed to review the actual quality of the 
products produced at the factories. TCI 
does not use customer input to improve 
business practices nor does it adequately 
track and effectively respond to customer 
complaints. Thus, poor business and 
production practices may continue un- 
checked for years. 

TCI makes poorly informed deci- 
sions to build new factories without 
analyzing whether it would be less ex- 
pensive to purchase a product instead of 
manufacturing it or whether the new 
factory will train prisoners in skills 
w hich are useful after release. When 
calculations are made to support the con- 
struction of new factories, flawed 
methods, arithmetic errors, and faulty 
figures yield unreliable conclusions. No 
system wide criteria for implementation 
of new businesses exists. Furthermore, 
the role of the Texas Board of Criminal 
Justice (TBCJ) in overseeing TCI’s 
implementation of new businesses is 
unclear. This results in micromanage- 
ment by TBCJ on some relatively minor 
expansions of existing facilities while 
some large scale expenditures escape 
oversight. 

Many of TCI’s problems are caused 
by inadequate communication of produc- 
tion and financial information between 
the factories and TCI headquarters. To 
help alleviate this problem, TCI had be- 
gun implementation of a computerized 
system for financial and operational 
management. However, the $2,400,000 
Industrial Operations Information Sys- 
tem (IOIS) is far behind schedule and 
over budget. Because of delays, the scope 
of IOIS has been scaled back from the 


original proposal so that it no longer 
meets TCI’s information needs. 

Many of the problems with IOIS 
are due to the method of contracting 
for its implementation. The contract 
manager, who is not a TCI employee, 
was the author of the original feasibil- 
ity study and was contracted at 
additional costs despite the availabil- 
ity of qualified salaried departmental 
data management personnel for the job. 
Because there is no internal contract 
manager, TCI employees lack detailed 
knowledge of the system. Furthermore, 
few factory employees were familiar 
with the system’s capabilities, even in 
its currently-implemented diminished 
capacity. 

Statistics relating to vocational 
training of prisoners or whether pris- 
oners are assigned to TCI for any 
lengt h of time are not kept. Post-release 
employment is not tracked. There is no 
accurate measure kept of the costs of 
incarceration. Therefore, TCI cannot 
determine its performance in the 
statutorily-mandated areas of voca- 
tional training of prisoners and 
recovery of costs. 

Inventory controls in the TCI fac- 
tories are inconsistent and determined 
locally. They are inadequate to protect 
and track inventory. Neither TCI nor 
the individual factories have accurate 
information on the inventory quanti- 
ties that should be on hand. 
Furthermore, when a difference is 
found between actual and book inven- 
tories, the book inventory is adjusted 
to reflect the actual inventory without 
any investigation into the cause of the 
discrepancy. This makes it difficult to 
prevent or detect theft or waste of ma- 
terials. 

The inventory control problems are 
still present at the factories that have 
implemented the IOIS computerized 
inventory control. At one factory us- 
ing IOIS, 22 of 24 items checked had 
inaccurate inventory quantities. Thus, 
full implementation of IOIS may not 
alleviate the problem. 

Most factories have not or have 
only recently established raw materi- 
als stocking level controls such as 
reorder points and minimum and maxi- 
mum order points. Some factories have 
staff “eye” inventory levels to deter- 
mine when inventory is low and needs 


reordering. Thus, many factories have 
inadequate methods for determining 
when to order additional raw materi- 
als. This leads to production delays and 
additional costs due to obsolete over- 
stocked inventories. Many factories 
had large quantities of obsolete inven- 
tory on their books which must 
eventually be written off or sold 
through auction or bid, potentially re- 
sulting in a large financial loss. 

TCI fails to properly track whether 
the customers it grants credit to have 
outstanding overdue balances. Thus, 
some customers with large outstand- 
ing balances for long periods were still 
being shipped goods on credit. This 
continued despite a previous internal 
audit which identified and addressed 
the collection problem. 

TCI allows employees to purchase 
goods for personal use for the costs of 
raw materials plus overhead. However, 
the prices charged employees were of- 
ten not justified, proper authorization 
for the sale was missing, unauthorized 
persons (non-employees) were making 
the purchases, and the goods purchased 
appeared to be for business, rather than 
personal use. 

Generally, the State Auditor’s Re- 
port blasted the poor, unprofessional 
operation of the factories. It also noted 
that TCI seemed unconcerned with the 
fulfillment of its legislatively-man- 
dated objectives — prisoner vocational 
training for civilian jobs and partial re- 
imbursement of incarceration costs. 
TCI lacked vision and long-term plan- 
ning to implement those goals. Indeed, 
TCI seems a monument to bureaucratic 
failure. 

The report contained an appendix 
summarizing similar state auditors’ re- 
ports in CA, DE, FL, MD, MO, NJ, 
NY, OR, PA, RI, and VA. Of those 
states, only MO and PA had 
self-sufficient programs; no state used 
effective strategic planning; only DE 
assisted released prisoners to find jobs; 
only FL trained prisoners with skills 
marketable in the free-world; and only 
MO and NJ reduced the costs of incar- 
ceration. 

Allan B. Polunsky, chairman of 
TBCJ, attributed the problems at TCI to 
the prison system’s “plantation mental- 
ity’’ andthreatened to “find other people 
who were willing to do the job” if the 
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Auditor (continued) DC Circuit Resurrects Hewitt v. Helms 


present TCI staff did not makes changes 
quickly. Polunsky questioned the train- 
ing of prisoners in jobs such as soap 
production and textiles, jobs for which 
there is no market in Texas. TBCJ ten- 
tatively agreed to put a new $2,600,000 
sheet and pillow case factory on hold 
as a result of the State Auditor’s Re- 
port. 

“How many textile mills do you 
think there are in the state of Texas?” 
Polunsky asked John Benestante, the 
head of TCI. “How many are in the Fifth 
Ward of Houston? How many facilities 
in South Oak Cliff in Dallas manufac- 
ture shoes or soap?” Lambasting the 
“plantation mentality” of the prison sys- 
tem, Polunsky stated that TCI needed 
to be aggressive in identifying job op- 
portunities that are “relevant in the 
1990s and beyond” so prisoners will be 
able to find civilian jobs that pay enough 
to reduce the temptation to commit 
crime. 

Benestante replied that private 
companies complain of unfair compe- 
tition when TCI attempts to establish 
factories requiring highly skilled work- 
ers. However, Polunsky countered that 
Benestante overstated the problem and 
noted that, although there were eco- 
nomic issues to consider, he did not 
believe TCI to be in competition with 
the private sector. 

Testifying before a commission 
which determines whether state agen- 
cies should be continued, Wayne Scott, 
executive director of the prison system 
noted that he had changed leadership 
of TCI and was implementing the rec- 
ommendations of the audit report. 

“We have the capability to make 
things better,” said Scott. 

“You know, several other directors 
have sat here, just like you, and prom- 
ised the same thing.” replied State 
Senator J. E. “Buster” Brown. 

Sources: An Audit Report on Manage- 
ment Controls at Texas Correctional 
Industries-Office of the State Auditor 
of Texas (free download copies avail- 
able at http://www.sao.state.tx.us), 
Houston Chronicle , Tyler Morning Tele- 
graph. ■ 


T he court of appeals for the DC 
Circuit held that prisoners 
challenging placement fn administrative 
segregation (ad seg) are not required to 
petition for habeas corpus relief. The case 
was remanded for further record devel- 
opment regarding what occurred at the 
prisoner’s ad seg hearing, so a determi- 
nation could be made as to whether he 
received all the process he was due. 

In October 1992, a prisoner in the 
medium-security unit of the District of 
Columbia’s Lorton prison became em- 
broiled in a confrontation with a guard. 
The prisoner allegedly hit the guard 
with a urine/feces mixture, and threat- 
ened to “get” him. A search of the 
prisoner’s cell turned up a sharpened 
toothbrush. 

The prisoner was subsequently 
charged with-three -disciplinary infrac- 
tions. However, no hearings were ever 
held, nor was any punishment expressly 
imposed. Instead, the day after the in- 
cident, the prisoner was transferred to 
ad seg at Lorton ’s maximum-security fa- 
cility. 

Two days later, the prisoner was 
brought before Lorton ’s “Housing 
Board” to determine the propriety of his 
assignment to ad seg. However, the pris- 
oner received no notice of the hearing. 
While the record appeared to indicate 
that the prisoner was arguing against 
involuntary protective confinement, the 
Board concluded that he was “a threat 
to self and others due to the alleged in- 
cident involving” the guard. After ten 
months in solitary confinement, the 
prisoner was returned to his previous 
custody status. 

In April 1993, the prisoner filed a 
civil rights complaint alleging due pro- 
cess, free exercise, and Eighth 
Amendment -violations. The latter two 
involved denials of religious service at- 
tendance and dental care, but were 
settled. However, the district court dis- 
missed the due process claim on the 
theory 7 that, under Sandin v. Conner, 515 
U.S. 472 (1995), the prisoner did not 
have a liberty interest in remaining free 
from ad seg because such confinement 
did not amount to an “atypical and sig- 
nificant hardship.” 


On appeal, the District attempted 
to apply the rationale of Edwards v. 
Balisok; 111 S;Ot. 1584 (1997), when 
it argued that success of the due pro- 
cess claim would “necessarily imply” 
the invalidity of the ad seg decision . The 
District suggested that Edwards re- 
quired the prisoner to bring his claim 
by habeas corpus. The appeals court 
rejected this reasoning when it held that 
Preiser v. Rodriguez , 411 U.S. 475 
(1973), and its progeny, apply only to 
situations where “the fact or duration” 
of confinement to prison are at issue, 
not conditions of confinement. 

The court resurrected Hewitt v. 
Helms, 459 U.S. 460 (1983), when it held 
that, although “greatly relaxed,” prison- 
ers are entitled to procedural due process 
before placement in ad seg. Quoting 
Hewitt , the court acknowledged that pris- 
oners must be accorded “some notice of 
the charges against him and an opportu- 
nity to present his views.” However, the 
court qualified this requirement by not- 
ing that the decision can be “made fairly 
informally on the basis of subjective’ 
and ‘intuitive’ considerations.” 

By applying Hewitt , the court side- 
stepped the “difficult and unsettled 
questions of constitutional law” pre- 
sented by the analytical framework 
developed in Sandin. The court also re- 
jected the prisoner’s contention that the 
procedural requirements of Wolff v. 
McDonnell, 418U.S. 539(1974), should 
apply. The court noted that “Hewitt’s re- 
quirements are not elaborate, but they are 
real, and must be strictly complied with.” 
Because the record regarding what oc- 
curred at the ad seg hearing was lacking, 
the case was remanded for further fac- 
tual development. See: Brown v. Plant , 
131 F.3d 163 (DCCir. 1997). 

In a companion case, the same panel 
held that a Lorton prisoner’s involun- 
tary confinement in “voluntary” 
protective confinement for six months 
did not constitute an “atypical and sig- 
nificant hardship.” Therefore, the 
prisoner had no liberty interest in re- 
maining free from the special conditions 
of confinement imposed on him. See: 
Neal v. District of Columbia, 131 F.3d 
172 (DC Cir. 1997). ■ 
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Abuses Continue at Private INS Facility 

by Alex Friedmann 


T he Immigration and Naturaliza- 
tion Sendee (INS) continues to 
experience problems at a privately -op- 
erated detention center in Elizabeth, 
New Jersey. In June 1995 detainees ri- 
oted at the facility, which was then run 
by Esmore Correctional Services. The 
detainees — mostly asylum-seekers 
w ; ho had not been charged with any 
crime — complained of severe abuse 
and human rights violations by the 
poorly-paid and under-trained Esmore 
staff. [ PLN , Sept. 19951. The company 
lost its contract to operate the center, 
changed its name to Correctional Ser- 
vices Corporation and relocated to 
Florida. 

The INS facility reopened in 1997 
under the management of Corrections 
Corporation of America (CCA), and was 
soon lauded as a national model for 
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privately-operated detention services. But 
now the former assistant warden at the 
center, Steve Townsend, has filed suit 
claiming he was fired by CCA after in- 
forming the INS that detainees were 
forcibly sedated and improperly re- 
strained: Townsend said that both his 
supervisor and CCA corporate office or- 
dered him to “illegally cover up and 
conceal such actions.” 

Initially the INS denied that detain- 
ees had been involuntarily sedated, but 
later admitted the allegations were true 
after reviewing medical records from the 
facility. The agency then decided the fail- 
ure to report the sedation’s and improper 
restraints was part of a larger pattern of 
mismanagement and non-compliance. 
Both the INS and CC A blamed the war- 
den, who was transferred to Tennessee. 
CCA declined to comment on the charges. 

The INS operates nine detention 
centers and contracts with seven private 


facilities, including four managed by 
CCA. In addition, the agency rents bed 
space in hundreds of state and local jails 
nationwide. CCA has announced plans 
to build a $60 million, 1,000-bed deten- 
tion center in California to cash in on 
the expanding market for incarcerating 
illegal immigrants. 

According to Penny Venetis, admin- 
istrative director of the Constitutional 
Litigation Clinic at Rutgers Law School, 
corporations that operate private deten- 
tion facilities are mainly concerned with 
maximizing profits by cutting corners. 
"Privatization gives government agen- 
cies excuses,” she said. “They hide 
behind the private contractor.” Venetis 
is representing 19 detainees in a lawsuit 
against the INS and former Esmore Cor- 
rectional Sendees. 

Source: Weekly News Update on the 
Americas , June 1998. | 


NY Seg Case Dismissed on Remand 


I n the March, 1998, issue of PLN 
we reported Sealey v. Giltner , 1 16 
F.3d 47 (2nd Cir. 1997) in which the sec- 
ond circuit reversed and remanded Sealey 
v. Coughlin , 857 F. Supp. 214 (ND NY 
1994). The case involves Emmeth Sealey, 
a New York state prisoner who spent 152 
days m administrative segregation while 
undergoing various “investigations.” He 
filed suit claiming the ad seg violated his 
due process rights. The district court dis- 
missed the case. The appeals court 
reversed and remanded, instructing the 
lower court to develop a factual record to 
determine if Sealey had a liberty interest 
in remaining free from segregation. 

On remand the case went to trial be- 
fore a jury which found that Sea ley’s 
segregation placement was administra- 
tive,, not punitive, and that a hearing 
officer violated Sealey ’s procedural due 
process rights. Sealey was awarded $1 in 
nominal damages. The district court then 
granted the defendants judgement as a 
matter of law under Fed. R Civ. P 50(a) and 
(b), holding that Sealey had no liberty in- 
terest under Sandin v Connor , 515 U S. 
472, 115 S.Ct. 2293 (1995) in avoiding 
ad seg placement. The court held that 
Sealey had failed to show that his 1 52 days 


in ad seg was an “atypical and signifi- 
cant hardship” as required by Sandin to 
establish a right to due process. 

In essence, because Sealey had no due 
process right in not being placed in ad 
seg, any irregularities that occurred in the 
hearing (which was not required under 
Sandin) were immaterial. 

The court held that the denial of 
privileges afforded to prisoners in the 
general population and noise in the seg- 
regation unit did not create a liberty 
interest in remaining out of segregation 
because the situation was not atypical. 
“Therefore, plaintiff’s administrative 
segregation in SHU was not an atypical 
and significant hardship. As a conse- 
quence, the plaintiff failed to establish 
a liberty interest entitling him to due 
process protections.” The case was dis- 
missed. The trend is clear that under 
Sandin prisoners are finding it virtually 
impossible to establish a due process lib- 
erty interest in remaining free from 
segregation or challenging segregation 
placements on procedural grounds when 
the seg placement does not involve the 
loss of good time credits or the imposi- 
tion of fines. See: Sealey v. Coughlin , 
997 F. Supp. 316 (ND NY 1998). ■ 


Prison Legal Mews 


13 


November 1998 



With Advocates Like These: Capitulation, 
Collaboration and CURE-Ohio 


I n the May, 1998, issue of PLN we 
reported on the November 1, 
1997, statewide work strike in Ohio. The 
purpose of this article isn't to rehash last 
year’s events but to examine basic ques- 
tions of advocacy versus activism, 
opportunism and collaboration. While 
this article focuses on today’s prison re- 
form movement the issues are neither 
new nor restricted to prison groups. 

On October 16, 1997, the Call and 
Post , a black community newspaper in 
Cleveland, ran a letter announcing a 
work strike on November 1, 1997, to 
protest the abusive practices of the Ohio 
parole board which is massively extend- 
ing prisoners’ sentences. The timing of 
the strike, a Saturday, w ; as questionable. 
A communique by the Ohio Prisoner 
Rights Union called on all Ohio prison- 
ers to remain in their cells and refuse all 
prison activities “until the government 
of the state of Ohio guarantees the 39,000 
prisoners being discriminated against 
through the new sentencing laws (HB 2, 
1996) and at the hands of the Ohio pa- 
role authorities, that we too will receive 
equal justice....” 

The Ohio Department of Rehabili- 
tation and Correction (DORC) responded 
by issuing a memo from DORC chief 
Reginald Wilkinson threatening even 
further collective repression against pris- 
oner privileges and programming should 
a strike take place. Wilkinson’s memo 
stated “Inmates who attempt to lead, 
encourage or coerce other inmates to 
participate in any form of boycott will 
be dealt with severely, including a po- 
tential loss of parole release.” Which is 
ironic since thousands of Ohio prison- 
ers have already lost their parole releases. 
But, this was to be expected. 

What wasn’t expected was a letter 
sent to all Ohio prison w ardens by Paula 
Eyre, chairperson of CURE-Ohio. (Citi- 
zens United for the Rehabilitation of 
Errants (CURE) is a national prison re- 
form organization with state chapters.) 
The memo w as posted on many prison 
bulletin boards prior to the strike. Eyre’s 
memo, on CURE-Ohio’s letterhead, 
states in relevant part: “It was irrespon- 
sible of the Cleveland Call and Post to 


by Paul Wright 

publish such a letter, and it was also ir- 
responsible of the mailrooms in state 
prisons to allow that issue of the Call 
and Post , which contained this inflam- 
matory information as defined by the 
administrative regulations, in to prison- 
ers. 

“Regardless of these errors, CURE- 
Ohio is opposed to such a strike. We do 
not support it nor do we condone it. 
CURE-Ohio has worked hard over the 
last two years to bring a legislative solu- 
tion to the unfair actions of the Ohio 
parole board. We now have such legisla- 
tion in the form of Senate Bill 182. Such 
a strike, should it turn violent, would 
quickly undo all that work. In addition, 
CURE-Ohio is concerned for the lives 
of prison staff and prisoners. Such a 
strike has too much potential to turn vio- 
lent. We want to urge every' prisoner not 
to participate in this w'ork stoppage.” 

CURE-Ohio board member Cindy 
Mollick also sent a similar letter, on the 
group’s stationary, to Ohio prison war- 
dens for dissemination to prisoners. 
Mollick ’s letter urged prisoners not to 
participate in the strike and stated “those 
of us working on prison reform do not 
support such an action.” 

Since the strike Eyre and 
CURE-Ohio’s remaining board members 
(some resigned) have doggedly defended 
their actions in sending the warden let- 
ters. A May 15, 1998, letter from Eyre 
to PIN regarding the May, 1998, PLN 
article on the strike attempts to muddle 
the issue by deflecting attention from 
their actions prior to November 1. Eyre 
states that the strike was poorly orga- 
nized, the original letter published in the 
Call and Post was poorly written and had 
bad grammar (alas, not all of us have 
degrees in English), which made its au- 
thenticity suspect in her eyes and that 
only some of the wardens had posted her 
letter. Interestingly, if the original letter’s 
authenticity was doubted by the board of 
CURE-Ohio, did they call the editors of 
the Call and Post to determine why they 
chose to run it? Fm net familiar with 
that publication but it is reasonable to 
assume the editor would not have run 
the letter unless he/she had been assured 
of the letter’s authenticity. But, as dis- 


cussed below, the letter’s authenticity 
was immaterial for CURE-Ohio. 

Ironically, Eyre claims she and 
CURE-Ohio hold Martin Luther King, 
Jr., Henry David Thoreau and Mahatma 
Gandhi in the highest esteem because of 
their advocacy of passive resistance to 
protest unjust laws. (It should be noted 
that all three men were imprisoned be- 
cause of their civil disobedience.) Eyre 
claims that Ohio prisoners lack the self 
discipline to participate in peaceful, non 
violent protest. “You can bet that in a 
prison scenario, prisoners participating 
in a non violent action which broke 
prison rules (like a work strike) would 
be beaten and threatened by guards and 
eventually dragged to the hole. Only a 
very self controlled, self disciplined per- 
son would not fight under such 
circumstances.” 

Eyre’s outlook comes through when 
she calls DORC prison officials “irre- 
sponsible” for not censoring prisoners’ 
mail more. So, why can’t a peaceful pro- 
test remain non violent? Because 
according to Eyre prison guards will per- 
haps beat and physically threaten the 
passive protesters. At best Eyre’s letter 
to PLN is disingenuous. It also did not 
address an open letter sent by PLN co 
editor Dan Pens which accurately re- 
counts the failed efforts of prisoners in 
Washington state, and elsewhere, who 
have faced nearly identical circum- 
stances of changed sentencing practices 
which severely disadvantage prisoners 
convicted before the change. 

Key issues for activists of all stripes 
is from where do we seek our legitimacy'. 
Some of us believe that strength and le- 
gitimacy comes- -from the masses 
themselves by struggling to empower the 
disempowered and give voice to the voice- 
less. For others, legitimacy comes only 
from die ruling class and the powers that 
be. The sense of self importance that 
comes from empty talk with legislators, 
government officials and corporate flun- 
kies.- Labor ami ons and political parties 
are among those that also have to con- 
front these issues. Sometimes doing the 
right thing to advance a disempowered 
constituencies interests will be frowned 
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upon by the ruling class. An example is 
the struggle for the eight hour work day. 

After the strike Eyre claimed 
CURE-Ohio’s support was growing and 
that CURE-Ohio had opposed the strike 
at the request of its members. In a De- 
cember 4, 1997, letter to prisoner Dan 
Cahill, Eyre states: 44 ... 1 don’t think you 
have a clear understanding of CURE and 
its purpose as an organization. We are 
not part of the 'movement’ nor do we 
seek to be. We are not activists; we are 
advocates.’’ Eyre states that as a national 
group CURE is mostly comprised of pris- 
oners’ families and friends. Prisoners’ 
families are not, she notes, left wing radi- 
cals t4 and they are not very active either.” 

So what is the difference between a 
prisoner rights advocate and an activ- 
ist? In a December 22, 1997, letter to 
prisoner John Perotti, Eyre spells it out. 
"I kmnv a few prisoners are calling for 
Cindy and my resignation, but the pris- 
oner members of CURE-Ohio have no 
voting rights (that will change however 
when the Prison Advisory Board is 
elected in January, but the PAB will be 
the only prisoner members with voting 
rights.) 
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“Ok, it may make some of our pris- 
oner members mad, but this organization 
is supposed to be comprised of FAMI- 
LIES and FRIENDS of prisoners, not 
prisoners themselves. That is why in our 
bylaws prisoners do not have a voice in 
our decisions. The board of CURE-Ohio 
represents the concerns of families of 
prisoners, not the concerns of prisoners. 
That is the way the organization is struc- 
tured (and has been from the time Charlie 
Sullivan began it in Texas In 1972).” So 
w hile hundreds of Ohio prisoners are, or 
were, dues paying members of 
CURE-Ohio they are as voiceless and 
disenfranchised in that organization as 
they are in the rest or the American po- 
litical system. 

One historical lesson that is clear is 
that political gains for the oppressed have 
usually come from struggle by the op- 
pressed themselves. By totally 
denouncing any activism or struggle by 
the prisoners themselves who, or what, 
is being “advocated” for? This is a pa- 
ternalistic and elitist approach, as well 
as a historical failure. Essentially it calls 
upon [fill in the blank with pris- 

oner, worker, black, latino, woman, et al] 
to just sit back and let their “advocates,” 
who know what is best for them do the 
schmoozing with the powers that be and 
“everything will be all right.” Histori- 
cally, oppressed people have never made 
political or economic gains until and un- 
less those in power were forced to make 
such concessions to defuse growing so- 
cial movements. Recent examples in this 
country include the New Deal, labor leg- 
islation, civil rights for blacks and 
w omen, abortion rights and yes, prisoner 
rights. Absent organized pressure from 
the oppressed, progressive change does 
not happen. 

Unions face a declining membership 
outside of the public sector as a result of 
similar “advocacy” with management. 
Had the black civil rights movement lis- 
tened to its contemporaneous “advocates’ 
who spoke out against the bus boycotts, 
marches, food counter sit ins and other 
direct participation by black citizens, in 
all likelihood blacks would still be eat- 
ing in segregated restaurants, riding in 
the back of the bus and using “blacks 
only” restrooms and drinking fountains. 
So it goes for prisoners. 

To date CURE-Ohio has issued no 
self criticism regarding the letters it sent 


to prison wardens around the strike. It 
continues to defend its actions. Whether 
or not CURE-Ohio supported or en- 
dorsed the strike was, and is, immaterial. 
Likewise, it is immaterial whether the 
strike was poorly organized, had any 
chance of meeting its goals, etc. It is clear 
that CURE-Ohio ’s objection is to any 
type of prisoner organization and self 
empowerment, not whether it is well 
done. The equivalent to this flawed de- 
fense is the stool pigeon who defends his 
testimony against a colleague by saying 
“they would have been convicted any- 
way.” The issue is collaboration and 
having principles. CURE-Ohio could 
have maintained a discreet silence and 
taken no position on the strike. 

When DORC officials called on 
CURE-Ohio to take a public stand 
against prisoner self determination, they 
did so. Rather than use the opportunity 
to articulate the concerns of prisoners to 
media and those outside the prisons and 
temper any violence or brutality by prison 
guards, CURE-Ohio chose to collaborate 
with the DORC. 

Prior to writing this article I received 
a letter from Ohio prisoner Terrence 
Hattie asking me not to write it. Hattie 
believes that this article will weaken 
CURE-Ohio in its role as an advocate 
for Ohio prisoners. CURE-Ohio’s actions 
speak for themselves. Readers can draw 
their own opinions about the matter. 
There are larger political isaies at stake 
than just whitewashing the recent past. 
Likewise, it is no sin to make political 
misjudgments or errors. The problem is 
not recognizing the errors and correct- 
ing the underlying policy so it does not 
happen again. 

In 1971 prisoners at Attica seized 
the prison to protest the injustice of the 
day. The prison seizure came only after 
passive protests, strikes, etc., had failed. 
Prisoner advocates came to the prison to 
speak on behalf of the prisoners. These 
included many famous and prominent 
people: journalist Tom Wicker, lawyer 
Bill Kunstler, even a young, liberal 
Geraldo Rivera. However, when gover- 
nor Nelson Rockefeller told the advocates 
to leave, they did so. Within hours al- 
most fifty 3 * * * 7 people had been gunned down 
by state police and prison guards storm- 
ing the prison. Many prisoners were 
wounded by gunfire and many more were 
later beaten and tortured by guards and 
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Texas Prisoners Bake to Death 

by Alex Friedmann 


CURE-Ohio (continued) 

police. Maybe if the advocates hadn't left 
the prison and had sat down and refused 
to leave until there was a peaceful resolu- 
tion to the prisoners’ demands Attica 
would not today be synonymous with mass 
murder. Prison reformists will have to de- 
cide if they want activism or “advocacy.” 

Ultimately prison conditions will im- 
prove when prisoners decide they have 
had enough and are willing to struggle 
for change. The gains prisoners made in 
the 1 970 ’s were a result of struggle by the 
prisoners themselves and their political 
allies outside. Just as factory struggle is 
carried out by workers on the shop floor, 
so too is prison struggle carried out by 
prisoners inside the prison. Prisons rely 
on the cheap labor of prisoners to func- 
tion. Without that labor the system grinds 
to a halt. As long as the status quo ofbusi- 
ness as usual is maintained positive 
change is unlikely. As singer Bruce 
Cockbum says, "The trouble with normal 
is it only gets worse.” 

[Author’s Notes: I wrote National 
CURE chairperson Charlie Sullivan for 
comment on CURE-Ohio’s actions re- 
garding last year’s strike and he declined 
to comment. Many of the letters men- 
tioned in this article were published in 
their entirety in a labor newsletter called 
Impact, PO. Box 2125, Youngstown, OH 
44504. In the past year conditions in Ohio 
prisons have worsened due to overcrowd- 
ing and repression. The Ohio parole board 
continues to hand out 20, 30 and 40 year 
flops and releases fewer prisoners than 
ever before. The legislation touted by 
CURE-Ohio to address a few of the sen- 
tencing inequalities affecting Ohio 
prisoners lies stalled in the legislature. 
The legislation’s main sponsor, senator 
Johnson, faces legal problems of his own 
after being indicted on federal bribery 
charges.] B 


In Fact 

Florida’s DOC anticipates 26 per- 
cent fewer prisoners than earlier 
growth projections estimated. The 
state expected nearly 19 percent of 
people convicted under 1995 
get-tough sentencing guidelines to 
be given prison terms. Instead, just 
1 4 percent are being imprisoned . 


M ore than one hundred people 
have died during a searing 
heat wave in Texas this past summer, in- 
cluding at least three prisoners. Dozens 
of convicts have been treated for 
heat-related health problems. “I’ve been 
with the system 1 3 years and this has been 
the most extreme heat we’ve ever experi- 
enced,” said Bob Koenig, risk manager 
for the Texas Dept, of Criminal Justice. 

The only air-conditioned areas in 
state prisons are classrooms and work 
sites that require lower temperatures to 
operate computers. All other areas, in- 
cluding the sweltering cell blocks, have 
to be cooled by fans. Prisoners must pur- 
chase their own fans, which sell on the 
commissary for $7.95. Those who can’t 
afford them go without - in indoor tem- 
peratures that have reached an estimated 
130 degrees. 

Two convicts died on un-air-condi- 
tioned buses while being transferred to 
different units, one in May and one in 


I n the April, 1998, issue of PLN 
we reported Dowling v. Hannigan , 
968 F. Supp. 610 (D KS 1997). The case 
involved Kansas state prisoner and in- 
formant Mark Dowling, who claimed 
prison officials were deliberately indif- 
ferent to his safety when one of his 
victims slashed him with a razor knife. 
The court denied the defendants’ motion 
for summary judgment and set the case 
for trial. 

In a last ditch effort to avoid a trial 
the defendants filed another motion for 
summary judgment, rearguing the Eighth 
amendment claim and this time claim- 
ing they were entitled to qualified 
immunity from money damages. This 
motion was denied. 

The court noted the record on the 
Eighth amendment claim had not 
changed since its last ruling. Whether die 
defendants’ actions rose to the level of 
deliberate indifference required a trial to 
resolve because material facts were in 
dispute. 

The court denied the defendants 
qualified immunity from damages, hold- 
ing that since at least n 1990 - prisoners 
have a constitutional right to reasonable 
protection from attacks by other in- 


June. And on July 9, 1998, Emile 
Duhamel, a mentally ill prisoner on 
death row, died due to heat-related 
causes. He was taking medication that 
made him especially sensitive to high 
temperatures; guards had taken away his 
fan. According to prison officials 
Duhamel died of natural causes. His body 
w as cremated before his family was no- 
tified. 

Harvey Earvin, a leader of the 
prison-based group Panthers United for 
Revolutionary Education (PURE), was 
placed in solitary confinement after be- 
ing contacted by the ACLU about 
heat-related problems in the prison sys- 
tem. “The heat is so oppressive that the 
guards don’t even want to be in the soli- 
tary run,” he said. “This is like the old 
sweat boxes they used to have on this 
unit that were outlawed by the Supreme 
Court in 1975.” 

Sources: Workers World B 


mates.” The disputed record made a rul- 
ing on the immunity issue inappropriate. 
The case was again set for trial. See: 
Dowling v. Hannigan , 995 F. Supp. 1188 
(D KS 1998). ■ 

Build New Prisons 
or Support PLN ? 

PLN is a 501(c)(3) non-profit corpora- 
tion and is entirely reader supported. 
Although the $15, $25, or $60 amounts do- 
nated for 1-year subscriptions cover most 
of our operating expenses, we couldn’t pub- 
lish without the extra help from those who 
send larger donations from time to time. 

Would you rather see your tax dollars 
used to build new prisons or to support the 
publication of PLN! If you pay taxes, and if 
you itemize deductions, your contribution 
to PLN will not only reduce your federal 
tax liability, it will support PLN at the same 
time. 

Ask your employer if they offer match- 
ing contributions to registered 501(c)(3) 
non-profits. If they do, you may be able to 
double the impact of your PLN donation 
simply by filling out the proper form at work. 
PLN ' s Federal Employee Identification 
Humber (FEIN) is 94-3 1434 1 1 . ■ 
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Hawaii Prisoners Challenge 4 Sex Offender’ Label 


H awaii prisoners labeled as “sex 
offenders” and ordered to par- 
ticipate in a sex offender treatment 
program as a pre-condition of parole eli- 
gibility have a protected liberty interest 
in receiving minimal due process before 
being thus labeled. 

In 1992, Hawaii enacted a law au- 
thorizing the creation of a prison sex 
offender treatment program (SOTP) and 
requiring prisoners identified as sex of- 
fenders to complete the program before 
they could be considered for parole. The 
Hawaii statute defines a sex offender as 
someone “having been convicted, at any 
time, of any sex offense or [who] engaged 
in sexual misconduct during the course 
of an offense.” 

Even though parole eligibility for 
sex offenders hinges on completion of 
the SOTP, the state characterizes the pro- 
gram as “Voluntary” and participants are 
required to complete and sign a “SOTP 
contract and consent to treat” form prior 
to admission into the program. 

Hawaii prisoners B.A.J. Neal and 
Marshall Martinez were labeled as sex 
offenders, refused to attend the SOTP, 
and denied parole eligibility. Neal was 
indicted in 1990 on robbery, kidnapping, 
and sexual assault charges. As part of a 
later plea agreement, the sexual assault 
charges were dismissed. Martinez was 
convicted of attempted rape in 1984 and 
had prior convictions for rape and at- 
tempted sexual assault. 

The two brought separate § 1983 ac- 
tions seeking injunctive relief and 
monetary damages on grounds that la- 
beling them as sex offenders based upon 
a statute enacted after their criminal con- 
victions is a violation their rights under 
the Due Process and Ex Post Facto 
clauses of the U.S. Constitution. They 
further argued that by forcing them to 
admit their guilt to sexual offenses as a 
condition of entry into the SOTP, the stat- 
ute violates their Fifth Amendment 
protection against self incrimination and 
constitutes cruel and unusual punish- 
ment under the Eighth Amendment. The 
district court granted summary judge- 
ment to the defendants in both cases, and 
the 9th Circuit consolidated the actions 
on appeal. 

The 9th Circuit first determined that 
§1983 is the appropriate action for re- 

1998 November 


lief, as opposed to a §2254 Habeas Cor- 
pus, distinguishing this case from 
Butterfield v. Bail 120 F.3d 1023 (9th 
Cir. 1997). In Butterfield the court ruled 
that a §1983 action challenging the pa- 
role board’s reliance on allegedly false 
information in denying parole “necessar- 
ily implicates the validity of the denial 
of parole and, therefore, the prisoner’s 
continuing confinement,” amounting to 
a collateral attack on the board’s denial 
of parole decision, “an attack prohibited 
under Heck and Edwards absent the 
prisoner’s successful pursuit of a writ of 
habeas corpus.” 

In the instant case, however, the 
“only benefit that a victory... would pro- 
vide. . . is a ticket to get in the door of the 
parole board, thus making them eligible 
for parole consideration.,.. Because the 
inmates’ challenge in this case does not 
necessarily imply the invalidity of their 
convictions or continuing confinement, 
it is properly brought under § 1983 ” The 
court then addressed the constitutional 
claims. 

Citing Kansas v. Hendricks , 117 
S.Ct. 2072 [PLN Aug 1997], the court 
ruled that “it is certainly not punishment 
to deny an inmate eligibility for parole 
following classification as a sex offender 
so that he can participate in a treatment 
program... the officials responsible for 
classifying inmates as sex offenders... take 
past behavior into account, but only for” 
evidentiary’ purposes related to the clas- 
sification.” Since the classification process 
“does not criminalize conduct legal be- 
fore its enactment”, the court concluded 
that “classification as a sex offender based 
on conduct which occurred prior to the 
program’s beginning does not violate the 
Ex Post Facto Clause.” 

The court upheld summary judge- 
ment on the Ex Post Facto claim, as well 
as the Fifth and Eighth Amendment 
claims. However, some Fifth Amend- 
ment implications were not addressed by 
the court: What of those sex offenders 
who maintain their innocence — and the 
few who truly are — and who are re- 
quired to sign an “admission of guilt” as 
a prerequisite to SOTP? And what of the 
possibility that the fruits of such an ad- 
mission may later be wielded by the state 
in so-called civil commitment proceed- 
ings? 

18 


Due Process Implicated - 
But How Much? 

After a lengthy analysis, the court 
concludes that “the classification of an in- 
mate as a sex offender is precisely the type 
of 'atypical and significant hardship in 
relation to the ordinary incidents of prison 
life’ [citing Sandin v Conner , 115 S.Ct. 
at 2300] that the Supreme Court held cre- 
ated a protected liberty interest. . . . Inmates 
like Neal and Martinez are entitled to the 
benefits of [due process] before being la- 
beled as sex offenders and subjected to 
the requirements of the SOTP.” 

The court then discusses what type 
of process is due, and concludes that “it 
is clear that Martinez received all of the 
process to which he was due. Martinez 
was convicted after formal criminal pro- 
ceedings of attempted rape, obviously a 
sex offense ... Prison officials need do no 
more than notify such an inmate that he 
has been classified as a sex offender be- 
cause of his prior conviction for a sex 
crime.” 

Citing Wolf v. McDonnell , 94 S.Ct. 
2693, (1974) the court said: “It is equally 
clear, however, that Neal did not receive 
the minimum due process protections re- 
quired.... Neal has never been convicted 
of a sex offense and has never had the 
opportunity to formally challenge the im- 
position of the 'sex offender’ label in an 
adversarial setting. He must be afforded 
that opportunity.” 

The court granted defendants quali- 
fied immunity and dismissed Neal’s claim 
for monetary damages. “Neal is, however, 
entitled to injunctive relief. On remand, 
the district court should enter summary 
judgement for Neal on his due process 
claim and issue an injunction ordering the 
Hawaii Parole Authority to remove the 
'sex offender’ label from Neal’s classifi- 
cation (and, consequently, the 
requirement that he complete SOTP) un- 
less and until he is provided all of the 
procedural protections due him under 

Wolff” 

Not mentioned by the court is the 
fact that this ruling creates a split within 
the 9th Circuit, contradicting Hernandez 
v. Johnston , 833 F2d 1316 (9th Cir. 
1987) which held there is no due pro- 
cess in being labeled as a sex offender. 
See: Nealv. Shimoda, 131 F3d 818 (9th 
Cir. 1997). ■ 
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Washington Good Time Loss Implicates Due Process 


A Washington state appeals 
court held that prisoners have 
a due process right to challenge the va- 
lidity of prior minor infractions at 
disciplinary hearings that involve the 
loss of good time for allegedly incurring 
more than four minor infractions in a 
six month period, Washington prison- 
ers can receive “minor infractions” 
which involve the loss of privileges for 
petty rule violations. The sanctions are 
limited and do not allow for the loss of 
good time credits nor the imposition of 
segregation punishment. Washington 
Administrative Code (WAC) disciplin- 
ary rule 137-28-260(657) allows for the 
loss of good time credits and segrega- 
tion punishment if a prisoner is found 
guilty of having received more than four 
minor infractions in a six month period. 
Significantly, minor infractions do not 
require any type of hearing nor do they 
provide for prisoner defendants to call 
witnesses on their behalf 

Derek Gronquist, a Washington 
state prisoner, challenged the loss of 
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good time credits after a 657 disciplin- 
ary hearing where he was found guilty 
of committing four minor infractions 
during a six month period. In a Personal 
Restraint Petition (PRP) Gronquist raised 
three challenges to the hearing: 1) that 
one infraction did not qualify as a count- 
able offense; 2) that another was 
unconstitutionally obtained and 3) that 
the 657 hearing violated his right to due 
process because he was not allowed to 
present evidence on his behalf. The court 
ruled in his favor on the third claim. 

Gronquist claimed he was deprived 
of due process because three prison guards 
refused to provide him with written state- 
ments in his defense and the hearing 
officer denied his request to present their 
testimony. The court observed that due 
process requires prison officials to allow 
a prisoner to present evidence and wit- 
nesses on his behalf, or provide 
justification for denying the request. 

The court rejected the state’s argu- 
ment that prisoners cannot challenge the 
validity of the underlying minor infrac- 
tions at a 657 hearing because the 
prisoner has no right to a hearing for 
minor infractions. The court held that the 
hearing officer violated Gronquist ’s right 
to due process by not allowing him to 


T he North Carolina Court of Ap- 
peals handed North Carolina 
prisoners a long sought victory in how 
consecutive sentences are computed by the 
Department of Correction for purposes of 
determining parole eligibility. 

On August 5, 1997, the Court re- 
versed a lower court ruling that had upheld 
the Department of Corrections’ compli- 
ance to Attorney General opinions instead 
of the prescribed state statute in comput- 
ing consecutive sentences for parole 
purposes. 

N.C. State statute G.S. 15 A- 13 54(b) 
has always stipulated that when multiple 
sentences are imposed in a single session 
of court they must be aggregated to reflect 
the statutory minimums of each sentence 
for purposes of parole eligibility. However, 
Attorney General Easley in 1992 issued 
opinions interpreting the statute as autho- 
rizing the Department of Correction to 
only set a parole eligibility date on one 
sentence at a time by which the prisoner 
was eligible for “paper parole” to his next 


present witnesses at the hearing. The 
court noted that under Sandin v. Connor , 
515 U.S. 472 (1995), a prisoner has a 
due process liberty interest only if the 
punishment or sanction “imposes atypi- 
cal and significant hardship in relation 
to the ordinary incidents of prison life.” 
The court held that the range of punish- 
ment for minor infractions in 
Washington does not meet this standard. 

However, the court held that a 657 
infraction, which results from four mi- 
nor infractions in a six month period and 
can result in the loss of good time cred- 
its, does meet the Sandin standard. Thus, 
Gronquist was entitled to due process at 
his disciplinary hearing and should have 
been able to call witnesses on his behalf. 
Because the hearing officer did not al- 
low Gronquist to call witnesses at his 657 
hearing, nor provided any reason for the 
denial, the court held he was denied due 
process. The court found Gronquist was 
prejudiced by the denial of witnesses and 
granted the PRP, remanding the case 
back to the DOC for a new hearing. The 
Washington state supreme court has 
granted review in this case. We will re- 
port the ruling when it is issued. See: In 
Re Gronquist , 89 Wn.App. 596, 950P.2d 
497 (WA Ct.App. Div. I, 1997).H 


sentence. The prisoner ’s actual parole eli- 
gibility date to society was withheld until 
he began service of his final sentence. This 
generally resulted in the prisoner having 
to maxout each sentence in succession and 
precluded advancement to lower custody 
levels. 

The appeals court, by a per curiam 
order, ruled that the state had misinter- 
preted the statute through the Attorney 
General and ruled “we can find no statu- 
tory authority for defendants’ practice of 
issuing 'paper parole! The state was or- 
dered to recompute the sentences of all 
prisoners serving consecutive sentences 
in accord with the state statute and the 
court’s ruling. See: Robbins v. Freeman , 
487 S.E. 2d 771 (1997). 

The North Carolina Supreme Court 
affirmed the per curiam ruling of the 
Court of Appeals on March 9, 1998. The 
ruling is useful in challenging those A.G. 
opinions which are contrary to the plain 
intent of statutes. Robbins v. Freeman , 496 
S.E.2d 375, 347 N.C. 664 (1998). ■ 


NC AG Opinions Reversed in Consecutive Sentence Servitude 

By Roger Grubb 
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Medical Restraint Requires Doctor’s Supervision 


T he Eighth Circuit has held that 
the law was clearly established 
in 1988 requiring specific approval from 
a doctor when a prisoner is placed in seg- 
regation and restraints for psychiatric 
treatment purposes. 

Eddie Buckley, an Iowa state pris- 
oner, sued alleging that he was routinely 
subjected to segregation and restraints 
without medical approval during his con- 
finement at the Iowa Medical and 
Classification Center psychiatric hospi- 
tal in violation of his Eighth and 
Fourteenth Amendment due process 
rights. Buckley sued the medical director 
for the Iowa Department of Corrections 
alleging that the director was responsible 
for the policies and operating procedures 
of the hospital under which hospital 
guards developed treatment plans for pa- 
tients. Buckley’s six treatment plans 
included treatment for 1 ) schizophrenia 
-like psychosis, 2) refusal to comply, 3) 
poor sleeping habits, 4) poor money man- 
agement, 5) failure to follow smoking 
policies, and 6) failure to meet expecta- 
tions. Buckley alleged the director’s 
policies and practices allowed guards, 
rather than trained medical personnel to 
develop and implement treatment plans. 
Buckley also alleged the treatment plans 
lacked sufficient specificity to guide the 
staff administering treatment. 


The district court found the director 
was responsible for development of poli- 
cies and operating procedures, the policies 
allowed staff to develop “treatment plans,” 
guards with no medical training were 
given the responsibility of implementing 
and administering many of the treatment 
plans, and guards had been allowed to 
initiate treatment of Buckley without ap- 
proval of a doctor. 

The district court also found that 
“treatment” included stripping Buckley 
and placing him in an unfiimished cold 
“quiet” or “segregation” cell and immo- 
bilizing him in restraints. During 
“treatment,” the medical director, who 
was officially responsible for Buckley’s 
medical treatment, checked on Buckley 
only once every ninety days. Previous tes- 
timony showed that the “treatment” was 
more akin to punishment than treatment. 

On interlocutory 7 appeal from the dis- 
trict court’s denial of qualified immunity, 
the Eighth Circuit conducted a qualified 
immunity analysis pursuant to Harlow v. 
Fitzgerald , 457 U.S. 800 (1982). Harlow 
requires that the right violated be clearly 
established at the time of the violation and 
that a reasonable official would have 
known that he was violating that right. 

The Eighth Circuit used in-district 
and out-of-district published district court 
opinions to determine that the right of a 


mental patient to be free of restraints un- 
less ordered by medical personnel was 
clearly established at the time of the vio- 
lations. Burks v. Teasdale, 492 F.Supp. 
650 (W.D.Mo. 1980) contained a specific 
holding that the use of restraints by 
non-medical personnel on a 
non-emergency basis violated due process. 
Negron v. Preiser , 382 F.Supp. 535 
(S.D.N.Y. 1974) was equally on point, 
requiring daily monitoring by physicians 
of patients in isolation. The Eighth Cir- 
cuit upheld the district court’s 
determination that case law clearly estab- 
lished that the decision to use segregation 
or restraints required close medical su- 
pervision. 

This was an unusual case in that there 
had been two trials prior to the denial of 
the motion for summary judgment which 
led to this appeal. A litigant on first trial 
would have a much harder time develop- 
ing the factual record necessary to resist 
summary 7 judgment and prove treatment 
was punishment in disguise and guards 
developed and administered treatment 
plans. See: Buckley v. Rogerson , 133 F. 3d 
1125 (8th Cir. 1998). ■ 
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Successive Texas Habeas Corpus Defined 


T he Texas Court of Criminal Ap- 
peals has held that a state 
post-conviction petition for a writ of ha- 
beas corpus (petition) which does not 
challenge the prosecution or judgment does 
not count as a first petition for purposes of 
the state law restricting successive peti- 
tions, Article 1 1 .07, Section 4, Texas Code 
of Criminal Procedure (TCCP). 

Larue Evans, a Texas state prisoner, 
filed a petition pursuant to Article 11.07, 
T.C.C.P., seeking credit for time spent in 
jail pursuant to parole revocation warrants 
prior to the actual revocation. He had filed 
a previous Article 11.07 petition challeng- 
ing various aspects of a previous parole 
revocation hearing. The previous petition 
had been denied without a written order. 

The trial court recommended that re- 
lief be denied on the second petition, citing 
the general prohibition against successive 
petitions contained in Article 11.07, Sec- 
tion 4(a), T.C.C.P. and Evans’s failure to 
show he qualified within one of the nar- 


rows exceptions to the general prohibition. 
The Texas Court of Criminal Appeals held 
that tlie first petition “is not a challenge to 
the conviction under Article 11.07, § 4, 
because it does not call into question the 
validity of the prosecution of the judgment 
of guilt,” thus, the second petition was not 
a successive petition. The court noted that 
the same holding applies to the second pe- 
tition. Thus, Evans could still file a petition 
challenging his conviction despite having 
filed two previous petitions which did not 
directly challenge file prosecution or con- 
viction. 

NOTE; This same reasoning would 
apply to other situations in which a state 
postcomiction petition for a writ of habeas 
corpus is used in a manner which does not 
challenge the conviction. Such situations 
include the seeking of an out-of-time ap- 
peal or petition for discretionary review due 
to ineffective assistance of appellate coun- 
sel. See: Ex Parte Evans 964 S.W.2d 643 
(Tex.Cr.App. 1998). ■ 
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No Qualified Immunity for Private Health Care Provider 


A federal district court in Florida 
denied qualified immunity to 
a private provider of health care services 
to a county jail. Health care personnel 
failed to give a prisoner with a history of 
heart attacks her heart medication and ig- 
nored her complaints of chest pains until 
she suffered a fatal heart attack. 

Diane Nelson was arrested around 
11:00p.m. on March 6, 1994. Having suf- 
fered a heart attack the previous October, 
she was prescribed twice daily Procardia 
XL and given nitroglycerine. However, 
when arrested, she was unable to locate 
her medications which she had last taken 
at 6 p.m. 

When booked into the jail, Nelson 
informed medical personnel of her heart 
condition and the medications needed. The 
nurse noted this and that the medications 
needed to be continued if verified; how- 
ever, it was too late at night to verify them. 
Over the next thirty hours, Nelson repeat- 
edly attempted to get medication from 
multiple nurses. Her condition deterio- 
rated. Her skin became pasty and she 
began sweating profusely. She complained 
of difficulty breathing, chest pains and 
shooting pain in the arm. The nurse re- 
fused to interrupt her breakfast at a nearby 
diner to check Nelson. An hour later, she 
collapsed while being brought to the infir- 


mary. Her face turned blue and she had no 
measurable blood pressure. 

Treatment for Nelson vacillated. At 
best she was given nitroglycerin and told 
to self-medicate; at worst she was accused 
of faking and ignored. After she collapsed, 
a nurse told her to “stop the theatrics and 
get up on the chair” then waived ammonia 
under her nose “in case Nelson was faking 
an injury or something ” 

The jail had been under court super- 
vision since 1975. Court-appointed 
monitors had noted the deficiencies in 
medical treatment, especially for female 
prisoners, which extended past the point 
in 1992 when the sheriff contracted with 
Prison Health Services (PHS) to provide 
health care services at the jail. The moni- 
tor noted that the most prevalent problem 
was “the jail medical staff’s failure to re- 
spond to requests for treatment in a timely 
manner.” Internal memoranda of PHS in- 
dicated that, although PHS staff were aware 
of the problem, they had not corrected it. 

The personal representative of the es- 
tate of Nelson sued in state court under 
several theories, including § 1983 actions 
for civil rights violations and state law 7 vio- 
lations for negligence and medical 
malpractice pursuant to Fla. Stat. Ch. 
766.102(1). The action was removed to 
federal court, retaining the pendent state 
law claims. The federal court ruled that. 


despite Eleventh Circuit precedent which 
is arguably to the contrary, the Supreme 
Court’s ruling in Richardson v. Murphy, 
117 S.Ct. 2100 (1997), as applied to this 
case, precluded granting the private pro- 
vider of health care services qualified 
immunity. However, pursuant to West v. 
Atkins, 487 U.S. 42 (1988), a private medi- 
cal provider is still a state actor for purposes 
of § 1983. Thus, PHS and its health care 
employees could be sued under 1983 and 
could not claim qualified immunity. The court 
also held that the county and sheriff were not 
entitled to summary' judgment because a 
widespread and longstanding failure to pro- 
vide adequate medical treatment had been 
shown. This was sufficient to show it had 
been “authorized by the policymaking offi- 
cials because they must have known about 
but failed to stop it.” 

In Nelson’s case, the nurses failed to 
follow PHS’s treatment protocol which 
would have required an EKG and that a 
doctor be notified when chest pains were 
reported. This, coupled with their knowl- 
edge of Nelson’s previous heart attack and 
need for prescription medication, was suf- 
ficient to show “a breach of the prevailing 
standards of care” and thus survive sum- 
mary judgment motions on both federal 
and state claims. See: Nelson v. Prison 
Health Services . Inc., 991 F.Supp. 1452 
(M.D.Fla. 1997). ■ 


ADA/RA Apply to Jails and Give Deaf Right to TDD 


T he Americans with Disabilities 
Act of 1990, 42 U.S.C, §12101 
et seq., (ADA) and Rehabilitation Act of 
1973, 29 U.S.C. § 794, (RA) apply to jails 
and require that deaf prisoners be given 
access to alternate assistance in using a 
telephone, such as a Telephone Text De- 
vice (TDD) and TDD directory 7 or a 
sign-language interpreter according to a 
federal court in Illinois. 

Steve Hanson, profoundly deaf with 
only a limited ability to read lips or un- 
derstand written communication, was 
arrested along with about ten other 
people for possession of cannabis. 
Hanson informed the arresting officers 
that he was deaf. They responded by 
placing him in a police van with other 
arrestees without informing him of the 
charges against him. 

Hanson was booked into jail and 
.verbally informed of the charges but not 
how much bail was needed to secure his 


release. He informed guards that he w as 
unable to use a conventional telephone 
and requested alternate assistance. None 
was given. The jail had a TDD, but the 
sheriff’s policy strictly forbid prisoners 
using it. 

Within four hours of the arrest, all of 
the prisoners transported and processed 
into the jail with Hanson were released 
on bail. Later a guard assisted Hanson in 
making a phone call to his roommate and 
neighbor so they could bring money to bail 
him out. Thirteen hours after his arrest, 
Hanson was bailed out. He w as later con- 
victed. 

Hanson brought suit under § 1983 
claiming that the denial of access to alter- 
nate means of communicat ion violated the 
ADA and RA. The sheriff’s department 
and sheriff moved for dismissal under 
FRCP. 12(b)(6), alleging that the ADA 
and RA did not apply to jails. The sheriff 
also claimed qualified immunity 


The court ruled as follows: The ADA 
and RA apply to jails. The denial of hear- 
ing impaired equipment to a deaf prisoner, 
needed for the purpose of posting bond, 
states a claim under the ADA and RA 
which is actionable under § 1983. The 
sheriff is not entitled to qualified immu- 
nity just because there were no cases 
directly on point prior to this one. The 
ADA and RA themselves, coupled with 
9th and 11th Circuit opinions that they 
applied to prisoners and prisons, and the 
federal regulations implementing them, 
28 C. F. R. §§ 35.160(a), 35.160(b), and 
35.104, clearly established the require- 
ment that deaf prisoners be provided 
alternate means of communication to post 
bond. See: Hanson v. Sagamon County 
Sheriff 's Department, 991 F.Supp. 1059 
(C.D.I11. 1998). [Editor s Note: This case 
was decided before Pennsylvania DOC v. 
Yeskey, 118 S.Ct. 1952 (1998) which held 
the ADA applies to state prisons.] | 
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Liberty Interest Created By Fine 


A federal district court in Nevada 
held that a Nevada prisoner 
had no liberty interest in remaining free 
of one year of disciplinary segregation. 
The court also ruled that the prisoner 
had a property interest in money taken 
from his account for restitution and 
therefore could challenge the adequacy 
of due process in a prison disciplinary 
hearing. 

Anthony Barone, a Nevada state 
prisoner, was accused of stealing $100 
from another prisoner’s account. He was 
given a hearing, then sentenced to a year 
of disciplinary 7 segregation and ordered 
to pay restitution. No good time credits 
were taken. Barone filed a § 1983 ac- 
tion challenging the adequacy of due 
process in the disciplinary hearing. 

Barone specifically alleged that 
prison officials failed to give notice of 
the hearing, refused to permit him to 
call witnesses, and failed to provide a 
statement of the evidence relied on for 
their judgment. Barone also raised 
claims of conspiracy to violate due pro- 
cess and denial of law library access. 

The case was decided on 
cross-motions for summary judgment. 


The court held that Barone proved only 
that defendants were sloppy about keep- 
ing evidence and records, not 
conspiracy. The court also held that 
Barone failed to show actual injury as a 
result of any denial of law library ac- 
cess. The court granted the prison 
officials’ motion on both issues. 

Ihe court conducted an analysis 
pursuant to Edwards v. Balisok, 117 
S.Ct. 1584 (1997) to determine whether 
Barone could challenge due process in 
a prison disciplinary hearing when a 
loss of good time is not at issue. After a 
lengthy discussion on whether Balisok 
should be narrowly or broadly con- 
strued, the court decided that Gotcher 
v. Wood, 122 F.3d 39 (9th Cir. 1997) 
(on remand from 117 S.Ct. 1840) con- 
trolled. Gotcher required a broad 
interpretation which foreclosed any § 
1983 claims based on procedures result- 
ing in disciplinary segregation, even if 
the duration of incarceration was unaf- 
fected. 

The court also examined whether 
Barone had a liberty 7 interest in remain- 
ing free of a year of disciplinary 
segregation, using the four factors set 


forth in Keenan v. Hill, 83 F.3d 1083, 
1089 (9th Cir. 1996). The court con- 
cluded that, under Sandin v. Conner, 
5 1 5 U. S. 472 (1995), Barone had no lib- 
erty interest, despite the length of time 
involved. Chief among its consider- 
ations was Barone’s failure to 
adequately prove how the conditions in 
disciplinary segregation were worse 
than those in general population. 

Finally, the court determined that 
depriving Barone of his funds consti- 
tuted an atypical and significant 
hardship under Sandin and, therefore, 
Barone had a property 7 interest in the 
$33.48 he was ordered to repay without 
due process. The process was inad- 
equate because Barone was entitled to 
a statement of the evidence and reasons 
relied upon by the disciplinary panel 
that ordered the restitution. The court 
ordered judgment for Barone for $1 in 
nominal damages. As more states im- 
pose fines on prisoners found guilty of 
disciplinary infractions, litigants can 
raise due process challenges as a result 
of the fine, even if no good time credits 
are involved. See: Barone v. Hatcher, 
984 F.Supp. 1304 (D.Nev. 1997). ■ 


Holding Pretrial Detainee in Prison May Violate Due Process 


A federal district court in New 
York ruled that holding a pris- 
oner in a prison ten months after his 
conviction was reversed may violate the due 
process clause and entitle him to damages. 
In 1991 Vincent Robbins was convicted of 
assault and attempted robbery in New York 
state court and sent to a state prison. In 1993 
Robbins’ conviction was reversed. Robbins 
was transferred between state prisons and 
Rikers Island jail several time, during which 
he spent ten months in state prisons. 

Robbins filed suit under 42 U.S.C. § 
1983 claiming that being held in prison, 
rather than jail, after his conviction was re- 
versed, violated the due process clause. He 
sought damages, claiming he suffered stress 
and mental anguish from being far away 
from his family; missed court appearances 
related to his retrial; was tested for TB each 
time he was transferred between state and 
city facilities; faced an increased risk of vio- 
lence and phy sical harm during the transfers 
and he was required to work in prison. 

The court denied the defendants mo- 
tions to dismiss and for summary judgment, 


holding Robbins was entitled to a trial to 
prove his claims and collect damages if he 
was successful. 

The due process clause protects citi- 
zens from punishment before an 
adjudication of guilt in accordance with due 
process of law. See: Bellv. Wolfish ,441U.S. 
520, 99 S.Ct. 1861 (1979). The government 
may detain defendants prior to trial, consis- 
tent with the due process clause, only as long 
as the confinement doesn’t amount to pun- 
ishment See: United States v. Milan, 4F.3d 
1038, 1043 (2nd Cir. 1994). Prolonged pie- 
trial confinement can assume a punitive 
character. 

44 Accordingly; the prolonged confine- 
ment of a pretrial detainee in a facility 
statutorily designated for convicted prison- 
ers raises the spectre of a constitutional 
violation.” Because the defendants offered 
no reason for holding Robbins in prison ten 
months after his conviction was reversed, 
Robbins complaint was sufficient to with- 
stand tlie defense motions for dismissal. 

The court held that Robbins had pre- 
sented sufficient evidence to hold both the 


New 7 York state Department of C orrectional 
Services and Rikers Island jail officials li- 
able for his detention. He could also hold 
New York City liable as a municipality. See: 
Robbins v. Doe , 994 F. Supp. 214 (SD NY 
1998). ■ 


PLN On the Air 

E very week PLN editor 
Paul Wright delivers 
prison news and commentary on 
radio station KPFA, 94.1 FM in 
San Francisco, CA. Titled This 
Week Behind Bars the show airs 
every Wednesday at 5:20 PM as 
part of the Flashpoints program. 

If your local radio stations 
aren't carrying any prison news 
or commentary ask them to earn 
Flashpoints. Straight out of the 
gulag. Radio stations interested in 
carrying the show should contact 
Flashpoints producer and host 
Dennis Bernstein at: (510) 
848-6767. 
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Colorado Supreme Court Holds Utility Commission 
Lacks Jurisdiction Over Prison Phone Gouging 


T he Colorado state supreme court 
held that the state Public Utili- 
ties Commission (PUC) had no 
jurisdiction over the Colorado Depart- 
ment of Corrections (DOC) with regards 
to inflated phone costs charged to pris- 
oners. Several Colorado state prisoners 
filed complaints with the PUC claiming 
that the Inmate Telephone System (ITS) 
implemented by the Colorado DOC and 
Sprint Communications Company vio- 
lated state public utilities law by 
overcharging for prisoner calls. The 
PUC dismissed the petition, holding it 
had no jurisdiction over the prisoners’ 
complaint because the DOC was not a 
public utility nor a provider of non-op- 
tional operator services as a reseller of 
toll services. The PUC held that Sprint 
did not require a separate tariff to charge 
prisoners as it was properly operating 
under its long distance tariff. 

The prisoners then went to state dis- 
trict court which also dismissed their 
petition, holding that the PUC lacked 
jurisdiction over the DOC and Sprint to 
review the fairness of charges for pris- 
oner phone usage. The supreme court 
affirmed. 

The phone system under challenge 
in this case was in place between 1991 
and 1995. It consisted of a debit system 


A federal district court in Oregon 
granted a federal prisoner’s 
petition for habeas corpus because the Bu- 
reau of Prisons (BOP ) liad wrongly denied 
him a one year sentence reduction. Ken- 
neth Johnson is a federal prisoner who 
was convicted of possessing stolen explo- 
sives. He successfully completed a 500 
hour drug and alcohol treatment program 
offered by the BOP and requested a one 
year sentence reduction under 18 U.S.C. 
§ 3621(e)(2)(B). The BOP denied his re- 
quest, claiming Johnson had been 
convicted of a 'Violent” offense. Section 
3621 sentence reductions are available 
only to prisoners actually convicted of a 
non-violent offense. 

The court granted the petition, rul- 
ing that possession of stolen explosives 
is not a violent offense under 18 U.S.C. 
§ 924(c)(3) or the federal sentencing 
guidelines. BOP Program statement 


where prisoners could place 15 minute 
calls to phone numbers on an approved 
list and the funds would be deducted from 
the prisoner’s trust account. U.S. West 
owned the phone instruments and 
switches for local calls, while Sprint 
owned the phone security system, called 
Safeblock, and the switches for long dis- 
tance calls. The Colorado DOC received 
a 19% kickback on all billed revenues. 
The money was then deposited into the 
“Canteen and Library Fund.” The DOC’s 
expenses for administering the phone 
system were also paid out of this fund. 

Sprint charged the DOC a $ 1 .25 fee 
for each call placed. The DOC passed 
this charge on to the prisoners. The os- 
tensible purpose of the fee was to 
compensate Sprint for the amount of 
money it spent to custom develop a prison 
phone system for the Colorado DOC 
called “SafeBIock,” which was based on 
a system developed by Bell South Com- 
munications for the federal Bureau of 
Prisons. The $1.25 per call assessment 
was the main issue challenged by the 
prisoners. Additional issues were pris- 
oners being charged for calls 
unintentionally completed to answered 
machines; calls billed from the time the 
phone began to ring rather than when 
the call was answered and being charged 


5162.02 defines numerous non violent 
offenses as “violent” in order to deny 
prisoners the one year sentence reduc- 
tions under § 3621. 

The Ninth circuit has previously 
held that the BOP cannot redefine as a 
“violent” ’ offense those crimes which are 
deemed non violent by the circuit courts, 
statutes and the sentencing guidelines 
commission. See: Davis v. Crabtree , 109 
F.3d 566 (9th Cir. 1997) and Downey v. 
Crabtree , 100 F.3d 662 (9th Cir. 1996). 
Like this case, those also originated at 
FCI Sheridan in Oregon. Apparently the 
BOP is requiring its captives to litigate 
each sentence reduction individually 
rather than simply comply with the court 
orders that have helped BOP Program 
Statement 5162.02 is void. PLN has re- 
ported numerous cases on this issue from 
all circuits See: Johnson v. Crabtree , 996 
F. Supp. 999 (D OR 1997).® 


for uncompleted calls. The prisoners 
sought a refund of the full amount of long 
distance billings since the Sprint system 
was initiated. 

The Colorado supreme court agreed 
that the PUC lacked jurisdiction to regu- 
late Sprint or the DOC with respect to 
the ITS because the DOC is not a public 
utility and the ITS is a deregulated ser- 
vice. Sprint’s regulated service was not 
at issue in this case. “Hence, the PUC 
has no jurisdiction here over the DOC, 
and its jurisdiction over Sprint is not 
implicated.” 

The court relied on Colorado stat- 
utes that define public utilities, as well 
as the functions and authority of the 
DOC, in determining the DOC was not 
operating as a public utility or a phone 
service provider in its involvement with 
the ITS. 

With regard to Sprint, the court held 
that the company was providing an un- 
regulated service. Colorado statutes that 
arguably did regulate the service were 
invalid because those services had been 
deregulated at the federal level and fed- 
eral law now preempts regulation of 
telephone equipment, such as the 
SafeBlock system, by the states. “The 
PUC found that the SafeBlock system, 
which included the PBX’s and the soft- 
ware used to run them, consisted of 
'customer premises equipment’ and as 
such was not subject to state regulation. 
We agree.” 

The court held that because Sprint 
was providing an unregulated utility it 
had no duty to obtain a certificate or file 
its tariff rates with the PUC regarding 
the provision of the ITS. By holding the 
PUC lacked jurisdiction to hear the mat- 
ter the Colorado supreme court left 
Colorado prisoners with little in the way 
of a state regulatory remedy. See: Powell 
v. Colorado Public Utilities Commission, 
956 P.2d 608 (Colo. 1998). 

Readers should note that public utili- 
ties remedies can, and do, vary from state 
to state. State utilities commissions in 
Florida, Nevada and Louisiana have, as 
reported in past issues of PLN, taken ex- 
tensive action to curb the abuses of prison 
phone systems. This includes capping 
phone rates, ordering refunds, etc. ® 
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D.C. Smoking Injunction Reversed 


I n the December, 1997, issue of 
°LN we reported Crowder v. Dis- 
trict of Columbia , 959 F. Supp. 6 (D DC 
1997), where a district court in the Dis- 
trict of Columbia (D.C.) issued an 
injunction requiring that three prison- 
ers in the D.C. prison system not be 
exposed to second hand smoke, AKA 
Environmental Tobacco Smoke (ETS). 
The court of appeals for the District of 
Columbia circuit reversed, holding there 
was insufficient evidence the plaintiffs 
were exposed to dangerous levels of ETS 
or that prison officials were deliberately 
indifferent to the danger posed by ETS 
exposure. 

Three D.C. prisoners filed suit 
claiming they were being exposed to 
dangerous levels of ETS which exac- 
erbated existing medical problems. The 
district court agreed and issued a per- 
manent injunction ordering the District 
of Columbia to provide these three 
prisoners with a smoke free environ- 
ment. Damages were not awarded and 
this was not a class action suit. One of 
the plaintiffs was later released, which 
the appeals court ruled mooted the case 
as to his claim. The other two plain- 
tiffs were transferred to a private prison 
in Ohio, which did not moot their 
claims. 

The appeals court held that the dis- 
trict court had incorrectly applied 
Helling v. McKinney , 509 U.S. 25, 113 
S.Ct. 2475 (1993 [PLN, Sep. 1993], the 
leading ETS case, by holding the plain- 
tiffs should not be exposed to tobacco 
smoke. 44 Helling did not read the Eighth 
Amendment as mandating smoke free 
prisons. It is impossible to read any such 
per se rule into Helling ’s objective ele- 
ment. It is also impossible to find that 
these plaintiffs presented enough evi- 
dence to satisfy Helling's standard, 
correctly understood.” The court faulted 
the plaintiffs for failing to present any 
objective evidence at trial (as opposed to 
“anecdotal accounts.” about the actual 
level of ETS at the prison. 4 ln short, 
Dawson and Smith failed to prove that 
even while they were at Lorton, they were 
exposed to such an unreasonable level 
of tobacco smoke that it posed a serious 
risk to their future health.” 

The court also held the plaintiffs 
had failed to show a causal nexus be- 


tween their physical ailments and ETS 
exposure. The plaintiffs’ expert testi- 
mony did not show a '"connection 
between their health conditions and an 
increased risk of harm due to ETS. 
Thus, the court held the plaintiffs had 
failed to prove an objective risk of 
harm, required under Helling. 

The appeals court also held the 
plaintiffs had not proven the subjective 
element of their claim, namely deliber- 
ate indifference by prison officials. The 
district court had ruled the defendants 
were unable or unwilling to enforce 
rules banning smoking in certain areas 
of the prison. The appeals court faulted 
this. 44 This cannot be right. The court 
heard no evidence demonstrating the 
existence of any substantial risk of 
harm. Yet there must be an 'objectively 
intolerable risk’ in order for there to be 
a 'knowing and unreasonable’ disregard 
of it. It makes no sense to charge some- 
one with improperly ignoring a danger 
that never existed.” 


"Besides, it is hard to see how im- 
perfect enforcement of a non smoking 
policy carr, alone, satisfy Helling 's sub- 
jective element. That the District even 
has such a policy militates against a 
finding of deliberate indifference.” The 
appeals court relied on the self serv- 
ing testimony of the defendant prison 
officials, which the district court had 
found uncredible, that they had tried 
to enforce no smoking rules, improve 
ventilation and acted on prisoner com- 
plaints, etc. 

In reversing the district court’s 
well reasoned and balanced ruling the 
conservative court of appeals appears 
to have simply disregarded the factual 
record in the case in order to arrive at 
a politically expedient conclusion. The 
court’s reasoning on the levels of proof 
that plaintiffs in ETS cases must offer 
is at odds with other circuits. See: Scott 
v. District of Columbia , 139 F.3d 940 
(DCCir. 1998). ■ 


Trial Required in Kosher Diet Claim 


rhe court noted that prisons "may 
re- not substantially burden a pri soner ’ s 


A federal district court in Kan- 
as held that a trial was 
quired to resolve disputed issues of 
material fact in a Jewish prisoner’s law- 
suit over the denial of a Kosher diet. 
Jimmy Searles is a Kansas state prisoner. 
While housed at the Hutchinson Correc- 
tional Facility Searles requested a Kosher 
diet. Prison officials denied the request 
and demanded that Searles complete a 
form called "Request for Accommoda- 
tion of Religious Practices” and attend 
Jewish services for three months before 
they would grant his diet request . Searles 
filed grievances, which were resolved in 
his favor because he had received a Ko- 
sher diet at two other state prisons and 
had attended Jewish services for several 
years at other prisons. Searles then filed 
suit seeking money damages for the four 
month denial of a Kosher diet which he 
claimed violated his right to the free ex- 
ercise of religion. 

The defendants moved for summary 
judgment claiming Searles was not sin- 
cere in his religious beliefs and that they 
were entitled to qualified immunity from 
money damages. The court denied the 
motion and scheduled a trial. 


right of free exercise in the absence of 
a compelling state interest and must em- 
ploy the least restrictive means 
necessary to further that interest. 
Werner v. McCotter , 49F.3d 1476, 1479 
(10th Cir. 1995).” In Lefeversv. Saffle , 
936 F. 2d 1 1 1 7 ( 10th Cir. 1991) the tenth 
circuit held that dietary restrictions 
based on religious beliefs are constitu- 
tionally. 

To prevail in a free exercise claim a 
prisoner plaintiff must show that gov- 
ernment action burdens a religious belief; 
the religious belief is sincerely held and 
the restriction does not further legitimate 
penological goals. The court held Searles 
had presented sufficient evidence indi- 
cating he was sincere in his beliefs, thus 
a trial was required to resolve the claim. 

The court held that the defendants 
were not entitled to qualified immunity 
from money damages because Lefevers 
clearly established the right of prisoners 
to religious diets. The court held the de- 
fendants’ actions were not objectively 
reasonable. See: Searles v. Van Bebber , 
993 F. Supp. 1350 (D KS 1998). ■ 
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Segregation Requires Less Due Process 


T he court of appeals for the Sev- 
enth circuit held that prisoners 
facing only the prospect of disciplinary seg- 
regation are entitled to less due process 
than when the sanction imposed involves 
the loss of good time credits. The court 
also questioned, but did not decide, 
whether such disciplinary cases can be 
brought as habeas cases. 

Armen Sylvester, an Indiana state 
prisoner, was infracted for inciting a riot, 
found guilty and sentenced to three years 
in segregation. No good time credits were 
lost. Sylvester filed a habeas corpus peti- 
tion under 28 U.S.C. § 2254 claiming that 
the hearing officer’s verdict was not sup- 
ported by “some evidence” and he was 
denied due process when he was not al- 
lowed to present witnesses on his own 
behalf. The district court denied relief and 
the appeals court affirmed. 

At the outset, the appeals court ex- 
pressed doubt that habeas corpus was the 
proper means for Sylvester to challenge 
the disciplinary hearing outcome because 
he did not seek earlier release from cus- 
tody. “Section 2254 is the appropriate 
remedy 7 only when the prisoner attacks the 
fact or duration of 'custody.’ Although 
dramatically more restrictive confinement 
may be contested in a collateral attack 


under § 2254, see Graham v. Broglin , 922 
F.2d379(7thCir. 1991), recent cases such 
as Sandin v. Connor , 515 U.S. 472, 115 
S.Ct. 2293 (1995), imply that the differ- 
ence between a prison’s general 
population and segregation and segrega- 
tion does not implicate a ‘liberty’ 
interest-and therefore could not be ‘cus- 
tody’ for purposes of § 2254. See also 
Wagner v. Hanks , 128 F.3d 1173 (7th Cir. 
1997). The difference between § 1983 and 
§ 2254 is potentially important for proce- 
dural issues, such as the need for a 
certificate of appealability and the appli- 
cation of the Prison Litigation Reform 
Act.... Perhaps Stone-Bey v. Barnes , 120 
F.3d 718 (7th Cir. 1997), which extends 
Edwardsv. Balisok , 117 S.Ct. 1584(1997) 
and Heck v. Humphrey , 512 U.S. 477, 114 
S.Ct. 2364 (1994), to foreclose the use of 
§ 1 983 actions to review placement in seg- 
regation means that prisoners are 
effectively compelled to use § 2254-though 
StoneBey did not attempt to reconcile its 
holding with Sandin and the fact that few 
states afford collateral review of prison 
disciplinary 7 cases.” The court did not pur- 
sue the matter further. 

Turning to the merits of the sole ques- 
tion raised in the certificate of appealability, 
the court held that “some evidence” sup- 


$28,719 Assessed Against Pro Se Litigant 


A federal district court in Vir- 
ginia assessed $28,719.25 in 
defendants’ attorney fees against an un- 
successful pro se prisoner litigant but 
declined to impose Rule 11 sanctions. 
John McGlothlin, a Virginia state pris- 
oner, filed suit claiming violation of his 
right to the free exercise of his religion 
by prison officials. The lawsuit was dis- 
missed by the court in a lengthy ruling. 
See: McGlothlin v. Murray , 993 F. Supp. 
389 (WD VA 1997). The defendant 
prison officials then moved for attorney 
fees and sanctions. 

In granting the defendants’ motion 
for fees the court expressed its annoy- 
ance with McGlothlin having 
“bombarded” the court with motions and 
noted that cases such as this submerged 
truly meritorious claims by prisoners. 

Essentially, the court assessed fees 
against McGlothlin because he made a 
lot of claims that he knew he couldn’t 
substantiate with any evidence when the 
case went to trial. “In other words, plain- 


tiff knew, but was unwilling to accept, 
the objective facts which belied any claim 
personal to him. He should be required 
to face the consequences of that unwill- 
ingness because it resulted in tremendous 
costs and expenses to the other side.” The 
court faulted McGlothlin for pursuing 
claims he knew to be meritless. While 
$28,719 in fees were assessed against 
McGlothlin the court declined to impose 
Rule 11 sanctions, expressing its view 
that the Prison Litigation Reform Act 
would “go a long way toward reducing 
frivolous claims by the plaintiff in this 
and other federal courts....” 

Attorney fee assessments against 
prisoner litigants are extremely unusual, 
and disfavored under Hughes v. Rowe , 
449 U.S. 5, 101 S.Ct. 173 (1983). How- 
ever, as this ruling shows, it can happen 
and indicates the need to properly re- 
search cases and be prepared to prove 
each element of the case if it goes to trial. 
See: McGlothlin v. Murray , 993 F. Supp. 
413 (WD VA 1997). ■ 


ported the hearing officer ’s finding of guilt 
in the disciplinary hearing. 

Sylvester claimed on appeal that his 
due process rights were violated when two 
prisoners whose testimony he’d requested 
were not compelled to attend the hearing. 
Wolff v. McDonnell , 418 U.S. 539, 94 S.Ct. 
2963 (1974) sets forth the due process re- 
quirements in disciplinaiy hearings that 
result in the loss of good time credits. 
Forbes v. Triggs , 976 F.2d 308 (7th Cir. 
1992) requires that prison officials assist 
prisoners in obtaining witness testimony 
ev en from unwilling witnesses, unless the 
prison has a good reason not to present the 
testimony. 

“Whatever else may be said about the 
process required in the wake of Sandin 
before a prisoner may be moved to segre- 
gation, we do not think that the supreme 
court would today require prisons to com- 
pel unwilling witnesses to give testimony 
(oral or written) at hearings that concern 
only a prisoner’s custody status, and not 
the length of his confinement. A prisoner 
is entitled to some kind of hearing, but an 
opportunity to present his own testimony, 
documentary evidence, and the testimony 
of willing witnesses is constitutionally suf- 
ficient for interests of this kind (if, to repeat, 
any process at all is due).” See: Sylvester 
v. Hanks, , 140 F.3d 713 (7th Cir. 1998). 

This case highlights some of the in- 
consistencies within the seventh circuit on 
the issue of due process in prison disci- 
plinary hearings that result only in 
segregation. Beyond the problem of bas- 
ing due process on the sanction that is 
supposedly imposed only after the hearing 
has been conducted, is the larger question 
of whether a hearing of any type whatso- 
ever is required. Other panels in the 
seventh circuit have held that no due pro- 
cess is required where prisoners are placed 
in segregation based on false claims of 
misconduct. See: Leslie v. Doyle , 125 F.3d 
1132 (7th Cir. 1997)[PLV, May, 1998]. In 
Wagner , supra, the court held that it was 
extremely unlikely prisoners would ever 
be able to show a due process liberty inter- 
est in segregation placement alone. Until 
the seventh circuit en banc decides the 
question definitively, we won’t know if, as 
Sylvester implies, some due process is re- 
quired when segregation sanctions are 
imposed or if hearings can be dispensed 
with in their entirety. The trend however 
seems to be towards the latter. I 
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Critical Resistance: A 


Step Forward in the Struggle Against Prisons 

by Micah Holmquist 


I n the mid 1960s the Berkeley 
campus of the University of Cali- 
fornia was home to Free Speech 
Movement which set the stage for many 
of the social movements that would fol- 
low. Today it may be the epicenter of a 
new movement against the prison sys- 
tem in the United States. 

On September 25-27, 1998, over 
3,000 people gathered in Berkeley, Cali- 
fornia to attend a conference focusing 
on issues surrounding U.S. prisons. 
Titled “Critical Resistance: Beyond the 
Prison Industrial Complex,” the confer- 
ence brought together a wide range of 
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prison activists in an attempt to build a 
sustained anti-prison movement. 

The last twenty years have seen a 
dramatic expansion in the size of what is 
euphemistically called the “corrections” 
system. Presently over 1 .8 million people 
are incarcerated — a threefold increase 
since 1980 — in U.S. prisons and jails. 
On a per capita basis more people are in- 
carcerated in this country than any other 
and the prison population is expected to 
double again by the year 2005. The in- 
crease has hit people of color and women 
the hardest and can be primarily attrib- 
uted to harsher sentencing of non-violent 
drug offenses. Several studies have show n 
that the average federal sentence for a first 
time non-violent drug offender is longer 
than that for rape or man slaughter. 

While the average citizen might not 
be aware of these statistics, those who at- 
tended Critical Resistance were and 
believe that there is more than enough 
evidence to show that prisons, at the very 
least, need to be dramatically reformed. 
Furthermore most of those who partici- 
pated are of the belief that the continued 
growth of prisons will result in t he build- 
ing of a movement against them. They 
believe this both because more and more 
people will find themselves, their friends, 
or the loved ones behind bars but also 
because the growth of prisons has been 
followed by a dramatic increase in the use 
of prison labor by private companies. 
Corporations such as Boeing and Walt 
Disney currently use prison labor for some 
of their products and the prisoners receive 
far less than the legally mandated mini- 
mum wage. 


The growing connection between 
corporations and prisons is one reason 
that many activists have begun to use the 
term “prison industrial complex.” A spin 
on the term “military industrial com- 
plex,” no exact meaning exists for prison 
industrial complex. In a speech given on 
the first day of the conference, organizer 
and former political prisoner Angela Y. 
Davis defined the term as being the 
growing connection between prisons and 
corporations along with the rapid expan- 
sion of prisons, the growing reliance of 
certain communities on prisons for eco- 
nomic viability, and the growing political 
influence of prison guards and adminis- 
trators. Others at the conference went 
farther than Davis and argued that the 
prison industrial complex is a replace- 
ment for the outdated military industrial 
complex. However this was disputed by 
other conference participants, most no- 
tably journalist Christian Parenti, who 
argued that prisons are not presently 
nearly as big as the military is or has 
been in the past. 

Despite these differences there was 
agreement that the prison system is 
deeply flawed and needs to be changed. 
During the panels and workshops which 
made up the bulk of Critical Resistance, 
conference participants were given an 
opportunity to learn more about the mis- 
named “criminal justice system” from 
beginning to end. Thus there were events 
focusing on issues such as police brutal- 
ity and racist police practices, racist/ 
sexist/classist sentencing procedures and 
practices, the conditions of prisons, and 
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Critical Resistance (continued) 

even the difficulties that individuals 
had adjusting to life after prison due 
to parole procedures. 

Additionally there were many 
meetings, both formal and informal, 
where activists could gather and dis- 
cuss plans for future actions. Out of 
these meeting came regional task 
forces on various issues. Several of the 
task forces agreed to meet in the fu- 
ture and to coordinate their actions in 
the future. 

The creative energy of the move- 
ment was also in full effect. From 
poetry to plays, movies to music, and 
pictures to paintings the Critical Re- 
sistance conference had the 
entertainment that even the most dedi- 
cated need. The works of prisoners 
were displayed and performed along- 
side of those of activists which served 
to enforce the importance of building 
connections between those in prison 
and those on the outside. 

While these events were impor- 
tant, just about everyone agreed that 
the ultimate success or failure of Criti- 
cal Resistance would be determined by 
what people did after the conference 
when they returned to their workplaces 
and communities. The stakes are quite 
high. In the previously mentioned 
speech, Angela Davis made the point 
that “either the prison industrial com- 
plex will become a way of life ... or we 
will abolish it all together.” 

But what exactly Davis meant 
when she encouraged abolishing the 
system was unclear. Many of those in 
attendance would describe themselves 
as revolutionaries and would argue that 
nothing short of a revolutionary change 
can solve the problems of the prison 
system. Others, although perhaps not 
a clear majority, hold a more moder- 
ate view and believe that radical 
changes can be successfully accom- 
plished without revolution. But there 
did seem to be general agreement that 
the movement would have to be radi- 
cal and work hard to avoid 
unintentionally reinforcing the 
strength of the prison system as other 
prison reform movements have done. 
That this is a very real danger was 
made clear by Patricia O’Brien, the 


director of the University of Califor- 
nia Humanities Research Institute, in 
a panel titled “Histories of Prison ‘Re- 
form. ’” O’Brien argued that in the past 
well meaning prison reformers have 
added legitimacy to the prison system 
by removing the system’s most unsa- 
vory aspects without changing it 
fundamentally. 

One pitfall that otherwise radical 
movements have often fallen into is re- 
lying on so called liberals to enact 
change. Numerous speakers spoke out 
against the Democratic Party, saying 
that it is part of the problem and not 
the solution. And it appeared that ma- 
jority of those in attendance agreed 
with this analysis. During the confer- 
ence a letter was read from Maxine 
Waters, a Democratic congresswoman 
who is one of the most liberal in the 
U.S. House of Representatives, which 
included many suggested reforms in 
the criminal justice system. While the 
crowd cheered some of these changes, 
the end of the letter was greeted with 
chants of “Keep Assata free.” This be- 
ing a reference to the fact that Waters 
recently cast a vote calling for the ex- 
tradition of Assata Shakur, a former 
political prisoner who, having been lib- 
erated from the prisons of New Jersey, 
now resides in Cuba. 

Along with a distrust of Demo- 
crats, the “Keep Assata free” chants 
also reflected the near universal sup- 
port of attendees for the over 150 
political prisoners and prisoners of war 
who are held behind bars by the U.S. 
This is important as it stresses the con- 
nection between the emerging 
movement against prisons and other 
social movements which fight for po- 
litical, economic, and social justice 
which the political prisoners and 
POWs were involved in. Similarly 
many activists were eager to draw the 
connection between the grow th of pris- 
ons and attacks on education such as 
tuition hikes and the elimination of 
remedial programs at the City Univer- 
sity of New York and attempts to 
eliminate affirmative action in states 
such as California, Texas, and Michi- 
gan. Despite the supposedly booming 
economy it appears to many that very 
destructive seeds are being sown. With 
attacks on educational opportunities 
many are finding that they are being 
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Tlie conference was many things to 
1 many people. Perhaps, its biggest 
lault was that it died to be all things to aU 
le. The opening plenary, attended by 
more than 800 participants, had some in- 
spiring moments. Unfortunately, it trailed off 
sod bogged down after far too many speak- 
os. The session actually extended into the 
time frame for the first scheduled panel dis- 
cussions, and this affected us directly because 
we were presenters in the first panels. 

Our panel was attended by a diverse 
group of very interested people, each of 
Whom sought information that would help 
them in their own specific endeavors to 
make a difference. As panel participants, 
wc enjoy ed immensely the opportunity to 
share what We know via hard-fought expe- 
rience with others who hold the same beliefs 
in the dignity and value of all people. Our 
panel was entitled. “Legal and Cultural 
Strategies for Challenging the Prison In- 
dustrial Complex " 

The conference will never go down as 
“smooth" and "well oiled”, but the oiganiz- 
ers‘ hearts were in the right place and 
eveiyone was in agreement that a large prob- 
lem exists, and that a solution must be found. 

If the conference stumbled, it stuirriled 
in the right direction. With dedication and 
tenacity , it will get better each time. 

— Donna Leone Hamm, Justice Court 
Judge (retired) 

James J. Hamm. J.D. (Former 
Life-Term Prisoner) 

Middle Ground Prison Reform 

In the future, prisoners will need strong 
outside support and the Critical Resistance 
conference was a step in that direction. Pris- 
oners need to establish a dialogue on a 
national level among ourselves and estab- 
lish our positions on various issues. Those 
vho attended the CR conference can be 
helpful in establishing the dialogue and pre- 
senting the issues to the news media J am 
grateful and appreciative to all those who 
attended the conference. 

-- Dan Cahill. 

Ohio Prisoner 

Critical Resistance was good, so many 
people and so much stuff to take in was 
somewhat overwhelming. But 1 cameawny 
feeling like things are moving in a positive 
direction in terms of prison activism and 
organizing I really hope some nationwide 
campaigns take off as a result. There was 
talk at least of a moratorium on prison build- 
ing. campaign to repeal three strikes, and 


Notes from Other Conference Participants 


workaround phone systems and phone com- 
panies, 

Tire most i mpressi ve aspect of the con- 
ference for me was the number of articulate, 
committed, radicalized young people ( 16-20 
year olds) who were in attendance and some 
of whom spoke on panels or at plenarys. I 
heard some vetv intelligent constructive, 
angry, fierce, and spirited statements over 
the course of tire weekend, and this added a 
strong sense of hope to tire w hole event - 
important given tire scope of the Prison In- 
dustrial Complex and the obstacles people 
(in and out) fhee in fighting it. 

— David Thome. 

Graphic Artist. 

“Resistant Strains ' Poster Series 

Wow! ft took my breath away. I w as in 
tears many times — when the women from 
the federal prison at Dublin were on the 
amplified phone talking to a packed room 
at the conference — when Rubin Ayala told 
me there were eleven Attica alums present, 
and they hadn’t seen each other for years, 
but vowed over dinnertofind the other 2,000 
alums and get them all involved in helping 
the youth — w hen I finally heard about Bo 
Brown’s exploits as a younger revolution- 
ary. and Ed Mead's, and Big Black's — 
when I gota chance to hug Geronimo after 
not seeing him for practically 30 years — 
w hen a young ex-prisoner who just maxed 
out of the SHU at Pelican Bay said his hope 
was renewed that something can be done to 
turn this horrible monster around w hen 
the youth just kept on meeting and mating 
and planning their own demonstrations — 
when people kept coming up to me and tell- 
ing me how awesome the w hole event was, 
arid hov.' they were re-invigorated to go on 
with the struggle. .. I could go on and on. 
I’m proud to have been a part. We won’t 
know for quite awhile how important this 
great effort will prove to be. 

-- Terry A. Kupets, M.D. 

Conference Organizer (one of many) 

Like many other participants, I was 
energized by the experience. Through the 
magic of speaker-phone technology. I was 
transported to a roomful of people, many of 
whom I had corresponded with but had 
never met. 1 was stoked. 

I regret only that before I hung up the 
phone I failed to thank each and ev en per- 
son in the room for “being there", not only 
for me, but for the other 1 .8 million in 
America’s Gulag. 

I write this, however, tour weeks later. 

: :ahd some of the energy has faded. I stand 


on the second tier gazing down over a sea 
of knuckleheads glued to their prison 
dayroom chairs, leaning forward to catch 
every depraved word of today’s Jerry 
Springer Show I sigh, and think. “How 
many of the 1 .8 million even heard of the 
Critical Resistance conference? How many 
of them have even a tenth of an ounce of 
‘resistance’ in them?” 

But then I catch myself: “Staring at 
the ocean.” 1 say to myself. "Turn around 
and look at the lagooa” 

Because an effort such as the Critical 
Resistance conference can be likened to 
forming a bucket brigade to empty the Pa- 
cific Ocean: Ifyou focus your attention only 
on the ocean, the endeav or seems silly and 
pointless. But if you turn around and be- 
hold the growing lagoon — yvhere once 
there was just sand — you get the idea that 
maybe... just maybe... every- bucketful 
counts. 

— Dan Pens. 

Co-Editor, PLN 

My first impression of the Critical Re- 
sistance Conference was that it was more 
than 1 anticipated. There were more people 
and events, and more caring and enthusi- 
asm than 1 expected. 

My second impression was that while 
it may not seem like it to those immersed 
in America’s Gulag System, they aren’t 
alone. There is an ever grow ing number of 
people on the outside who are hav ing their 
rose colored glasses not so gently ripped 
off their face. And many of these people 
aren’t content to just sit around and moan 
about the injustices perpetrated against a 
relative, friend, or co-w orker — they want 
to do something. 

My third impression was that the 
cross-section of people at the conference 
reminded me of the people involved in the 
Vietnam era protest movements. There 
were young people with energy, daring and 
idealism, and there were older people with 
the experience and wisdom necessary to 
prov ide them with direction and leadership. 
Seeing this in person, I realized that the 
dynamics exist to make a prison protest 
movement possible 

Will such a mass protest movement 
happen? 1 don't know. But 1 have a faint 
glimmer of hope that I didn’t have before 
the conference. 

-- Hans Sheerer, 

Author of the yet to be published book: 

Gulag Americana 
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Critical Resistance (continue d) 

forced into low paying service jobs 
while more and more of those who 
would otherwise work in those service 
jobs are winding up in prison. 

This gets to the heart of the prob- 
lem that many see with the prison 
system. Rather than being something 
removed from everyday life, the prison 
system is simply the most brutal mani- 
festation of the lives faced by most 
people in the U.S. In a session focus- 
ing on prison resistance Frank “Big 
Black” Smith, a leader in the 1971 re- 
bellion at Attica State Prison in New 
York, described prison as “maximum 
jails” and “free” society as being 
“minimum jails.” Smith would go on 
to say that both prisons and the larger 
society needed to change and reminded 
the crowd that “none of those things 
can happen without you.” 

In slightly more exotic language 
David Gaither of The Beat Within , a 
publication that features the writings 
of youth who are currently in deten- 
tion centers, said “we’re asking people 
to rebel against society.” In that state- 
ment Gaither reflected the hope of 
those involved with Critical Resis- 
tance, and the broader anti-prison 
movement as well, that the fight 
against prisons can become a fight to 
build a just and humane society where 
people are neither locked up in cells 
or involved in destructive and hurtful 
activities that presently often lead 
people to prison. 

For more information on the Criti- 
cal Resistance movement contact the 
conference organizers. They can be 
reached in the following ways... 

Email: critresist@aol.com 
Fax: (510) 845-8816 
Mail: Critical Resistance 
PO Box 339 
Berkeley CA 94701 

World Wide Web: 

http ://www. prisonactivist.org/ 

critical/ 

Micah Holmquist is a 21 -year-old 
History major at the University of Michi- 
gan whose honors thesis is on prison 
resitance in the years 1975-95. B 


Reader Mail 


Them Today, Us 
Tomorrow 

T he state of Idaho has overhauled 
its sex offender registration pro- 
gram. Offenders must now register 
upon release or when they move, and 
annually thereafter. There is a $10 ad- 
ministrative fee (read: tax) charged 
for the privilege. More significantly, 
for a nominal fee of $5, any person 
may obtain a list of registered sexual 
offenders by geographic area, such as 
by county or by zip code. 

Interestingly, while failure to reg- 
ister is a felony with a maximum five 
year prison sentence, using the pub- 
licly available registry information for 
vigilantism (or other misuse) is only 
a misdemeanor — not much of a de- 
terrent for some. 

Every prisoner, not just sex of- 
fenders, should be concerned about 
the precedents being set with sex of- 
fender laws. Because it won’t take 
much for the various legislatures to 
extend these laws to the rest of us and 
make every convicted felon register 
for the rest of his or her life and have 
his/her name published on a list that 
any busybody can acquire and distrib- 
ute. 

— S.S., ID Prisoner 

Rehabilitation or 
Corporate Profit 

P eaceful efforts, by Alaskan pris- 
oners, on August 30, 1998, to 
address grievances and concerns re- 
peatedly ignored at the Central 
Arizona Detention Center, in Flo- 
rence, Arizona, were mercilessly 
squashed following a sit down dem- 
onstration in the prison exercise yard. 

What was initially a peaceful, 
sit-down demonstration turned ugly 
when prison officials at this private 
prison (a for profit business owned by 
Corrections Corporation of America) 


assaulted prisoners with rubber bul- 
lets, smoke tear gas, and percussion 
grenades. Further assault was inflicted 
by club wielding CCA personnel in 
protective riot gear, armed with 
hi-tech shock/stun shields. CCA offi- 
cials over-reacted using unauthorized 
force to inflict punitive retribution 
rather than listen to prisoner concerns. 

Initially, 50 prisoners refused to 
leave the exercise yard until the war- 
den heard their complaints. However, 
Assistant Warden Luna met with pris- 
oners and issued an ultimatum to 
disperse. When two dozen prisoners 
opted to remain, they were sealed off 
and assaulted with potentially lethal 
force. No violence was initiated by 
prisoners in their efforts to draw at- 
tention to conditions at this private 
facility. 

Alaska has been warehousing 
prisoners with CCA in Arizona since 
February 1995 to ease overcrowding 
in Alaska’s prison. Prisoner issues 
were related to food quality, health 
care, yard privilege restrictions, as 
well as educational and rehabilitation 
activities. Prisoners are seeking an 
Inmate Counsel, or representative pro- 
cess, to meet with prison officials on 
a regular basis and address ongoing 
problems within the facility. 

Within days following the inci- 
dent, Associated Press carried a 
related article wherein Alaska State 
Corrections Commissioner Margaret 
Pugh was quoted as saying “It does 
look like an isolated, spontaneous in- 
cident” (See Anchorage Daily News 91 
2/98). Despite efforts by vested inter- 
est to downplay the incident, these 
issues still persist. CCA’s unwilling- 
ness to address prisoner concerns, or 
allow Inmate Counsel for that purpose, 
continues to aggravate the festering 
situation. Underlying this is the ques- 
tion and public concern of whether or 
not private enterprise should even be 
involved in the prison business. When 
profit is the bottom line, are human 
concerns sacrificed and problems 
swept under the rug? 

— AK Prisoner H 
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From the Editor 

by Paul Wright 


B y now PLN subscribers should 
have received a fund raiser let- 
ter from PLN . We are requesting 
donations from our readers in order to 
upgrade PLN's aging computer equip- 
ment . Two PLN supporters have recently 
donated up to date software, including a 
state of the art mailing list program cus- 
tomized to PLN's special needs. However, 
PLN's computers aren’t capable of run- 
ning today’s software. PLN's income 
barely covers our day to day operating ex- 
penses. To pay for large expenditures that 
aren’t a part of our normal monthly bud- 
get we have to turn to our readers for 
additional donations. If you haven’t sent 
in your donation yet, please do so. 

No donation is too small to make a 
difference. Every little bit helps. If you 
didn’t receive a copy of our fundraising 
letter, or you’re not a subscriber, and 
would like one, please send an SASE 
requesting a copy. In the fundraising 
letter we go into greater detail on PLN's 
need for up to date computer equip- 
ment. 


Beginning with this issue of PLN 
we are selling another book as part of 
our fundraising efforts. Prison Writing in 
20th Century America is an anthology 
edited by H. Bruce Franklin (see review 
onpg. 14). Spanning the century, the book 
serves as a useful and fascinating intro- 
duction to the prisoner writers that have 
chronicled life in the American gulag in 
this century. Together with PLN's book 
The Celling of America, these books make 
great holiday gifts for anyone interested 
in prison issues. 

In response to my September edito- 
rial requesting more article submissions 
from women prisoners we received six in- 
quiries expressing interest. We are always 
interested in receiving article submissions 
from our readers. If you send us an SASE 
we will send you PLN's writer guidelines 
on request. As a general rule we are seek- 
ing hard news articles that are verifiable 
and of interest to PZA’s national audience. 
We are especially interested in investiga- 
tive exposes that are not being covered by 
other media. 


Earlier this year, Wendell Brown, 
82, died. A lawyer by training, a soci- 
ologist by profession, Wendell became 
interested in prison issues in the early 
1970’s. Wendell became especially in- 
terested in life term prisoners and later 
founded Life-Long CURE as a national 
chapter of CURE (Citizens United for 
the Rehabilitation of Errants) to address 
the concerns of lifers. Wendell was in- 
strumental in getting congress to pass its 
recent resolution, HCR 256, encourag- 
ing the formation of lifers groups in 
prisons across the country. Wendell was 
one of PLN's charter subscribers back in 
1990 when we first started. He had been 
a steadfast PLN supporter ever since. 
Wendell’s support and contributions to 
PLN, prisoners and lifers are greatly ap- 
preciated and will be sorely missed. We 
offer our condolences to Wendell’s 
friends and family. 

We would like to wish ail our read- 
ers a more militant new year. Please let 
others know about PLN and encourage 
them to subscribe. | 


Ex-Prisoner Sues Over Phony Jail Dentist 


W hen Timothy Stanley, 32, was 
in the Marion County (FL) 
Jail in January, 1997, facing drug 
charges, he needed some dental work 
done. According to the jail’s medical 
log, Sheriff Ken Ergle’s "dentist”, Iliya 
Fitzgerald Hathorn, pulled one of 
Stanley’s teeth. Now Stanley is suing 
the jail because Hathorn was not a li- 
censed dentist. 

Carrie Proctor, the sheriff’s senior 
staff attorney, said Hathorn had at- 
tended dental school but didn’t 
graduate. She said the quality of his 
work was never questioned. "This guy 
was a good dentist,” she said. 

Gainesville lawyer Horace Moore 
Sr. is representing Stanley, who is ask- 
ing for $15,000 in damages. Moore 
said 37 other former jail detainees are 
prepared to join the suit if a judge cer- 
tified it as a class action. 


“A criminal background check 
would have shown that [Hathorn] had 
been convicted of doing this before,” 
said Moore. 

Hathorn, 30, began working at the 
jail on September 27, 1996, as an em- 
ployee of Correctional Medical 
Services (CMS), which had a contract 
to provide medical services to the jail. 

Sheriff Ergie cancelled the CMS 
contract on January 1, 1997, and be- 
gan hiring his own medical staff, 
including Hathorn. 

Medical logs show that Hathorn 
treated 115 prisoners while employed 
by the jail and more than 1,000 pris- 
oners in all. 

On January 27, 1 997, Hathorn was 
arrested in Ocala, Florida, on shoplift- 
ing charges, and detectives began 
looking into his background. They 


quickly discovered that Hathorn had 
been convicted in Tallahassee in 1996 
for practicing dentistry without a li- 
cense and that Georgia authorities were 
investigating him for the same thing. 

A similar lawsuit was filed in Feb- 
ruary, 1998, against another of 
Hathorn’s former employers, Ocala 
dentist Terry Braun, doing business as 
Ocala Dental Care. Two former pa- 
tients accused Braun of violating the 
Deceptive and Unfair Trade Practices 
Act and failing to verify Hathorn’s cre- 
dentials. That lawsuit also names CMS 
as a defendant. 

Source: Associated Press [undated clip- 
ping from a PLN reader. Please keep the 
clippings coming, but be sure to include 
both the name and date of the publica- 
tion] | 


Prison Legal News 


5 


December 1998 




I Prison Litigation Reform Act News 


Physical Injury 
Requirement Inapplicable 
to First Amendment 
Claims 

T he court of appeals for the Ninth 
circuit held that the “three 
strikes” provision of the Prison Litigation 
Reform Act (PLRA) does not apply to cases 
pending at the time of the law’s enactment 
and that the PLRA’s physical injury re- 
quirement does not apply to First 
Amendment claims. The court also held 
that a jail guard’s proselytizing to prison- 
ers did not violate the establishment clause 
of the constitution when jail officials dis- 
ciplined the guard and halted the practice 
as soon as they learned of it This is the 
first circuit court ruling to consider, and 
reject, the application of the physical in- 
jury requirement to non Eighth 
Amendment claims. 

Alvin Canned was a Muslim pre- 
trial detainee in the Multnomah county 
detention center in Oregon for a two 
month period in 1993 . Roderick Lightner 
worked as a guard in Canell’s unit three 
nights a week. Canell claimed Lightner 
actively tried to convert prisoners to 
Christianity; engaged prisoners in reli- 
gious debate and discussion; and 
preached and sang Christian songs. 
Canell complained and Lightner was 
transferred to other duties. All told, 
Canell had to endure Lightner ’s prosely- 
tizing for 1 8 days over a six week period. 
Canell filed suit claiming Lightner ’s ac- 
tivities violated his First Amendment 
rights under the establishment clause. 
The district court granted summary judg- 
ment to the defendants and dismissed the 
suit. The court of appeals affirmed. 

Canell filed both the suit and his no- 
tice of appeal before the PLRA was enacted 
on April 26, 1996. 28 U.S.C. § 1915(g) 
prohibits prisoners from filing suits or ap- 
peals with in forma pauperis (IFP) status 
if they have had three or more suits dis- 
missed as frivolous, malicious or for failing 
to state a claim upon which relief can be 
granted. 

The court held “The plain language 
of the section indicates it does not apply to 
pending cases on appeal, as is the case 
here.” The court noted there is a conflict 


between the circuits on this issue. The 
Sixth, Seventh and Tenth circuits have held 
§ 1915(g) does not apply to cases pending 
at the time of the PLRA’s enactment, while 
the Fifth circuit has held that it does, “...we 
hold that § 1915(g) does not apply to ac- 
tions filed or appeals noticed prior to its 
enactment on April 26, 1996.” 

The PLRA, codified at 42 U.S.C. § 
1997e(e) states: “No federal civil action 
may be brought by a prisoner confined in 
a jail, prison, or other correctional facility, 
for mental or emotional injury suffered 
while in custody without a prior showing 
of physical injuiy.” The defendants argued 
that this barred Canell’s suit because he 
did not claim any physical injuiy. 

“We disagree. Canell is not asserting 
a claim for ‘mental or emotional injury,’ 
He is asserting a claim for a violation of 
his First Amendment rights. The depriva- 
tion of First Amendment rights entitles a 
plaintiff to judicial relief wholly aside from 
any physical injury he can show, or any 
mental or emotional injuiy he may have 
incurred. Therefore, § 1997e(e) does not 
apply to First Amendment claims regard- 
less of tlae form of relief sought.” 

To date the circuits to consider the 
applicability of § 1997e(e) have done so 
only in the context of prisoners seeking 
money damages for Eighth Amendment 
claims. See: Siglarv. Hightower ; 112 F.3d 
191 (5th Cir. 1997). [PZJV, Aug. 1997]; 
Zehner v. Trigg, 133 F.3d 459 (7th Cir. 
1997). [PLN, July, 1998]. The Seventh cir- 
cuit has also held that § 1997e(e) applies 
only to lawsuits filed by prisoners. Once 
released from prison the section no longer 
applies. See: Kerry. Puckett , 133 F. 3d 321 
(7th Cir. 1998). [PIN, Oct. 1998] If § 
1997e(e) were taken at its face value it 
would prohibit prisoners from filing any 
suit that did not claim physical injuiy. As 
noted above, the law is far from settled in 
this area. 

Turning to the merits of the case, the 
court held that Canell had failed to show 
that Lightner acted as part of a formal 
policy, therefore, Multnomah county and 
the sheriff were entitled to summary judg- 
ment. The court affirmed dismissal of 
Canell’s claims against Lightner on sev- 
eral grounds. 

First, Canell did not allege, or show, 
that Lightner acted pursuant to any state, 


county or jail policy that authorized staff 
to interfere with the religious rights of pris- 
oners. Second, Lightner ’s activities did not 
constitute a substantial burden on Canell’s 
free exercise of religion, in part, because it 
was short term and sporadic, and in part 
because it was in no way condoned or en- 
couraged by county or jail officials. See: 
Canell v. Lightner , 143 F.3d 12 10 (9th Cir. 
1998). 

PLRA Termination 
Provision Unconstitutional 
in Ninth Circuit 

T he court of appeals for the Ninth 
circuit held that the section of 
the Prison Litigation Reform Act (PLRA), 
which requires immediate termination of 
previously granted prospective relief in 
litigation challenging prison conditions, 
violates separation of powers principles. 
This decision is unique because it is con- 
trary to that of every other circuit that has 
decided the issue, and will likely result in 
review by the Supreme Court. 

In 1972, Arizona state prisoners 
commenced litigation in federal court as- 
serting a myriad of unconstitutional 
conditions of their confinement. The par- 
ties quickly entered into, aoonsent .decree 
before an evidentiary record was estab- 
lished. Under then existing law, no 
findings of fact or conclusions of law were 
made. 

The case lay dormant for more than 
two decades until 1994, when the state 
filed a motion to modify the consent de- 
cree. Thereafter, the PLRA became law, 
which included a provision, codified as 
18 U.S.C. section 3626(b)(2), that man- 
dated immediate termination of 
previously granted prospective relief, if 
the relief was granted in the absence of 
specific findings. The state then moved 
for termination under the PLRA, but the 
district court declared the termination 
provision unconstitutional. Both the state 
and the federal government appealed. 

The PLRA requires termination of 
consent decrees unless “the court makes 
findings based on the record that prospec- 
tive relief remains necessary to correct a 
current and ongoing violation of the Fed- 
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eral right.” 18 U.S.C. section 3626(b)(3). 
See: Taylor v. State of Arizona, 972 F. 
Supp. 1239 (D A Z 1997) [PLN, June, 
1998]. This provision would obviously be 
an impossible standard to meet in cases 
where there had been no factual develop- 
ment in “the record.” 

In a well-reasoned opinion, the court 
acknowledged disagreement with six 
other circuits, but determined that those 
courts failed to properly apply Supreme 
Court separation of powers jurisprudence 
to the issue. The court found that the ter- 
mination provision has reopened final 
judgments of federal courts and uncon- 
ditionally extinguished past consent 
decrees affecting prison conditions, in 
violation of separation of powers prin- 
ciples. 

Although determining that no case 
was exactly on point, the court found four 
Supreme Court cases that provided “a 
fairly clear answer.” These cases estab- 
lish that Congress may not reopen final 
judgments, and that consent decrees are 
final judgments. Even though a court may 
modify prospective relief in response to a 
change in the substantive law, the sub- 
stantive law upon which prison litigation 
is predicated is the constitution. The 
change in the law at issue, the PLRA, 
merely redefined the scope of the rem- 
edy . In essence, the termination provision 
prohibits any relief based on past consti- 
tutional violations in prison cases that 
resulted in consent decrees 

Thus, the court reasoned that termi- 
nation provision violates separation of 
powers principles. 

The court further determined that 
Congress has directed the termination of 
this case because it was a consent decree 
with no findings, as required by the pro- 
vision. This amounts to Congress 
prescribing a rule of decision in certain 
prison litigation cases, which effectively 
extinguishes these pre-PLRA cases, and 
also violates separation of powers. Con- 
sequently, 18 U.S.C. section 3636(b)(2) 
is unconstitutional. See: Taylor v. US., 
143 F.3d 1178 (9th Cir. 1998). Readers 
should note that to date, as reported in 
PLN, every circuit court to consider the 
issue has upheld the constitutionality of 
18 U.S.C. § 3626(b)(2). With this ruling 
creating a split in the circuits it is likely 
that the Ninth Circuit will rehear the case 
en banc or that the Supreme Court will 
accept review. PLN will report the out- 
come. 
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PLRA Attorney Fee 
Provision Not Retroactive 
to Pre-PLRA Services 

T he Court of Appeals for the 
Sixth Circuit ruled in favor of 
attorneys for Michigan women prisoners, 
holding; (1) that attorney fee provision of 
the Prison Litigation Reform Act (PLRA) 
does not apply retroactively, (2) that pris- 
oners were prevailing party entitled to 
attorney fees, and (3) that payment of both 
attorneys for mutual consultation was not 
“double-billing.” 

This case has been in the courts for 
over 20 years. Women in Michigan state 
prisons filed a lawsuit seeking prison con- 
ditions equal to those afforded men in 
Michigan state prisons, a Fourteenth 
Amendment claim, and adequate access to 
the courts, a First Amendment claim. They 
prevailed on the merits in 1979. Since then, 
the district court has struggled to extend 
federal-court oversight of the State as prison 
authorities moved glacially in compliance. 
In the March, 1995 issue of PLN we re- 
ported the women prisoners prevailing on 
claims seeking access to the courts and le- 
gal assistance. Glover v Johnson, 862 
F.Supp. 180 (E.D.MI.1994). Again in the 
December 1 995, issue of PLN we reported 
how prison authorities attempted to modify 
a consent degree to the detriment of the 
prisoners but failed. Glover v Johnson, 879 
F.Supp. 752 (E.D. MI. 1995). The Octo- 
ber, 1 996 issue of PLN reported the Circuit 
Court’s ruling that prisoners are not en- 
titled to free legal assistance in parental 
rights matters. Glover v. Johnson, 75 F.3d 
264 (6th Cir. 1996). 

In this latest decision, and saga, of 
Glover v. Johnson, the Sixth Circuit finds 
tlie plaintiff attorneys are entitled to most 
of the fees they seek upon consideration of 
the defendants’ objections. 

Fee Agreement 

The lower court held that the plain- 
tiffs are entitled to attorney fees and that 
requests for such fees shall be submitted to 
opposing counsel every six months. The 
defendants had twenty-eight days in which 
to contest the amount of the fee request. 
The defendants stipulated to the entry of 
the order. 

February 1, 1996 (before the effective 
date of the PLRA), the attorneys for the 
plaintiffs sent a letter to defense counsel 
communicating their fee costs for the 
six-month period between July 1 and De- 
cember 31, 1995. Defendants contested the 
bills relating to several appeals to the cir- 
cuit court (which defendants voluntarily 
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dismissed); fees for conferences between 
plaintiff attorneys Barnhart and LaBelle 
that the defendants assert amount to 
“double-billing;” and, “any fees in 
non -Glover related issues ” 

PLRA Not Retroactive. 

On April 26, 1996, the PLRA was 
signed into law. Defendants claim it must 
be applied retroactively to all bill pending 
before the effective date of the PLRA. The 
Sixth Circuit held “that allowing the 
PLRA’s limitations on attorneys fees to al- 
ter the standards and rate for awarding fees 
for legal work completed prior to passage 
of the PLRA results in an impermissible 
retroactive effect by attaching significant 
new legal burdens to the completed work, 
and by impairing rights acquired under 
pre-existing law. See Cooper v. Casey, 97 
F.3d 914, 921 (7th Cir. 1996) ” A contrary 
conclusion would be repugnant to “famil- 
iar considerations of fair notice, reasonable 
reliance, and settled expectations.” 
Landgraf v US1 Film Products, 511 US 
244, 270 (1994). 

Prevailing Party 

The defendants argued that plaintiffs 
are not entitled to attorney fees for work 
done in connection with proceedings col- 
lateral to the main action when the 
plaintiffs did not prevail in those collat- 
eral proceedings. The lower court awarded 
certain relief in 1995, from which orders 
the defendants appealed. While the appeals 
were pending, the district court vacated the 
orders. 

The Sixth Circuit disagreed with the 
defendants, holding, “The plaintiffs should 
be compensated for their work in connec- 
tion with the appeal of the Compliance 
Committee matter, both because the defen- 
dants’ voluntary dismissal of the appeal in 
effect made the plaintiffs prevailing par- 
ties, and because that appeal clearly 
constituted a ‘monitoring’ matter within 
the meaning of the court’s earlier Glover 
opinion” 

Double-Billing 

The court rejected defendants’ claim 
of double-billing or dupl ication of serv ices 
for various reasons but mainly because 
defendants failed to provide even minimal 
support for their allegations, leaving the 
court with no basis for concluding that the 
district court abused its discretion in find- 
ing that amount of consultation reasonable, 
especially given that the appellate court 
earlier approved the district court ’s actions 
in the face of a virtually identical complaint 
by the defendants. Glover v. Johnson, 138 
F.3d 229 (6th Cir. 1998). ■ 

December 1998 



SWAT Team Ends Juvenile Center Standoff 


S WAT teams were called in to saw 
through a 3 - to 4-inch thick steel 
door to reach four teens who had barricaded 
themselves in an office after allegedly lead- 
ing an uprising at a juvenile detention center. 
The power saw cut through the door about 
an hour after authorities gave up their ne- 
gotiations and began using tear gas and 
small explosive charges to dislodge the four 
barricaded teens. 

The incident began at 7: 15 a.m., July 
15, 1998, at the Donald E. Long Juve- 
nile Detention Center in Portland, 


Oregon, when more than a dozen youths 
in a closed custody unit allegedly at- 
tacked guards with chains and wooden 
legs from smashed furniture. Four staff 
members were treated for minor injuries. 

A caller who described himself as 
one of the four teens barricaded in the 
office told a Portland television station 
the disturbance began after a fellow pris- 
oner was beaten by guards for dropping 
a tray of food. 

“The staff tried to assault a stu- 
dent, so we beat the staff up,” the boy 


told the station. The way I see it, I 
stuck up for my fellow inmates.” 

Police spokesperson Cheryl 
Kanzler did not confirm whether a 
prisoner dropped a tray of food. She 
said only that “something happened” 
and the boys were told to put their 
heads down on the table. The four 
youngsters at the center of the stand- 
off refused, said Kanzler, and “the fight 
was on.” 

Source: Seattle Times J 


New Mexico CCA Disturbance Not Reported for Hours 


T he warden of a private prison 
in New Mexico said that prison 
staff may have delayed notifying state 
police about a disturbance that sent five 
guards to a hospital August 7, 1998. 

“It may be my fault we didn’t re- 
spond quickly enough,” said Donald A. 
Dorsey, warden of the Torrance County 
Detention Center, operated by the Cor- 
rections Corporation of America (CCA). 

Darren White, head of the state po- 
lice, was critical of the delay in calling 
state police. “We’re a little disappointed 
that our (public information officer) was 
first informed of any situation at the 
prison by a local media person,” White 
said. “Until then, we were unaware of 
the situation.” 


Details of the “situation” are sketchy. 
Prison officials said only that some un- 
armed prisoners from Washington D.C. 
jumped the guards while being returned 
from a recreation area. Officials said the 
attack was unprovoked. 

Apparently CCA officials did con- 
tact the New Mexico Corrections 
Department, which dispatched a 15-man 
tactical team to the CCA prison. But 
White said that his department should 
have been notified so that state police 
could have been dispatched to secure the 
prison’s perimeter. 

“The down time it takes to bring 
in additional resources for something 
like a prison disturbance could be dan- 
gerous,” warned White. “We’d like 


some assurances that this won’t hap- 
pen again.” 

Just two weeks before, another 
CCA prison had been sharply criti- 
cized by Youngstown, Ohio, officials 
for failing to report an escape [See: 
PLN Vol. 9, No. 11, pg.6] In that in- 
cident, six Washington D.C. prisoners 
cut a hole through two fences, trig- 
gering perimeter alarms at 1:06 p.m. 
But it was two hours before local law 
officials first learned of the escape 
when a 911 call was placed by an 
anonymous person from one of the 
prison’s pay phones. 

Sources: Lubback Avalanche-Journal, 
Corrections Digest | 


Medical Cost-Cutting by Private Care Provider Opens Liability 


A federal district court in New 
York held that a jail prisoner 
had stated a claim for violation of his 
Eighth Amendment rights when he was 
denied medical care as a part of the 
county’s effort to cut medical costs by 
contracting the jail’s medical care to a 
private business. Raymond Llanes was 
imprisoned in the Westchester County 
jail in New York. He repeatedly sought 
medical care after experiencing intense 
abdominal pain but none was provided. 
Eventually Llanes was admitted to the 
jail infirmary and after a cursory exami- 
nation a doctor told him he had “caught 
a draft.” 

Llanes was later readmitted to the 
infirmary and examined by a different 
physician who had him taken immedi- 
ately to a local hospital where he had 


surgery for a peptic ulcer. Llanes was 
hospitalized for a month. The treating 
physician ordered that Llanes be pro- 
vided with a “soft” diet which the jail 
refused to provide. Llanes refused to eat 
many of the meals he was serv ed, until 
his release from jail, because they were 
not consistent with what the doctor had 
prescribed. As a result, he became weak, 
dizzy, fell and fractured 12 ribs and his 
head. Llanes filed suit claiming that jail 
officials, Westchester county and EMSA 
Limited Partnership, a for-profit business 
that provided the jail’s medical care, had 
violated his Eighth Amendment right to 
adequate medical care. 

The defendants filed a motion to 
dismiss or for summary judgment, 
which the court denied. The court held 
that Llanes had sufficiently alleged a 


violation of his Eighth Amendment 
rights because he told jail officials he 
was experiencing excruciating pain 
and he did not receive treatment for 
21 hours and the jail consistently, over 
a period of time, refused to provide 
him with a medically prescribed soft 
diet. 

As a result of prior litigation the jail 
should have been aware of the overall 
inadequacy of the medical care and ser- 
vices provided to prisoners. The court 
noted that Llanes alleged the defendants 
had sought to reduce costs through the 
reduction of medical services. The court 
did not address tire defendants’ summary 
judgment motion because no discovery 
had been conducted yet, S ez : L lan es v. 
EMSA Limi ted Partnership , 99 6 F. Supp. 
314 (SD NY 1998). ■ 
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Bay Area Students Protest Prison Spending 


A bout 2,500 high school stu- 
dents from throughout the San 
Francisco Bay Area left class on Thurs- 
day, October 1, 1998 to attend a rally. 
They converged on a Bayfair train sta- 
tion in San Leandro. From there, 
protesters marched to an Alameda County 
Sheriff’s Department substation chanting, 
“Education, not incarceration.” 

Prison rights activist Angela Davis 
followed the marchers in her car. She 
said she would have walked with them 
if she had not injured her leg earlier. 

“It was absolutely amazing to see so 
many young people — it was really inspir- 


ing,” said Davis. “If they don’t leave their 
classrooms for dramatic demonstrations like 
this, they may not have classrooms.” 

Ms. Davis helped organize the Criti- 
cal Resistance conference at UCal 
Berkeley the weekend before the student 
march. [See cover story, this issue.] Ac- 
cording to a report released there by the 
Justice Policy Institute, California’s 
higher-education budget shrank by 3 per- 
cent over the last decade while spending 
on prisons jumped 60 percent. 

“They’re just trying to keep us in 
jail,” said student protester, Ivan Garcia. 


“They aren’t trying to say you know, 4 Go 
to college.’” 

An article in the next day’s San Fran- 
cisco Chronicle reported, “Some school 
administrators and police officers were sup- 
portive of yesterday’s outpouring of student 
activism.” 

“The students are right to be out- 
raged,” said Dan Kelly, vice president of 
the San Francisco Board of Education. “If 
we don’t give the kids the service in school, 
we’ll have to give it to them in prison later.” 

Sources: San Francisco Chronicle , NY 
Times | 


Utah Prison Guard Faces Sodomy Charges 


I n a bizarre case involving the use 
of DNA fingerprinting, a 
34-year-old Utah prison guard was 
charged with sexually assaulting two 
prisoners at the Utah State Prison in 
Draper. 

After months of allegedly being 
forced to perform oral sex on the guard, 
a 2 1 -year-old male prisoner was able to 
spit the guard’s semen into a rubber 
glove. He preserved the sample on ice 
in his cell for five days, until he was able 
to smuggle it to a visit and hand it over 
to his girlfriend. 

The woman contacted police and 
DNA testing later purportedly matched 
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the semen to a blood sample provided by 
34-year-old Jerry Gene Kessler, a ser- 
geant who supervised prisoners in the 
kitchen. 

Kessler was charged June 5, 1998, 
with six counts of first-degree felony forc- 
ible sodomy and one count of 
second-degree felony forcible sexual 
abuse. He faces up to life in prison, if 
convicted. 

Kessler began abusing the 
21 -year-old prisoner in January, 1998, 
according to charging documents. The 
guard took the prisoner to a locked area 
in the basement of the prison and said 


if he refused to cooperate, Kessler 
would have the victim sent to the hole 
or have other prisoners beat him, say 
the charging papers. The sexual attacks 
occurred four to five times a month, 
and allegedly included oral and anal 
penetration. 

The other victim, a 3 1 -year-old male 
prisoner, told police that he was forced 
into the basement on one occasion in 
March, where Kessler allegedly said: 
“You are going to do what I ask and in 
return I’ll not make your life hell.” 

Source: Salt Lake Tribune ^ 


Updated AIDS Bibliography Published 


T he ACLU National Prison 
Project has announced the 
publication of its 1998 AIDS in Prison 
Bibliography. According to the Bu- 
reau of Justice Statistics report HIV 
in Prisons and Jails, 1995 , the over- 
all rate of AIDS cases among 
prisoners was more than six times the 
rate in the general population. From 
1991 to 1995 the number of male state 
prisoners infected with HIV increased 
28 percent, while the number of fe- 
male prisoners infected increased 88 
percent. 

The 1998 AIDS in Prison Bibli- 
ography provides a variety of 
information on this expanded popu- 
lation of prisoners. The Bibliography 
includes: 

* an extensive list of corrections 
policies on HIV/ AIDS, including those 


of the Federal system and 43 state sys- 
tems; 

* a section on HIV/ AIDS education 
materials for prisoners and correctional 
staff; 

* citations to more than 200 articles 
in criminal justice, medical and legal 
journals: 

* a directory of community-based 
organizations that provide services and 
advocacy for prisoners living with AIDS/ 
HIV. 

The 68-page Bibliography is avail- 
able for $ 10 prepaid. Please direct orders 
to: Jackie Walker: AIDS Information 
Coordinator; ACLU National Prison 
Project; 1875 Connecticut Avenue NW, 
Suite 410; Washington, DC 20009. ■ 




Corrupt Cleveland Cops/Guards Sentenced 


I n the July 1998 issue of PLN , we 
eported the arrest of 5 1 Cleveland 
area police and jail guards who were lured 
into an FBI sting with promises of 
high-paying “moonlighting” jobs as se- 
curity guards for illegal drug shipments. 
On August 19, 1998, 49 of the defendants, 
all of whom had pleaded guilty, were pa- 
raded one-by-one before U.S. District 
Judge Donald C. Nugent for sentencing. 


Some sobbed. Some brought weep- 
ing mothers and fathers. Some were 
angiy, and most were contrite. Judge 
Nugent asked each one to explain why 
they had been willing to throw away their 
law enforcement careers. Then he sen- 
tenced them. 

Twenty-five former Cuyahoga 
County Jail guards were sentenced to a 
total of 81 years and 7 months, or an 


Qualified Immunity No Protection 
for ADA Injunctive Claims 


I n the October, 1998, issue of PLN 
we reported Rouse v. Plantier , 987 
F. Supp. 302 (D NJ 1997) which in- 
volves a class action lawsuit 
challenging the adequacy of treat- 
ment that diabetic prisoners receive 
in New Jersey state prisons. In that 
case the court denied the defendants’ 
motion for summary judgment on the 
prisoners’ Eighth Amendment claims 
and set the case for trial. The court 
had dismissed the plaintiffs’ claims 
under the American with Disabilities 
Act (ADA), 42 U.S.C. § 1201, be- 
cause the defendants were entitled to 
qualified immunity. The court held 
it was not clear when the case arose 
that the ADA applied to state pris- 
oners. 

After the court issued its ruling 
the defendants and the plaintiffs filed 
motions for reconsideration which the 
court granted to the plaintiffs and de- 
nied to the defendants. The court 
treated the cross motions for recon- 
siderations as motions for reargument 
under local rule 7.1(g). The court held 
the defendants’ motion for reargument 
was not in compliance with the Rule 
which provides that a party may, 
within ten days of the entry of an or- 
der adverse to that party, move for 
reargument upon a showing that dis- 
positive factual matters or controlling 
decisions of law were overlooked by 
the court in reaching its prior deci- 
sion. The court emphasized that the 
key word is “overlooked.” In denying 
the defendants’ motion for reconsid- 
eration the court held: “Defendants 


have failed to present any dispositive 
facts or law which the court over- 
looked ana, notwithstanding their 
string citation of numerous cases in 
which diabetic prisoners failed to pre- 
vail on Eighth Amendment claims... 
defendants offer little more than a 
lengthy exergesis of their disagree- 
ment with the court’s original 
holding.” 

The court found the plaintiffs had 
met their burden in their motion for 
reconsideration by showing that quali- 
fied immunity protects government 
officials from money damages but not 
from injunctive relief. See: Behrens v. 
Pelletier , 516 U.S. 299 (1996). The 
court admitted that it had overlooked 
the law that the plaintiffs’ claim un- 
der the Americans with Disabilities 
Act (ADA), 42 U.S.C. § 1201, would 
survive the court’s decision granting 
summary judgment to the defendants 
on the issue of qualified immunity. 
The court granted the plaintiffs’ mo- 
tion because in addition to money 
damages the prisoners had sought in- 
junctive relief on their ADA claims, 
which should not have been dis- 
missed. 

The court also rejected the defen- 
dants’ argument that the ADA did not 
apply to state prisoners. Since then the 
U.S. supreme court has held the ADA 
applies to state prisoners. See: Yeskey 
v. Pennsylvania DOC, 118 S.Ct. 1952 
(1998) [PL A, Sep. 1998]. The case re- 
mains set for trial. See: Rouse v. 
Plantier , 997 F. Supp. 575 (D NJ 
1998). ■ 


average sentence of 3 years and three 
months. Most were given 2 1/2 years. 
The longest sentence was 9 years, 4 
months. 

Five former East Cleveland police 
officers were sentenced to an average of 
4 years each. Seven Cleveland cops were 
sentenced to an average of 3 years, 5 
months. Three Cleveland Heights cops 
were sentenced to an average of 4 years, 
2 months. Two Brooklyn (Ohio) cops 
were each given 3 years, 5 months, as 
was one Cuyahoga County Sheriff’s 
deputy. 

Six others who had posed as law 
enforcement types in order to “qualify” 
for the bogus security jobs and who were 
thus also netted in the FBI sting opera- 
tion, were sentenced to an average of 2 
years, 8 months. 

■ 

Source: Cleveland Plain Dealer 
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Legal Services Corporation Restrictions Affirmed 


I n the October, 1997, issue of PLN 
we reported Legal Aid Society of 
Hawaii v. Legal Sendees Corporation, 
981 F. Supp. 1288 (D HI 1997), which 
held that some congressional restrictions 
on groups that accept Legal Services 
Corporation (LSC) funding were uncon- 
stitutional. The court of appeals for the 
Ninth circuit affirmed in part, reversed 
in part and remanded the case to the 
lower court with instructions to dismiss 
the case. 

The LSC was created in 1974 as a 
private non profit corporation to distrib- 
ute government funds to independent 
legal programs that provide legal ser- 
vices to the poor. In 1996 congress 
imposed severe budget cuts on the LSC 
and enacted extensive limitations on 
what groups could do if they accepted 
LSC money. [PLN, July, 1996] See: 1996 
Budget Act, § 504(a). Among the limi- 
tations imposed are those which forbid 

No Right For Media 

I n the November, 1997, issue of 
PLN we reported California First 
Amendment Coalition v. Calderon , 956 F. 
Supp. 883 (N D CA 1997), where a district 
court in California issued an injunction re- 
quiring that California execution witnesses 
be given an opportunity to witness the ex- 
ecution procedure from the time the victim 
is placed in the gurney until after pro- 
nouncement of death. The court of appeals 
for the ninth circuit reversed and remanded. 

California prison officials adopted an 
execution procedure that allows media wit- 
nesses to view the procedure only after the 
victim has been strapped to a gurney and 
IV lines inserted. Prison officials claimed 
this was necessary to prevent the identifi- 
cation of the staff members carrying out the 
execution. The district court held this pro- 
cedure violated the First Amendment rights 
of media witnesses. 

The court of appeals, as an initial mat- 
ter, held that a district court’s ruling on the 
constitutionality of a state statute is reviewed 
de novo on appeal. The court also held that 
the plaintiff, an association of 250 print and 
broadcast journalists, had standing to sue. 

The court noted that the supreme court 
has repeatedly held that the press has “no 
constitutional right of access to prisons or 
their inmates beyond that afforded the gen- 
eral public. ” See: Pell v. Procunier , 4 17 U. S. 
817, 94 S.Ct. 2800 (1974). The court held 


By Paul Wright 

any legal group receiving LSC funds 
from representing state, federal or county 
and city prisoners; participating in any 
class action suits; representing immi- 
grant aliens; challenging abortion laws 
or anything else on the wish list of items 
dear to the hearts of reactionary legisla- 
tors. The district court had enjoined the 
restrictions on prisoner litigation by hold- 
ing that while groups receiving LSC 
funds could not use those funds for pris- 
oner litigation, they could use non LSC 
funds for that purpose without risking the 
loss of all LSC funds. 

In response to the district court rul- 
ing the LSC amended its rules, 45 C.F.R. 

§ 1610.8, to mandate that groups receiv- 
ing LSC funding maintain physical and 
financial separation from unrestricted 
groups. The district court then granted 
the LSC’s motion for summary judge- 
ment and dissolved its earlier 
injunction. 

to Witness Execution 

it was immaterial that the case irrv olves the 
application of the death penalty rather than 
prison conditions in general. In Holden v. 
Minnesota , 137 U S. 483, 11 S.Ct. 143 
(1890), the supreme court upheld a total ban 
on media access to, and coverage of, execu- 
tions. 

“Reading Holden and Pell in combi- 
nation, whatever First Amendment right 
might exist to view executions, the ‘right’ 
is severely limited. Accordingly, we hold that 
procedure 770 does not violate the First 
Amendment rights of either the press or the 
public.” 

“We stress that we are not holding that 
the public and the press do not have First 
Amendment rights to view executions ” The 
court’s holding was limited to the facts of 
the case. The court held it would defer to 
prison officials’ judgment and uphold the 
execution procedure for media witnesses^ 
The case was remanded with instructions 
for the district court to determine whether 
the plaintiffs had presented “substantial evi- 
dence” that procedure 770, regarding media 
viewing of the execution process, was an 
exaggerated response to prison security con- 
cerns. See: California First Amendment 
Coalition v. Calderon , 150 F.3d 976 (9th 
Cir. 1998). Readers should note this super- 
sedes an earlier ruling at 138 F.3d 1298 (9th 
Cir. 1998). ■ 


The court of appeals held that the 
LSC restrictions were constitutional and 
congress could condition the receipt of 
funds by refusing to fond legal groups 
engaged in activities it finds abhorrent. 
The court held that indigent clients were 
not properly part of the suit because they 
could not point to any injury arising from 
the LSC restrictions. See: Legal Aid So- 
ciety of Hawaii v. Legal Services Corp . , 
145 F.3d 1017 (9th Cir. 1998). 

Someone once said that the only 
thing less popular than a poor person is 
a poor person with a lawyer. The LSC 
funding restrictions are part of the multi 
pronged attacked being leveled on pris- 
oners’ ability to gain meaningful access 
to the courts. The LSC restrictions for- 
bid legal aid groups who get even a 
penny of funding from representing pris- 
oners. The Prison Litigation Reform Act 
capped attorney fees so that counsel who 
represent prisoners cannot receive mar- 
ket rates for their sendees. Since prisoner 
plaintiffs are usually considered “high 
risk” because our unpopularity with ju- 
ries and Judges alike, little incentive 
exists for the private bar to represent pris- 
oners. Independent legal groups not 
affected by the LSC fond restrictions, 
which can and do represent prisoners, are 
usually funded from the Interest on Law- 
yer Trust Accounts (IOLTA). The right 
wing Washington Legal Foundation has 
mounted numerous attacks on IOLTA 
funding, claiming the use of interest to 
fund legal services for the poor violates 
the constitutional rights of lawyers. The 
supreme court recently ruled that they may 
be correct. See: Phillips v. Washington 
Legal Foundation, 118 S.Ct. 1925(1998). 
This may eliminate foe last source of un- 
restricted funding for legal groups. 

At the state level, groups such as 
Prison Legal Services in New York have 
seen Jfoeir budgets eliminated and the 
groups going out of existence. Unable to 
directly bar the door to the courthouse, 
Congress and various reactionary groups 
are intent on accomplishing that goal 
indirectly. Coupled with the supreme 
court’s ruling in Lewis v. Casey , 116 
S.Ct. 2174 (1996), which allows prisons 
to eliminate law libraries, prisoners seek- 
ing meaningful access to the courts face 
a multitude of problems. If anything, the 
situation is getting worse. ■ 
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Pro Se Tips And Tactics 

by John Midgley 


1. Rule 12(b)(6) Motions To Dis- 
miss For Failure To State A Claim 

In some prison cases filed pro se by 
prisoners, the defendants will file a “mo- 
tion to dismiss for failure to state a 
claim.” In cases filed in federal court 
under 42 U.S.C. §1983, a motion to dis- 
miss for failure to state a claim is filed 
under Federal Rule of Civil Procedure 
12(b)(6), which I will call by the short- 
hand “Rule 12(b)(6).” This column 
provides a brief overview of Rule 
12(b)(6) motions to dismiss and some 
ideas on how to defend against them. 

Rule 12(b)(6) is a sub-part of part 
of Rule 12(b). Rule 12(b) states in gen- 
eral that all defenses should be put in 
the defendants’ answer, but it also gives 
the defendants the option to raise some 
defenses by motion before an answer is 
filed. Thus defendants can, instead of 
answering right away, raise one or more 
Rule 12(b) defenses by motion, and only 
if the defendants lose that motion will 
they be required to file an answer to the 
complaint. 

One of the defenses Rule 12(b) al- 
lows to be raised by motion is the defense 
set out in Rule 12(b)(6): “...failure to state 
a claim upon which relief can be granted.” 
If the defendants win a motion claiming 
that your entire complaint fails to state a 
claim upon which relief can be granted, 
the case will be dismissed. This means 
that the case will be over in the district 
(trial) court and you will have to appeal 
to get your case reinstated. 

Defending against a motion to dis- 
miss for failure to state a claim upon 
which relief can be granted requires you 
to understand what a “claim” is under 
the federal rules; the law 7 governing what 
federal courts do to decide Rule 12(b)(6) 
motions; and when a motion filed under 
Rule 12(b)(6) should be treated as a sum- 
maty judgment motion. I will discuss 
each of these topics in turn, followed by 
a few practical tips. 

2 What A “Claim” Is 

Under the Federal Rules of Civil 
Procedure, a “claim for relief’ is defined 
in Rule 8(a) as containing three ele- 
ments: 

- “a short and plain statement of the 
grounds upon which the court’s jurisdic- 
tion depends...” 


- “a short and plain statement of the 
claim showing that the pleader is entitled 
to relief...” 

- “a demand for judgment for the 
relief the pleader seeks...” 

These phrases mean that a com- 
plaint need not be long and complicated, 
but it must contain statements that sup- 
port the federal court’s jurisdiction (such 
as that the case is brought to enforce con- 
stitutional rights under 42 U.S.C. § 
1983), allegations of fact that support a 
specific claim that is being made, and a 
request for relief The rules make a 
_ “ short and plai n_ statement” enough be- 
cause the policy behind the rules is to 
simplify pleading and not to put up tech- 
nical barriers to relief that a plaintiff 
needs and can get from the court. 

The most important part of Rule 8(a) 
for purposes of a Rule 12(b)(6) motion 
is the middle one - “a short and plain 
statement of the claim. . .” This means a 
short and plain statement of facts that 
make up the claim. For example, in a 
case in w 7 hich you allege unconstitutional 
medical care, you must put in statements 
that cover what happened to you, how 7 
you were injured, and the important 
mental state element — that the defen- 
dant or defendants acted w ith “deliberate 
indifference to serious medical needs.” 
The facts of w hat happened to you, as 
we will see, are the most important for 
Rule 12(b)(6) motions, and so you must 
make sure to make allegations of fact. 
who did what, w 7 here, and when. You 
should avoid conclusions that are not 
allegations of fact, for example saying 
things such as “the doctor violated my 
rights” or “the doctor gave bad medical 
care” without stating what the doctor did 
or did not do. You can, after putting in 
the factual allegations, say something 
like, “these facts show unconstitutional 
medical care,” but do not put a 
conclusory statement like this in instead 
of the factual allegations. 

If you put in your complaint juris- 
dictional allegations, the facts of what 
the defendant did (including how you are 
injured by what the defendant did), alle- 
gations of deliberate indifference or other 
necessary mental state, and a request for 
relief, you have a claim. (As always, I 
assume that you will only put in a com- 


plaint factual allegations that are true to 
the best of your knowledge.) A Rule 
12(b)(6) motion tests whether such a 
claim is one “upon which relief can be 
granted.” 

3. Standards For Decision Of 
Rule 12(b)(6) Motions 

Courts do not in general favor Rule 
12(b)(6) motions to dismiss, because the 
policy of the federal rules is to allow 7 cases 
to proceed if there is any reasonable 
chance that the plaintiff is entitled to 
relief Thus the federal courts require 
the defendants to make a very 7 strong 
showing before a complaint may be dis- 
missed for failure to state a claim. 

A Rule 12(b)(6) motion tests 
whether, based only on what is said in 
the complaint, the plaintiff possibly could 
be entitled to relief. Courts do not de- 
termine whether the facts you state are 
true, but instead assume the truth of your 
factual statements and decide whether 
you may have a claim that could lead to 
relief. As the Ninth Circuit recently 
stated, when reviewing a Rule 12(b)(6) 
motion, a federal court 

must “take as true all allega- 
tions of material fact stated in the 
complaint and construe them in the 
light most favorable to the 
nonmoving party.” Warshaw v. 
Xoma Corp ., 74 F.3d 955, 957 (9th 
Cir. 1996). As the Supreme Court 
has stated, “[t]he issue is not 
w hether a plaintiff will ultimately 
prevail but whether the claimant is 
entitled to offer evidence in support 
of the claims. Indeed it may ap- 
pear on the face of the pleadings 
that a recovery is very remote and 
unlikely but that is not the test.” 
Scheuer v. Rhodes , 416 U.S. 232, 
236 (1974). Rather, “a complaint 
should not be dismissed for failure 
to state a claim unless it appears 
beyond doubt that the plaintiff can 
prove no set of facts in support of 
his claim which would entitle him 
to relief.” Conley v. Gibson , 355 
U.S. 41,45-46 (1957). 

Our review in this case is even 
more searching than usual because 
the district court dismissed the pris- 
oners’ complaint without leave to 
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amend. “[Dismissal without leave 
to amend is improper unless it is 
clear, upon de novo review, that the 
complaint could not be saved by any 
amendment.” Chang v. Chen , 80 
F.3d 1293, 1296 (9th Cir. 1996). 

Schneider v. California Department 
of Corrections, 151 F.3d 1194, 1196 (9th 
Cir. 1998). 

This quotation contains several im- 
portant points you should use in defending 
against a Rule 12(b)(6) motion. First, a 
true Rule 12(b)(6) motion does not include 
the addition by the defendants of any fac- 
tual material; instead, the allegations of 
the complaint are taken as if they are true, 
and the court decides whether, read favor- 
ably to the plaintiff, the complaint could 
support a claim. If die defendants do at- 
tempt to add factual material, it is likely 
the motion will be treated not as a Rule 
12(b)(6) motion, but as a motion for sum- 
mary judgment, as is discussed in the next 
section of this column. 

Second, this standard is very favor- 
able to plaintiffs. Only if the plaintiff 
cannot conceivably make out a claim will 
the complaint be dismissed. For example, 
in a prison medical care case, the com- 
plaint can be dismissed at this stage only 
if the plaintiff fails to claim deliberate 
indifference or fails to set out show that a 
serious medical need was not attended to. 
Note, however, that if you try to raise a 
constitutional claim of inadequate medi- 
cal care but say only that the defendant 
doctor was “negligent,” your complaint 
will be dismissed because negligence is 
not enough to state a constitutional claim; 
you must in good faith allege “deliberate 
indifference” to state this claim. See , for 
example, Davis v. Hall , 992 F.2d 15 1 (8th 
Cir. 1993). 

Third, the Ninth Circuit in Schneider 
talks about dismissal “without leave to 
amend,” and how courts look with disfa- 
vor on dismissals without leave to amend. 
This is a reference to the usual practice 
of courts to allow plaintiffs whose com- 
plaints appear possibly defective a chance 
to amend the complaint at least once: 

The federal rule policy of de- 
ciding cases on the basis of 
substantive rights involved rather 
than on technicalities requires that 
plaintiff be given every opportunity 
to cure a formal defect in his plead- 


ing. This is true even though the 
court doubts that plaintiff will be 
able to overcome the defects in his 
initial pleading. Amendment 
should be refused only if it appears 
to a certainty that plaintiff cannot 
state a claim. 

Wright and Miller, Federal Practice 
and Procedure, Vol 5 A, § 1357. 

One final helpful legal point is that 
pleadings filed by pro se prisoners are “held 
to less stringent standards than formal 
pleadings drafted by lawyers...” Haines v. 
Kerner , 404 U.S. 519 (1972). This means 
that, in judging a Rule 12(b)(6) motion 
against a pro se complaint, the court is sup- 
posed to look even more carefully to see 
whether any set of facts consistent with the 
complaint could be proven, and if so to deny 
the Rule 12(b)(6) motion. 

4. When A Rule 12(b)(6) Motion 
Becomes A Summary Judgment Motion 

Rule 12(b)(6) ends with a statement 
that if, as part of the proceedings on a Rule 
12(b)(6) motion, “matters outside the 
pleading are presented to and not excluded 
by the court, the motion shall be treated as 
one for summary judgment” governed by 
the standards and procedures of Rule 56, 
although all parties will be given a chance 
to comply with Rule 56. Read this section 
carefully and be wary: If the defendant 
includes factual material along with a Rule 
12(b)(6) motion, you should think about 
asking the court not consider the new ma- 
terial. If you don’t, or the court decides 
over your objection to consider the mate- 
rial, then you have a summary judgment 
motion, not a Rule 12(b)(6) motion, to deal 
with. 

In addition, you should be careful not 
to turn a Rule 12(b)(6) motion into a sum- 
mary judgment motion by adding factual 
material yourself If you are not ready to 
present facts, do not add factual material 
when responding to a Rule 12(b)(6) mo- 
tion, as you may inadvertently push the case 
to a summary judgment stage, where fac- 
tual material must be presented. 

5. Special Rules For Prison Cases, 
and Practice Tips 

In addition to the possibility that de- 
fendants will file a Rule 12(b)(6) motion, 
you need to be aware of 28 U.S. C. § 
19 15 A(a), which is part of the Prison Liti- 
gation Reform Act (PLRA). Under this 
section, federal district courts must review 
“as soon as practicable” a complaint filed 
by a prisoner seeking relief from actions 
of government agencies or employees, 


identify “cognizable claims,” and dismiss 
any claim that is “frivolous, malicious, 
or fails to state a claim upon which relief 
can be granted...” This means that the 
judge can dismiss your case for failure to 
state a claim before the defendant files a 
motion. In many cases, before finally de- 
ciding to dismiss under this statute, a court 
will identify deficiencies in the complaint 
and provide an opportunity to amend. If 
the court suggests you amend \ take this 
suggestion very seriously. If you don’t 
amend, the court will probably dismiss 
the claim and you may not be able to com- 
plain about this on appeal because you 
did not take advantage of the opportunity. 
Moreover, be very aware of this statute 
because a dismissal under it is likely to 
count against you as a “strike” under the 
PLRA that will prevent you from filing 
lawsuits with in forma pauperis status 
after “three strikes.” 

The best way to avoid dismissal un- 
der § 1915A(a) or to deal with a Rule 
12(b)(6) motion filed by defendants is 
through prevention: Plead your claim well 
at the outset. Follow Rule 8(a), which 
tells you what a claim is. Learn the ele- 
ments of the claim or claims you are trying 
to make in your complaint, that is the 
basic things you have to show if you are 
to get relief. If you cannot meet those 
elements, you cannot in good faith make 
that claim, so don’t bother. But if you 
can put in your complaint clear factual 
allegations about what happened to you 
and these facts track the elements of a 
claim on which a federal court can grant 
relief, a Rule 12(b)(6) motion is much less 
likely to be granted. 

If the defendants file a Rule 12(b)(6) 
motion, cite the law 7 set out in section 3 
above about how the court has to give you 
every reasonable chance to state a valid 
claim. Explain how your complaint cov- 
ers the elements of the claim you are 
trying to make. Ask for permission to 
amend if the court thinks you haven’t yet 
stated a claim. If you are given the op- 
portunity to amend, go back and make 
sure of the elements and re-think your 
claim; you may well be able in good faith 
to state a stronger case in the amended 
complaint. 

In this brief column, I have been able 
to discuss these issues only in general 
terms. Each case is different, and you 
should do independent research when de- 
ciding what to do with your case. 

[John Midgley is a staff attorney at 
Columbia Legal Services in Tacoma, 
WA ] ■ 
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Book Review 

by Daniel Burton-Rose 


Prison Writing in 
20th-Century America 

H. Bruce Franklin, 

Editor, Penguin, 1998 

C losing a conversation about how 
hideous and abysmal prisons 
are these days, the great ex-con sociolo- 
gist John Irwin remarked to me with a 
muted note of pleasure which I found some- 
what unethical at the time: “Yeah, but one 
thing, there’s going to be some amazing 
writing coming out of there soon.” 

Reading Prison Writing in 20-Century > 
America , edited by long-time radical H. 
Bruce Franklin, I understood Irwin’s state- 
ment better Not only can prison writing 
be amazingly good stuff — with all life’s 
essentials stripped down and bare — but 
at its best the writing conveys the funda- 
mental inhumanities of the institution like 
nothing else can. These intimate records 
— often portraits of the myriad creatures 


Prison Writing is an oral histoiy of 
the entire century the anthology spans. It’s 
like listening to the plodding worksongs 
on prison plantations in the early part of 
the century, echoing all too directly still, 
or Iceberg Slim rapping his tales of ’50s 
black ghetto life. Some poems capture brief 
moments of victory — Norma Stafford 
writes to a fellow woman prisoner who has 
escaped: “Gritty bitch, traitor to us cow- 
aids/Run gone one, run, while I sleep/while 
a smile just for you”. Others reveal the daily 
heartwrenching grind, such as “The Call”, 
former Weatherperson Kathy Boudin’s 
goodnight to her son via telephone. 

Certainly die most striking diing about 
the contributors is the intensity of their own 
lives — be it the wanderlust of Jack Lon- 
don, the largely prison-induced character 
flaws of notorious snitch Jack Henry Ab- 
bot, or the revolutionary 7 brilliance of 
Malcolm X and Assata Shakur. The words 
by these authors that can be caught on pa- 
per are the definite products of bitter years 


1970 bestseller Soledad Brother about “our 
pigs our beautiful’ Governor Reagan” it 
doesn’t take long to understand why Cali- 
fornia _is the slate. That pioneered the 
individual prisoner media ban. And read- 
ing the book — which includes other 
highly censored writers like Mumia 
Abu- Jamal — it doesn’t take long to see 
why prison officials have always been so 
intent on keep prisoners mute. 

Given today’s wide-ranging crack- 
downs — both in access to prisoners and 
their right to be free of censorship, but more 
importantly by taking away the initial edu- 
cational opportunities for learning the 
writing craft in the first place — one won- 
ders if the writers Irwin aw aits will be able 
to grow 7 at all. At least one encouraging thing 
about Prison Writing is that this many voices 
have been able to communicate at all. 

Prison Writing in 20th-Century 
America is available for $ 13.95 plus $3 pri- 
ority shipping from Prison Legal News. | 


the prison damages set on paper by those lived. 

it refined — are definitely prison writing The book is revealing in another way: 
at its best. reading an excerpt from George Jackson’s 

No Liberty Interest in Ohio Visiting Rules 


A federal district court in Ohio 

X“\held that Ohio state visiting 
rules do not create a liberty interest in visi- 
tation. Melissa Blair is a former Ohio 
prison guard married to Ohio prisoner 
Lemont Blair. The Blairs’ visiting privi- 
leges were suspended after prison officials 
discovered that Melissa had lied about her 
prison employment when she submitted 
her application to visit Lemont. Ohio De- 
partment of Rehabilitation and Correction 
(DORC) rules state that a person’s cur- 
rent or former status as a DORC 
employee, vendor or volunteer or contract 
employee can be considered in denying 
visitation privileges. Melissa was told she 
could not visit Lemont. 

The Blairs filed suit and sought a 
Preliminary 7 Injunction (PI) allowing 
them to visit pending the outcome of the 
suit. The court denied the motion. The 
court held that Ohio Administrative 
Code (OAC) § 5120-9-15 does not cre- 
ate a liberty interest in visitation. In 
relevant part, the OAC states: “(B) In 
general, visits by the inmate’s spouse... 
shall be permitted.” 


In Kentucky Department of Correc- 
tions v. Thompson , 490 U.S. 454, 109 
S.Ct. 1904 (1989) the United States su- 
preme court held that prisoners have no 
constitutional right to visitation. How- 
ever, such a right can be created by state 
statutes. 

Relying on several unpublished 
cases, the court in this case concluded 
that Ohio prisoners do not have a state 
created liberty interest in their visiting 
privileges. The court noted that in State 
ex re l Manson v. Morris , 613 N.E.2d 
232 (1993) the Ohio supreme court had 
held that when a potential prison visi- 
tor is a former prison employee they can 
reasonably be considered a security risk 
due to their training in security proce- 
dures and prison operations. 

The court held the Blairs had not 
met the requirements for issuance of a 
PI and denied their motion. While not 
a ruling on the merits it does not ap- 
pear likely the plaintiffs will prevail 
in the district court. See: Blair v. 
Loomis , 1 F. Supp.2d 769 (ND OH 
1998). ■ 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 

Bounds. 1998 Edition, 314 
pages, 13 page Table of Content with 
over 440 quick reference topics with 
favorable supporting federal case law 7 . 
“The Manual for Lawyers and Post- 
Conviction Litigants for Prevailing 
on Ineffective Assistance of Counsel 
Claims, and Methods of Establishing 
‘Cause’ for Procedural Default.” Top- 
ics: Preparing for Post-Conviction 
Relief; Ineffective Assistance of 
Counsel; Conflict of Interest; The 
Right to Counsel Procedural Default; 
Cause and Prejudice; Actual Inno- 
cence: Fundamental Miscarriage of 
Justice; Factual Innocence; Legal In- 
nocence; The “Ends of Justice”; Nov- 
elty Issues of Law; Intervening 
Change in Law; Retroactive Appli- 
cation of the Law; and much more! 

Regular price $69.95 plus $5.00 ship- 
ping and handling (inmate dis- 
counted price $49.95 plus $5.00 ship- 
ping and handling). Send check or 
money order to: Zone DT Publish- 
ing, P.O. Box 1462, Dept. PLN, 
Allen, Texas 75013-0024. 

TX residents please add 8.25% sales tax. 
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Guard Awarded $300,000 for ETS Exposure in ADA Suit 


A federal district court in New 
York held that an asthmatic 
prison guard was “disabled” underthe Ameri- 
cans with Disabilities Act (ADA), 42 U.S.C. 
§ 12101 et seq., but compensation under 42 
U.S.C. § 1981a(b)(3) could not exceed 
$300,000. Die court further held that the guard 
was entitled to reinstatement to his former po- 
sition and assignment to duties free of 
environmental tobacco smoke (ETS). 

The factual circumstances of this case 
are not clear from the opinion, which con- 
cerns the court’s decision on the parties’ 
post-trial motions. The case apparently be- 
gan in 1994 when a former guard at New 
York’s Midstate Correctional Facility at 
Marcv sued several prison officials and the 
state of New York for intentional discrimi- 
nation in violation of the ADA, and for 
retaliation. 

It appears that, while working at the 
prison, the guard suffered from asthma that 
was aggravated by ETS, and that this con- 
dition led to termination of his employment. 
At the time of the trial, only the state re- 
mained as a defendant, and on October 14, 
1997, an eight person jury found in the 
guard’s favor on both counts. A total of 
$420,300 in damages was awarded in 
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compensation on the claims. [PLN, Feb. 
1 998 “Where to Now for Prison Smoking.”] 

In a Rule 50 motion the state argued 
that the ADA does not apply to state pris- 
ons, but the court recognized the case law 
cited by the defense involved a question of 
whether prisoners are covered by the ADA, 
not prisons . The court found prison guards 
are protected under the ADA. 

The state further argued that the guard 
failed to prove that he was “disabled” under 
the ADA and/or that his impairment sub- 
stantially limited one or more of his “major 
life fimctions,” e.g. , breathing and working. 
The court found “ample evidence” to sup- 
port the evidence that the guard’s disability 
affected his performance in any job that 
might bring him in contact with ETS or 
other asthma inducing chemicals. 

The remedy in this case, for victims of 
intentional discrimination in employment, 
is 42 U. S.C. section 1981a. Pursuant to sub- 
section (b)(3), the maximum combined 
damage award could not exceed $300,000. 
As a result, the court capped the ADA award 
at that amount. 


A Texas appellate court held that 
he prison system and its em- 
ployees are not entitled to common-law 
immunity, official immunity, or sovereign 
immunity for a claim under under the 
Texas Tort Claims Act (TTCA), Texas 
Civil Practice & Remedies Code 
§10 1.02 1(a), when a prisoner fell down a 
staircase after being ordered to carry a 
handleless 50-gallon trash barrel up a flight 
of stairs. 

Kirk Wayne McBride, a Texas state 
prisoner, fried a state lawsuit under the 
TTCA, after he was injured by a fall down 
a flight of stairs. McBride had been or- 
dered by a guard to carry a 50-gallon 
handleless trash barrel up the stairs. 
McBride complained that the unsafe con- 
dition of the barrel, caused him to fall 
backward and injure his back and testicles. 
He also claimed that guards were negli- 
gent in implementing the prison’s policy 
of maintaining a safe workplace. 

The defendants filed a motion for 
summary judgment which w as granted by 
the trial court. Because the trial court did 
not state its reasons for granting the sum- 
mary judgment, the court of appeals 
addressed each possible reason. 

The court of appeals held that the de- 
fendants were not entitled to summary 
judgment based on inapplicability of the 


The court ordered the guard reinstated 
to his former rank at the prison, and further 
required that he be assigned only to duties 
that are consistent and in compliance w ith 
the New York Indoor Clean Air Act. The 
court also awarded the guard $42,762.50 
in back pay and lost benefits. See: Muller v. 
Costello , 997 F.Supp. 299 (NDNY 1998). 

Three months after this decision was 
handed down the Supreme Court held that 
the ADA applied to state prisoners. Penn- 
sylvania Dept of Corrections v. Yeskey , 118 
S.Ct. 1952 (1998). Consequently, Muller 
may be helpful to prisoners with respira- 
tory conditions adversely affected by ETS. 
Prisoners should take heed, however, that 
on July 7, 1998, Sen. Strom Thurmond in- 
troduced a bill (S2266) that will undo the 
affects of Yeskey. If enacted, the “State and 
Local Prison Relief Act” would specifically 
exempt state and local prisons from both 
the ADA and the Rehabilitation Act. Pris- 
oners should mobilize opposition to the law 
by urging people to contact their represen- 
tatives and voice their disdain for the 
legislation. ■ 


TTCA because “furnishing inadequate, 
inappropriate, or defective personal tan- 
gible property which causes injury can 
create liability” under the TTCA. The de- 
fendants could not be granted summary 
judgment based upon not having been 
served with timely notice of the claim be- 
cause this material fact issue was disputed. 
The prison was not entitled to immunity 
under the common-law 3 * * * 7 rule that prison 
guards cannot be held liable for damages 
unless their actions were intentionally 7 , 
willfully, or wantonly negligent because the 
rule applies only to constitutional viola- 
tions, not claims under the TTCA. The 
guard was not entitled to official immu- 
nity 7 because the summary 7 judgment proof 
failed to show 7 that there was no material 
fact issue of whether the guard’s duty 7 w as 
discretionary 7 or whether he discharged his 
duty in good faith. The court of appeals 
applied the policv/implementation test of 
State v. Terrell, *588 S.W.2d 784 (Tex. 
1979) to determine that this incident was 
one of implementation of policy, not policy 
making and therefore not exempt from the 
TTCA’s waiver of sovereign immunity. 

The granting of summary judgment 
in favor of the prison defendants was re- 
versed. See: McBride v. Texas Dept, of 
Criminal Justice , 964 S.W.2d 18 
(Tex. App. -Tyler 1997). ■ 
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Prisoners’ Legal Services of NY Victim of Budget Ax 

by Dan Pens 


S eptember 13, 1971 — Bloody 
Monday. New York Governor 
Nelson Rockefeller unleashes a 
firestorm of bullets and shotgun blasts 
into Attica’s D-Yard. Eight minutes and 
3,000 rounds of ammo later, 29 prison- 
ers and 10 hostages lay fatally gunshot 
in spreading pools of blood. Another 89 
are wounded. 

May 18, 1998 — Bloody Monday 
II. Using the veto power of his office, 
New York Governor George Pataki 
slashes more than $300 million in hu- 
man services and education spending 
from New York’s $71.4 billion budget. 
Among the items hacked by Pataki’s 
budget ax is the entire $4.8 million bud- 
get for Prisoners’ Legal Services. 

PLS was set up by the New York 
State Bar Association in 1976, as a re- 
form mechanism following the Attica 
uprising. For the past 22 years, the state 
has funded PLS to assist prisoners, to act 
as a watchdog and deterrent to official 
misconduct and prisoner abuse, and to 
provide a “safety valve” to help prevent 
explosive and deadly incidents like 
Attica. 

Due to the governor’s veto, PLS 
immediately laid off about two thirds of 
its staff, with the remaining staff work- 
ing part-time. No new cases were 
initiated. PLS scrambled to find substi- 
tute counsel for 150 cases in various 
stages of litigation. By summer’s end, 
the outlook was gloomy. Letters from NY 
prisoners seeking legal assistance were 
marked “Return to Sender” and mailed 
back unopened. 

“The hope had been to raise some 
money from private sources to keep the 
program intact and limping along,” said 
PLS Managing Attorney Michael 
Cassidy. “Our fundraising efforts have 
not been as successful as hoped, and as 
of September 11, 1998, Prisoners’ Le- 
gal Services will effectively close 
down.” 

September 11, 1971 — Governor 
Rockefeller refuses to negotiate with the 
Attica Brothers. Attica prisoner Flip 
Crowley makes his famous proclama- 
tion: “If we cannot live as people, then 
we will at least try to die like men.” 


Among the most vocal critics of PLS 
have been NY prison guards and their 
union. “We don’t like them too well,” 
said Andrew Guynup, a guard at Clinton 
Correctional Facility (CCF). “They try 
to make cases for themselves by solicit- 
ing inmates on frivolous issues.” 

But far from increasing the number 
of frivolous lawsuits, PLS actively dis- 
couraged such claims. “During our 
22-year history,” said PLS Executive 
Director David Leven, “not one of our 
litigation cases has ever been dismissed 
as frivolous by a court.” 

Furthermore, PLS often worked to 
settle countless grievances outside of 
court, sometimes with a simple phone 
call, other times through formal media- 
tion or negotiation. 

But it’s not hard to understand why 
CCF guards, in particular, hold PLS in 
contempt. The upstate prison holds 
fewer than 5 percent of NY state pris- 
oners, but in recent years approximately 
50 percent of guard brutality cases filed 
statewide by PLS stemmed from inci- 
dents at CCF. 

Bob Lawson, a spokesman for Coun- 
cil 82, the union that represents 26,000 
NY prison guards was asked what his 
members thought about the impending 
demise of PLS. “I doubt if a tear would 
be shed,” said Lawson. 

The State Bar Association, in an 
April 29, 1998, letter to Pataki, argued 
that eliminating funding for the program 
would be “clearly dangerous.” 

That warning didn’t stop Pataki 
from killing PLS on Bloody Monday II. 
And along with the PLS budget, Pataki 
cut $6.8 million from dozens of civil le- 
gal aid clinics that provided services for 
the poor, $5.8 million for AIDS and HIV 
prevention; $18.4 million for alcohol and 
substance abuse prevention and treat- 
ment; and $17.2 million in modest pay 
increases for those who care for mentally 
disabled and developmental disabled 
New Yorkers. 

These cuts hurt mostly the poor. Left 
untouched by Pataki’s veto ax was $700 
million in tax cuts, the main beneficia- 
ries of which are the wealthy, and 
business interests. 


But this is an election year. And 
prisoners don’t vote; poor people and the 
disabled don’t bankroll political cam- 
paigns. 

“Taking out Prisoners’ Legal Ser- 
vices is really short-sighted,” laments 
Daniel Meyers, a Manhattan attorney, 
one of five lawyers representing 1,289 
Attica prisoner plaintiffs in a federal civil 
rights lawsuit. “It’s a political issue that 
will boomerang.” 

One prisoner who was involved in 
the 1971 Attica rebellion, Frank “Big 
Black” Smith, 65, has worked as a para- 
legal investigator, occasionally for PLS 
lawyers, since his release in 1973. Smith 
says that PLS is essential. 

“I think it’s a sin,” he said of Pataki ’s 
veto. “It’s wrong. Without PLS, it means 
another Attica. For sure.” 

Sources: Newsday, Albany Times-Union , 
Prisoners Legal Services | 
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Discipline for Possessing Legal Papers Vacated 


Colorado state appeals court 
eld that no evidence supported 
an infraction against a prisoner found guilty 
of bartering and possessing another 
prisoner's legal papers. John Tebbetts. a 
Colorado state prisoner, was infracted and 
found guilty of “bartering” after prison of- 
ficials found letters from four prisoners 
seeking legal assistance from Tebbetts and 
offering to pay him for the services. 

At the disciplinary hearing Tebbetts 
presented evidence that he did not request 
or accept any payment for his legal ser- 
vices. Tebbetts was also found guilty of the 
unauthorized possession of another 
prisoner’s legal papers. 

Tebbetts sought review of the infraction 
in state district court, which affirmed the DOC 
ruling. The court of appeals, in an unpub- 
lished opinion, vacated and remanded, 
findingthe administrative record had not been 
received by the district court and was there- 
fore insufficient for judicial review. On 


v. Johnson , 786 P.2d 417 (Colo. 1990) 
which stated that Colorado prison disci- 
plinary hearings can be reviewed in state 
courts under C.R.C.P. 106(a)(4). 

The court agreed that no competent 
evidence supported the infraction of bar- 
tering. “Neither the evidence presented at 
the hearing nor the hearing officer’s dis- 
position of charges indicates that Tebbetts 
in any way either accepted, attempted to 
accept, or actually received compensation 
in return for providing legal work to other 
inmates. The mere fact that other inmates 
offered to pay Tebbetts for his services with- 
out more, does not constitute ‘any 
evidence’ that Tebbetts was engaged in 
bartering in violation of the COPD regu- 
lation. Absent such evidence, the hearing 
officer’s decision cannot stand.” 

The court also struck down the infrac- 
tion for possessing another prisoner ’s legal 
papers. Under Colorado DOC administra- 
tive regulation 203-1 at 1 26(b)(i)( 1 9)(d), 


papers related to judicial and administra- 
tive proceedings could be possessed by 
prisoners and were not limited to materi- 
als owned by that prisoner. The court held 
the infraction for unauthorized possession 
of legal papers “must be set aside ” 

“While there is no question that COPD 
provisions could linn! an inmate to posses- 
sion of only his or her own legal papers, the 
regulation here at issue did not do so. More- 
over, the COPD regulation applicable here 
specified that ‘no conduct shall constitute 
an offense unless provision for it is made in 
this code. ’ DOC Administrative Regulation 
203-1 at 7(h)(3)(e), amended and recodi- 
fied as 150-1 atIV(E)(4)(P)(l). Thus, it was 
error for the DOC to interpret Hie regula- 
tion on unauthorized possession of legal 
papers in conjunction with specific admin- 
istrative provisions applicable only to the 
Delta Correctional Facility.” See: Tebbetts 
v. Whitson, 956 P2d 639 (Colo. CA, Div. I 
1997). ■ 



remand the district court again affirmed the 
DOC finding. The court of appeals again re- 


Texas Prisons Subject to Civil Liability 


versed and remanded this time with 
instructions to vacate the disciplinaiy action. 

The court rejected the state’s argument 
that Sandin v. Connor 515 U.S. 472, 115 
S.Ct. 2293 (1995) had overruled Kodama 


A Texas appellate court has held 
hat the prison system was sub- 
ject to liability when a prisoner slipped and 
fell in a prison butcher shop. 

Doyle Dean Cobb, a Texas prisoner, 
filed a state lawsuit under the Texas Tort 


Although the defendant had proof 
of work orders (to repair the floor), train- 
ing and safety logs, this was not enough 
to disprove gross negligence. The evi- 
dence showed that the defendants knew 
about the dangerous condition and two 


OREGON FARMS AD 


Claims Act, Texas Civil Practice & Rem- 
edies Code §101. 021(a), after he slipped in 
a prison butcher shop, cutting his hand on 
the saw he was using. Cobb alleged that the 
prison and supervising guards acted in a 
grossly negligent manner by allowing the 
dangerous conditions in the prison butcher 
shop to persist after they had knowledge of 
the conditions. The trial court granted de- 
fendants’ motion for summary judgment. 

On appeal, the court ruled that prisons 
could be sued for personal injury caused by 
a condition of red property (premises de- 
fect) if the claim met the requirements of 
the Texas Tort Claims Act. For an ordinary 
defect, the prison owes the prisoner the duty 
not to injure him through willful, wanton, 
or grossly negligent conduct. If the prison 
has knowledge of a dangerous condition and 
the prisoner does not, the prison has the duty 
to warn the prisoner or make the condition 
reasonably safe. 

A premises defect is an imperfection 
or shortcoming in a building or its grounds. 
A slippery, uneven floor is a premises de- 
fect. When a prisoner is aware of the 
dangerous condition, he can only recover if 
he can prove gross negligence or willful, 
wanton conduct. 


other prisoners had been injured due to 
the slippery floor prior to the plaintiff’s 
injury. Thus, there was an issue of mate- 
rial fact in dispute regarding w hether the 
defendants were grossly negligent. 

The defendants w ere not entitled to 
Liability Immunity under Texas Govern- 
ment Code §497.096, because it only 
provided immunity if the actors were not 
grossly negligent and, as noted above, 
this issue was disputed. The defendants 
were also not entitled to official immu- 
nity because the defendants had not 
proven that they acted in good faith w hen 
they failed to repair the floor or put down 
non-slip mats although it was within 
their discretionary authority to do so. 
Because the prison system’s immunity 
from liability under respondeat superior 
is dependent on the immunity of its em- 
ployees, the prison system was not 
entitled to immunity as long as the im- 
munity status of the employees was in 
dispute. Thus, the trial court’s granting 
of summary judgment to the defendants 
was reversed and the case remanded for 
trial. See: Cobb v. Texas Dept, of Crimi- 
nal Justice , 965 S.W.2d 59 

(Tex. App. -Houston [1st Dist.] 1998).® 
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Blanket Jail Strip Search Policy Unconstitutional 


A federal court in Utah has held 
that a blanket strip search 
policy by a jail may be unconstitutional. 
Kristin Foote, a motorist, was stopped, ar- 
rested, and taken to a county jail by two 
Utah Highway Patrol officers, one of whom 
was a drug recognition expert. Foote was 
pat searched by a female jail guard. The 
guard and one of the officers suspected 
Foote to be under the influence of mari- 
juana and alcohol so, prior to booking, the 
officer conducted tests for drug and alco- 
hol influence. The officer requested a strip 
search and the guard complied. Foote was 
not placed in the jail’s general population 
before being released. 

In the 10th Circuit, prisoners retain a 
limited right to bodily privacy pursuant to 
Hayes v. Marriot, 70 F.3d 1144 (10th Cir. 
1995), Although Bell v. Wolfish, 441 U.S. 
520 (1979) set forth four factors to con- 
sider when determining the reasonableness 
of a strip search, the only one at issue was 
the justification for initiating the search. 

It is unreasonable “to assume that a 
person who is arrested for driving while 
under the influence of drugs has drugs con- 


cealed on his or her body simply because 
none were found in the vehicle or in a thor- 
ough pat-down search. The record 
established a thorough pat-down search 
through Foote’s light summer clothing did 
not reveal anything: Almost anything the 
strip search could have revealed would 
have already been discovered in the pat 
down search.” Because the suspicion that 
a person may be under the influence of 
drugs or alcohol cannot provide a reason- 
able suspicion that the person is hiding 
drugs or contraband in a body cavity, the 
strip search violated Foote’s Fourth 
Amendment right to be free of unreason- 
able searches. 

Defendants were not entitled to quali- 
fied immunity because Cottrell v. Kaysville 
City, Utah, 994 F.2d 730 (10th Cir. 1993) 
involved virtually identical circumstances 
and thus clearly established the law that 
suspicion of drug use could not justify the 
strip search of an arestee who was not 
placed in the jail’s general population. 
Furthermore, the guard was not entitled to 
qualified immunity just because the officer 
requested the strip search. The county was 


also not entitled to inununity because its 
strip search policy did not incorporate the 
constitutional standards announced by the 
10th Circuit. Footes’s motion for partial 
summary judgment on the issue of liabil- 
ity against the guard and the county was 
granted. See: Foote v. Spiegel, 995 F. Supp. 
1347 (D.Utah 1998). 

NOTE: Several other circuits, includ- 
ing the 2nd, 4th, 5th, 6th ,7th, 8th, and 9th 
have held blanket strip search policies un- 
constitutional. Weber v. Dell, 804 F.2d 796, 
801 (2nd Cir. 1986); Logan v. Shealy, 660 
F.2d 1007, 1013 (4th Cir. 1981); Wyatt v. 
City of Richardson Police Dept., 849 F.2d 
195, 199 (5th Cir. 1988); Stewart v. Lub- 
bock County, Tex., 767 F.2d 153, 156-156 
(5th Cir. 1985); Masters v. Crouch, 872 F. 2d 
1248, 1253 (6th Cir. 1989); Mary Beth G. 
v. City of Chicago, 723 ¥.2d 1263, 1267 
(7th Cir. 1983); Jones v. Edwards, 770F.2d 
739, 742 (8th Cir. 1985); Fuller v. M. G. 
Jewelry 950 F.2d 1437, 1448 (9th Cir. 
1991); Wardv. San Diego County, 791 F,2d 
1329, 1332 (9th Cir. 1986); Giles v. 
Ackerman, 746 F.2d 614, 617 (9th Cir. 
1984). ■ 


No Interlocutory Appeal of Disputed Facts 


T he Court of Appeals for the 
Ninth Circuit held that prison 
officials may not appeal a district court’s 
denial of their motion for summary judg- 
ment based on qualified immunity when 
the denial is due to disputed issues of 
material fact. 

Larry Thomas, a California state pris- 
oner filed suit under § 1983 after a floor 
guard ordered a picket guard to point a 
loaded rifle at him following a verbal al- 
tercation with the floor guard. Thomas 
was incarcerated at Pelican Bay State 
Prison. Thomas alleged the following 
facts: He was brought to a shower stall, 
found bugs there, and complained. The 
floor guard inspected the shower, pro- 
nounced it usable, and ordered Thomas 
to use it or return to his cell. Thomas asked 
to wait for another shower stall. The floor 
guard became hostile. Thomas asked to 
speak to a supervisor. The floor guard 
ordered a gun picket guard to “lay the 
dayroom down” — an order which re- 
sulted in the guard chambering a round 
and pointing his rifle at Thomas. 

The guards deny pointing the gun di- 
rectly at Thomas. They moved for 
summary judgment based on qualified im- 


munity Thomas filed his opposition to the 
guards’ motion for summary judgment late. 

The district court denied the guards’ 
motion for summary judgment without 
considering Thomas’s late opposition. 
The district court concluded that the is- 
sues raised in Thomas’s second amended 
complaint were sufficient to raise mate- 
rial disputed issues of fact on whether the 
guards’ conduct violated the Eighth 
Amendment. The guards filed an inter- 
locutory appeal. 

The Ninth Circuit held that it lacks 
jurisdiction to hear an interlocutory ap- 
peal where the district court denies 
summary judgment based on qualified 
immunity because material facts remain 
in dispute. The only exceptions are when 
the appellant challenges whether the dis- 
puted facts are material and when 
summary judgment should be granted 
even if the plaintiff’s version of the facts 
are true. Otherwise, interlocutory appeals 
on qualified immunity issues are only al- 
lowed when the basis for the appeal is an 
issue of law. The appeal was dismissed 
for lack of jurisdiction and the case was 
remanded for trial. See: Thomas v. Gomez, 
143 F.3d 1246 (9th Cir. 1998). ■ 
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Segregated Prisoners Retain Religious Congregation Rights 


P risoners in disciplinary segrega- 
tion (keeplock) in the Second 
Circuit have a clearly established right 
to attend religious services according to 
a New York federal district court. The 
court also required the attorney general’s 
office to explain why it should not be 
sanctioned for repeated misconduct. 

In July, 1985, Sullivan Correctional 
Facility was still under construction and 
unable to accept general population pris- 
oners due to a lack of programs. To 
alleviate systemwide overcrowding, the 
New York Department of Correctional 
Services (DOCS) transferred keeplock 
prisoners to Sullivan. Richard 
Salahuddin, a New York state prisoner, 
was one of the keeplock prisoners trans- 
ferred from Auburn Correctional Facility 


to Sullivan. At Auburn, Salahuddin had 
been allowed to regularly attend Mus- 
lim services despite his keeplock status. 

Upon arrival at Sullivan, 
Salahuddin immediately requested ac- 
cess to congregate Muslim services. 
Salahuddin was never allowed to attend 
the Muslim services despite repeated re- 
quests and his eventual release from 
keeplock. Salahuddin filed a § 1983 suit 
alleging denial of his First Amendment 
right to freedom of religion by a number 
of lower and higher-level prison officials. 
The defendants moved for and were 
granted summary judgment based on 
qualified immunity. Salahuddin ap- 
pealed. 

The Second Circuit held that 
keeplock prisoners in the Second Circuit 


had a clearly established right to attend 
congregate religious services and re- 
versed the district court’s granting of 
summary judgment based on qualified 
immunity. See: Salahuddin v. Coughlin, 
993 F.2d 306 (2nd Cir. 1993). [PLN, 
Vol.4No.ll]. 

Prior to discovery, the defendants 
filed another motion for summary 
judgment which was denied by the 
court. Following discovery, defendants 
filed yet another motion for summary 
judgment alleging qualified immunity 
and lack of participation. The quali- 
fied immunity section of the motion 
failed to cite any adverse cases. The 
magistrate found it particularly offen- 
sive that the Assistant Attorney 
General representing the defendants 


Untimely Jury Demand Must Be Fairly Considered 


A ccording to the Seventh Cir- 
:uit, a district court must fairly 
consider a pro se prisoner’s untimely re- 
quest for jury trial. The court also held 
that the prisoner’s failure to answer de- 
fendants’ motion for summary judgment 
may have been caused by confusion on 
whether he needed to answer in light of 
the district judge’s previous denial of the 
motion. Therefore, the prisoner should 
be given an opportunity to answer the 
motion. 

Hollis Members, an Indiana state 
prisoner, filed a § 1983 action in federal 
court alleging that prison guards used 
excessive force in administering an in- 
jection. The defendants moved for 
summary judgment. Three days before 
Members ’s answer was due, the district 
judge granted the motion in favor of one 
defendant and dismissed all 
damage-seeking claims in the defen- 
dants’ official capacity. The district judge 
also ruled that the defendants had not 
sufficiently supported their motion for 
summary judgment with respect to the 
other issues. The district judge then re- 
ferred the matter to a magistrate for trial 
(which the appellate court interpreted as 
a reference for an evidentiary hearing 
because neither party consented to trial 
by magistrate). 

The magistrate held a scheduling 
conference and issued a scheduling or- 
der. At the same time, the district judge 
extended Members ’s time to answer the 
motion for summary judgment. The 


scheduling order did not mention the 
motion for summary judgment. Then the 
district judge entered another order, au- 
thorizing the magistrate to make a report 
and recommendation on the ‘Trial” or 
defendants’ motion for summary judg- 
ment. The magistrate then granted the 
motion for summary judgment. 

The court of appeals noted that 
Members had, from the very first plead- 
ing, claimed that he felt insufficiently 
skilled to represent himself The court 
then held that, because the district judge 
had initially ruled in Members ’s favor 
on the motion for summary judgment 
and the motion was not mentioned in the 
scheduling order, Members should be 
given an opportunity to file an answer 
before the motion for summary judgment 
was ruled on. This conclusion was also 
supported by the fact that neither the 
magistrate nor the district judge con- 
ducted a written analysis of the facts and 
law as it applied to this case. Finally, the 
court noted that, although Members had 
filed his jury demand late, denying it 
without consideration was error. The 
untimely jury demand should have been 
given fair consideration pursuant to 
F.R.C.R 39(b). Therefore, the district 
court should reconsider the untimely jury 
demand after determining whether 
Members had a reason for being late and 
whether there was any strong and com- 
pelling reason why a jury trial would be 
inappropriate. See : Members v. Paige r ~ 
140 F.3d 699 (7th.Cir. 1998). ■ 


failed to cite the prior Second Circuit 
decision in this case or the controlling 
c&SQoiMacwhinneyv. Henderson, 542 
F.2d 1 (2nd Cir. 1976) which he cited 
for other purposes elsewhere in the 
motion. The motion also cited cases 
which had effectively been overruled 
by later decisions and provided a 
skewed interpretation of another opin- 
ion. The court required that the 
defendants’ counsel show cause why he 
and/or the Attorney General’s Office 
should not be sanctioned pursuant to 
Rule 11 and/or 28 U.S.C. § 1927. The 
court required that a senior supervisor 
at the Attorney General’s Office file an 
affidavit of having reviewed the de- 
fense counsel’s papers. 

This was not the first time the 
court had trouble with defense coun- 
sel. Defense counsel had attempted to 
evade interrogatories by giving inap- 
propriate answers during the discover)/ 
process. Then, a senior supervisor had 
informed the court that she would 
closely supervise the work of defense 
counsel in the future. 

The magistrate recommended de- 
nial of qualified immunity summary 
judgment, but recommended granting 
summary judgment in favor of two of 
the higher-level prison system officials 
due to lack of involvement. Neither 
party objected, so the district judge 
adopted the magistrate’s recommenda- 
tions. The case was scheduled for trial. 
-See: Sa lahu ddin v. Cough l in, 999 
F.Supp. 526 (S.D.N.Y. 1998). ■ 
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Seventh Circuit Split on Self-Defense in Prison 


T he court of appeals for the Sev- 
enth circuit held that a federal 
prisoner criminally charged with assault 
could not assert a defense of self defense 
when he had the time and opportunity to 
seek protection from guards. 

Charles Haynes was a prisoner at the 
federal prison in Oxford, Wisconsin. 
While another prisoner, Nelson 
Flores-Pedroso, was playing dominoes in 
the prison cafeteria, Haynes emerged from 
the kitchen and poured scalding oil over 
Flores-Pedroso’s head. Flores-Pedroso 
was severely burned over 1 8% of his body 
and is disfigured for the rest of his life. 
Haynes pleaded guilty to assault and was 
sentenced to 33 months imprisonment. 
His guilty plea reserved the right to ar- 
gue on appeal that the district judge had 
erred in refusing to allow Haynes to tell a 
jury 7 that the attack was justified as self 
defense. The court of appeals affirmed his 
conviction. 

Haynes argued that Flores-Pedroso 
was a bully and a predator who coerced 
weaker prisoners into providing him with 
food, commissary items and sex. 
Flores-Pedroso had pressured Haynes to 
use his position as kitchen worker to do 
favors for him. When Haynes refused, 
Flores-Pedroso “threatened to make 
Haynes his ‘bitch’ (homosexual play- 
thing).” For over a month Flores- Pedroso 
threatened Haynes, tried to rape him, 
picked him up and slammed him to the 
ground and, on the day of the scalding, 
told Haynes that later that day he would 
attack him. 

Haynes conceded that he never re- 
ported Flores-Pedroso to guards or sought 
protective custody. Haynes explained to 
the court that seeking protective custody 
(PC) would mean 24 hours a day spent in 
segregation, the stigma of having been 
in PC and the victimization by other pris- 


NOTICE 

Television Producer seeks to 
interview prisoners who were part 
of the Pentagon’s “Personnel 
Reliability Program” at the time of 
their incarceration. Please reply as 
soon as possible to: 

WSK 

Columbus Circle Station 
PO Box 20405 
NY NY 10023 


oners as a result. Likewise, by becoming 
a snitch he would then face the possibil- 
ity of attack by other prisoners. 

The court of appeals took a veiy dim 
view Hayne’s self defense claim, which 
may be symptomatic of how far removed 
judges’ chambers are from the daily lives 
and reality of prisoners. “Under the law 
of the Jungle a good offense may be the 
best defense. But although prisons are 
nasty places, they are not jungles — and 
it is the law of the United States rather 
than Hobbes’ state of nature that regulates 
inmates’ conduct.” The court held that 
Haynes had ample lawful alternatives to 
attacking Flores-Pedroso, therefore he was 
not entitled to argue self defense in front 
of a Jury. The court characterized his pro- 
posed defense as “a request for jury 
nullification — a plea to jurors to let the 
Davids of federal prisons smite the 
Goliaths, to give the predators a taste of 
their own medicine, without legal conse- 
quences.” 

The appeals court held that regard- 
less of the availability of lawful 
alternatives, Haynes still had not estab- 
lished a need for self defense: “A use of 
force necessary to defend against an im- 
minent use of unlawful force.” The court 
discussed the standards that must be met 
by federal defendants seeking to present 
a self defense argument. 

The court concluded that “A prisoner 
who requests protection from guards with- 
out success (or who lacks time to do so) 


may defend himself with force propor- 
tional to the threat. But Haynes, who 
listened to Flores-Pedroso’ s threats for a 
month without seeking help, had no con- 
ceivable justification for a preemptive 
strike. The district court correctly barred 
Haynes from making his proposed de- 
fense.” See: United States v. Haynes , 143 
F.3d 1089 (7th Cir. 1998). 

While conceding that prisoners may, 
in the appropriate circumstance be en- 
titled to defend themselves from attack, 
the court did not address or mention Rowe 
v. DuBruyn , 17 F.3d 1047 (7th Cir. 
1994)[PZW, July, 1994] in which another 
panel of the Seventh Circuit held that pris- 
oners have no right, at all, to self defense. 
Rowe involved an Indiana state prisoner 
who was infracted for “fighting” when 
another prisoner tried to rape him and he 
had no opportunity to flee or seek protec- 
tion from guards. While Rowe arose in 
the context of a state prison disciplinary 
hearing and Haynes is a federal criminal 
case, there appears to be a clear contra- 
diction within the Seventh circuit on the 
fundamental issue of whether prisoners 
can defend themselves from attack. 
Haynes says that under the proper circum- 
stances prisoners are entitled to self 
defense; Rowe says that under no circum- 
stances are prisoners entitled to defend 
themselves. This appears to be an issue 
the Seventh circuit needs to resolve en 
banc. See also: The Fundamental Right 
of Self Defense in Prison , by Robert 
Nelson. PLN, Nov. 1996. ■ 


Denial of Social Security Benefits to Prisoners Upheld 


T he court of appeals for the Ninth 
circuit held that a statute deny- 
ing Social Security benefits to prisoners 
is constitutional. Robert Butler is a 77 year 
old Nevada state prisoner. Butler was 
granted social security retirement benefits 
in 1983. He was later incarcerated and 
the Social Security Administration (SS A) 
determined he was not entitled to benefits 
while he was incarcerated pursuant to 42 
U.S.C. § 402(X). An administrative law 
judge affirmed the SS A’s decision. Butler 
filed suit in federal court and it was dis- 
missed for failing to state a claim upon 
which relief could be granted. The court 
of appeals affirmed. 

The appeals court noted that every 
court to consider the constitutionality of 
42 U. S.C. § 402(X), this includes the Sec- 
ond, Fourth, Eighth, Tenth and Eleventh 

21 


circuits, had upheld the law. Congress has 
wide discretion in administering welfare 
resources. The court held that § 402(X)’s 
ban on social security benefits to prison- 
ers does not violate constitutional 
guarantees to due process, equal protec- 
tion and protection against ex post facto 
laws and bills of attainder. 

The court also held that Butler was 
provided with ample due process before 
his benefits w ere terminated because he 
participated in the SSA hearing by tele- 
phone. Since the statute leaves no room 
for agency discretion and the only fact 
issue was whether or not Butler was a 
felon doing time in prison, the telephone 
hearing was sufficient to safeguard 
Butler’s due process interest in his so- 
cial security benefits. See: Butler v. Apfel, 
144 F.3d 622 (9th Cir. 1998). ■ 
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Rule 12(b) Dismissal Requires Inability to Prove Claim 


T he Second Circuit has held that 
a civil rights claim may only be 
dismissed under Federal Rules of Civil Pro- 
cedure 12(b)(6) for failure to state a claim 
if it is beyond doubt that the plaintiff can 
prove no set of facts which entitle him to 
relief A Rule 12(b)(6) dismissal cannot 
be justified merely because it is improb- 
able that the plaintiff can prove his 
allegations. 

Stanley Chance, a 27-year old Con- 
necticut state prisoner, suffered from severe 
overbite and other dental problems. Some 
of the prison dentists recommended that 
various teeth be pulled. Chance refused, 
believing that the teeth could be saved. 
Later, other prison dentists decided that 
some of the teeth could be saved and filled 
them. Chance lost the untreated teeth. He 
filed suit alleging that the delay in treat- 
ment of the lost teeth, due to the original 
prison dentists’ refusal to treat them, 


caused him pain and resulted in their loss. 
Chance also alleged that the dentists rec- 
ommended pulling because they would be 
paid extra for extractions. 

The defendants moved for dismissal 
under Rule 12(b)(6). Under Rule 12(b)(6), 
the material allegations in the complaint 
must be taken as true and dismissal is in- 
appropriate "unless it appears beyond 
doubt that the plaintiff can prove no set of 
facts in support of his claim which would 
entitle him to relief.” Unlike a motion for 
summary judgment, no evidence outside 
of the pleadings should be considered when 
ruling on a Rule 12(b)(6) motion. "The 
issue is not whether a plaintiff is likely to 
prevail ultimately, but whether a plaintiff 
is entitled to offer evidence to support the 
claims. Indeed it may appear on the face 
of the pleading that a recovery is very re- 
mote and unlikely, but that is not the test.” 
Essentially, the plaintiff’s suit must state 


Deportation Moots Federal Habeas Appeal 


T he Court of Appeals for the Sev- 
enth Circuit has ruled that de- 
portation, during the appeal from the denial 
of a petition for a writ of habeas corpus by 
a state prisoner, moots the appeal. 

Fabio Diaz, a citizen of the Domini - 
can Republic, was an Indiana state 
prisoner. During his incarceration, Diaz 
lost 180 days of good time due to an al- 
leged disciplinary offense. Diaz 
challenged the prison disciplinary pro- 
ceedings via federal habeas corpus. The 
federal district court denied relief and 
Diaz appealed. During the pendency of 
the appeal, Diaz was deported to the Do- 
minican Republic. 

Previously, in Bryan v. Duckworth, 
88 F.3d 431 (7th Cir. 1996), the Seventh 
Circuit had extended the rule of Sibron v. 
New York ; 392 U.S. 40 (1968) to prison 
disciplinary cases. This allows habeas 
corpus petitions to remain active after the 
prisoner is released if there is the possi- 
bility that the conviction will have adverse 
future collateral consequences. However, 
since Bryan , the Supreme Court decided 
Spencer v. Kemna, 118 S.Ct. 978 (1998), 
[PLN, Aug, 1998], holding that the pos- 
sible future effects of a parole revocation 
were too speculative to prevent mootness 
of his federal habeas corpus action after 
he had been released from the imprison- 
ment resulting from the revocation. In 
Spencer, the Supreme Court voiced its 


displeasure with Sibron and the cases 
leading up to it, indicating that the ad- 
verse collateral consequences it 
envisioned were statutory disabilities, 
such as the loss of the right to vote or own 
a gun. Consequences caused by the fu- 
ture illegal conduct of the prisoner were 
not to be included. 

Although the Seventh Circuit admits 
that the American criminal justice sys- 
tem is less than perfect and prisoners do 
get convicted of crimes they didn’t com- 
mit, it ruled that the possibility of future 
innocent comiction was too remote when 
the prisoner has been deported to prevent 
mootness of the prisoner’s habeas corpus 
action. Certainty of adverse collateral con- 
sequences is not required, but a remote 
possibility is not enough to prevent 
mootness. Therefore, in this case, Diaz’s 
habeas corpus petition was moot. 

The Seventh Circuit ordered the case 
remanded to the district court with in- 
structions to vacate the judgment and 
dismiss the petition. Such a dismissal does 
not address the merits and Diaz might be 
able to refile the petition at a future date, 
if necessary. Furthermore, a petitioner 
whose petition is dismissed similarly as 
moot might be able to legitimately refile 
once adverse collateral consequences oc- 
cur. See: Diazv. Duckworth, 143 F. 3d 345 
(7th Cir. 1998). ■ 


facts which do not constitute an actionable 
claim for dismissal to be appropriate un- 
der Rule 12(b)(6). 

The court held that dismissal was not 
appropriate in this case. Chance alleged 
that he had been in great pain, unable to 
chew properly, and choked on food for six 
months because of the dentists’ actions. He 
alleged that the inadequate treatment 
caused the loss of at least one and possibly 
three of his teeth. This is sufficient to state 
a claim. 

The offer of extraction is of no conse- 
quence. A physician may be deliberately 
indifferent by choosing "an easier and less 
efficacious” treatment plan. Whether the 
course of treatment is the product of sound 
medical judgment, negligence, or deliber- 
ate indifference depends on the facts of the 
case. Chance alleged that the dentists rec- 
ommended pulling instead of treatment for 
monetary, not medical reasons. Even 
though it is unlikely Chance can prove this 
allegation, he should be given an opportu- 
nity to try. 

This opinion contains an excellent 
analysis of the difference between motions 
for summary judgment and Rule 12(b)(6) 
motions with many case citations. See: 
Chance v. Armstrong, 143 F.3d 698 (2nd 
Cir. 1998). ■ 
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Court Responsible for Prisoner Access to Teleconference 


T he Court of Appeals for the 
State of Wisconsin held that the 
court is responsible for a pro se 
prisoner’s access to a telephone to at- 
tend a court-ordered teleconference 
hearing. 

Debra Christie, a Wisconsin pris- 
oner, filed a pro se state petition for a 
writ of habeas corpus alleging the pa- 
role board failed to consider a sentence 
modification. The trial court issued the 
writ. The respondent filed a motion to 
quash the writ, claiming the sentence 
modification was a forgery, and the trial 
court decided to hold a hearing via tele- 
conference. Christie failed to appear at 
the teleconference and the trial court 
granted the motion and dismissed the 
case. Christie appealed, claiming she 
had no access to a telephone and could 
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not have arranged to appear at the tele- 
conference. 

The respondent claimed that, be- 
cause Christie failed to file an affidavit 
or other evidence showing the sentence 
modification wasn’t a forgery, the trial 
court’s actions were correct. The court 
of appeals held that a motion to quash 
is not a motion for summary judgment 
requiring the opposing party to submit 
evidence. A motion to quash may only 


P risons must provide a diet which 
conforms to prisoners’ sincerely 
held religious beliefs according to a 
federal court in Colorado. Charles 
Beerheide, Sheldon Perlman, and Allen 
Fistell, Colorado state prisoners who 
are Orthodox Jews, filed suit under 42 
U.S.C. § 1983, alleging that the prison 
violated their First Amendment rights 
to free exercise of their religion when 
it failed to provide them kosher meals. 
The plaintiffs requested a preliminary 
injunction instructing the Colorado De- 
partment of Corrections (CDOC) to 
feed them kosher meals. 

The court held that plaintiffs had 
a First Amendment right to practice 
their religion by “keeping kosher” and 
CDOC was not providing kosher food. 
CDOC had a policy to provide special 
religious diets through standard menu 
alternatives. CDOC also purchased a 
large amount of kosher items. However, 
its failure to prepare the kosher food 
in a kosher kitchen rendered the food 
non-kosher. 

The court analyzed the request for 
preliminary injunction using four fac- 
tors and held as follows: 1) The suit 
raised “questions so serious, substan- 
tial, difficult, and doubtful as to make 
them fair ground for litigation and thus 
for more deliberate inquiry.” 2) The 
plaintiffs were suffering irreparable 
injury because their First Amendment 
rights were being violated. 3) The in- 
jury to plaintiffs outweighed any 
potential harm caused to defendants by 
a preliminary injunction. 4) Issuing a 
preliminary injunction was not adverse 
to the public interest. 


challenge the sufficiency of the petition 
assuming the petitioner’s allegations are 
true and with no additional information. 
Furthermore, when a court orders a pro 
se prisoner to appear at a teleconference 
hearing, the court is responsible for 
making the necessary arrangements for 
the prisoner to appear. The case was re- 
versed and remanded. See: Christie v. 
Husz, 579 N.W.2d 243 (Wis. App. 
1998). ■ 


CDOC claimed the following: 1) it 
would cost $8,200 per prison to install 
a kosher kitchen in each of their 2 1 pris- 
ons; 2) it would cost $ 1,400,000/year 
to provide kosher entrees or kosher TV 
dinners to all of the Orthodox Jews and 
Muslims in the prison system; and 3) 
granting a preliminary injunction in 
this case would lead to a large number 
of future lawsuits. 

The court analyzed the First 
Amendment claims pursuant to Turner 
v. Safley, 482 U.S. 78 (1987) and held 
as follows: The costs of providing ko- 
sher meals to all Jewish and Muslim 
prisoners or retrofitting all prisons 
with kosher kitchens were not control- 
ling since this suit involved only three 
prisoners. The possible proliferation of 
other lawsuits is a specious argument 
and denying plaintiffs their First 
Amendment rights on that basis would 
be unreasonable. Although there is a 
legitimate government interest in op- 
erating a simplified food service, the 
CDOC policy of providing special re- 
ligious diets undermined their position. 
There was no viable alternative to eat- 
ing kosher for the plaintiffs. The costs 
of feeding the three plaintiffs kosher 
meals was minimal. There were no se- 
curity concerns involved. Therefore, 
the court granted the plaintiff’s request 
for a preliminary injunction. 

A preliminary injunction is the 
most difficult form of relief to obtain. 
This opinion contains an excellent 
analysis of the hurdles a plaintiff must 
overcome to obtain a preliminary in- 
junction. See: Beerheide v. Zavaras, 
997 F.Supp. 1405 (D.Colo. 1998). ■ 
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News in Brief 


AZ: On July 30, 1998, Tempe 
Jailer Chris Perry was suspended for 
16 hours after an internal investiga- 
tion found he had punched prisoner 
Jon M. Harding on the head three 
times after Harding bit him. Perry was 
cleared of excessive force charges aris- 
ing from two other incidents. Perry 
was also being investigated for alleg- 
edly sexually harassing a female jailer. 

CA: On August 9, 1998, Astarte 
Rice-Davis, a prisoner at the women’s 
federal prison in Dublin, escaped by 
walking away from the minimum se- 
curity prison. 

CA: On July 12, 1998, John Udy, 
a Division of Youth Corrections coun- 
selor, was fined $1,000 and sentenced 
to 18 months probation after plead- 
ing guilty to paying a 15 year-old 
female prostitute for sex. Udy claimed 
he did not know the girl’s age. 

CO: On September 23, 1998, 
former Bureau of Prisons guard 
Stephen Mills, 43, was sentenced to 
33 months in prison for beating Flo- 
rence prisoner Fred Davis. Mills 
claimed he didn’t know Davis was 
handcuffed and restrained when he 
beat him. A federal jury convicted 
Mills on July 2, 1998. The sentence 
was the lowest one available under 
federal sentencing guidelines. 

CO: On September 24, 1998, 
Michael Garcia, 23, a Colorado State 
Penitentiary prisoner in Canon City, 
was stabbed to death by two other pris- 
oners armed with sharpened 
toothbrushes. No reason was given by 
the media for the killing. 

CT: On September 4, 1998, New 
Haven sheriff’s deputy Shawn Fuller 
was sentenced to 15 months in state 
prison after pleading guilty to steal- 
ing $5,273 from prisoners. Fuller was 
found dangling in a courthouse eleva- 
tor shaft with envelopes full of money, 
jewelry and other valuables belonging 
to jail prisoners stuffed in his pants. 

GA: On October 1, 1998, James 
Fletcher, a Department of Corrections 
parole officer, was sentenced to four 
years in federal prison and ordered to 
pay $7.36 million in restitution for his 
role in a Medicaid fraud scheme. 


Gaza: On August 30, 1998, a fir- 
ing squad of the Palestinian Authority 
carried out its first execution since be- 
ing granted limited autonomy by 
Israel in 1994. Brothers Raed and 
Mohammed Abu-Sultan were con- 
victed of killing two brothers three 
days before their execution. The ex- 
ecuted men were members of a 
Palestinian police organization who 
allegedly used official weapons in the 
killings. More than 20 Palestinians 
have been sentenced to death by the 
Palestinian Authority since 1994. 

Greece: On August 16, 1998, 40 
prisoners escaped from the Avlona 
prison in Athens by jumping over a 
prison courtyard wall. 

KY: On August 21, 1998, Mel- 
issa Walters, 29, a guard at the Luther 
Luckett Correctional Complex, was 
arrested in a police sting operation. 
Walters was accused of trying to buy 
marijuana to give to a prisoner. She 
resigned her prison job later that day. 

LA: On July 31, 1998, former St. 
Helena Parish sheriff Chaney Phillips 
was sentenced to 8 years, 1 month in 
federal prison for illegally putting 
businessman Emerson Newman on the 
payroll of the Parish assessors office 
when Phillips was the assessor. 
Newman received pay and benefits but 
didn’t show up for work. Phillips had 
campaigned for the office of sheriff on 
an anti-corruption platform. His pre- 
decessor, sheriff Eugene Holland, was 
convicted and sentenced to federal 
prison for stealing money from the 
sheriff’s office. 

Lebanon. On September 3, 1998, 
Antoine Lahd, the head of the Israeli 
puppet South Lebanon Army, released 
Soha Bishara, 31, from the group’s 
notorious Rhiam jail. Bishara is con- 
sidered a national heroine in Lebanon . 
On orders of the Lebanese Commu- 
nist Party she befriended Lahd’s wife 
to gain access to his household in or- 
der to assassinate him. Bishara shot 
and wounded Lahd in 1988 and has 
spent the last ten years in Lahd’s pri- 
vate prison without trial. 

Mexico: On September 16, 1998, 
dozens of prisoners at the Reclusorio 


del Norte prison in Mexico City ri- 
oted. The prisoners looted stores 
inside the prison and burned two dor- 
mitories. The prisoners rioted when 
prison officials cancelled visiting that 
day. By law, Mexican prisoners are 
entitled to visits on national holidays. 
September 16 is Mexico’s indepen- 
dence day. 

MO: On August 20, 1998, a 
prison guard was killed and one guard 
and 12 prisoners injured when a car 
crossed an 1-70 median and struck the 
prison bus they were in. The bus was 
taking St. Louis county prisoners to a 
state prison. After being hit, the bus 
rolled over several times. The accident 
occurred near Lake St. Louis. 

NY: On August 2, 1998, Clinton 
county jail deputies Jeffrey Lozier and 
Bryan Van Tilburg were fired and sus- 
pended, respectively, for rigging Jail 
surveillance monitors to watch the fi- 
nal episode of “Seinfeld” on May 12, 
1998. Van Tilburg later quit. 

OH: On August 17, 1998, David 
A. Baker, chief of the Office of Equal 
Employment and Opportunity of the 
Ohio Department of Correction and 
Rehabilitation (DORC), pleaded 
guilty in Franklin county municipal 
court to one count of soliciting pros- 
titution. Baker, a former warden at the 
Mansfield Correctional Institution, 
was arrested July 17, 1998, in a pros- 
titution sting operation by Columbus 
police. Baker was sentenced to 60 days 
in jail, with 59 days suspended, and a 
$360 day fine. The DORC demoted 
Baker to reception coordinator after 
his conviction. 

OK: On August 9, 1998, Glen 
Brummett, 46, a counselor at the Bu- 
reau of Prison’s El Reno Correctional 
Institution, was arrested by federal 
agents when he reported to work at 
the prison. Gruinmett faces federal 
charges of conspiring to manufacture, 
possess and distribute methamphet- 
amine. He is also charged with 
smuggling drugs into the prison. 

TX: In July, 1998, Benicio Hoyos, 
a former cook at the Bureau of Pris- 
ons Federal Medical Center in Ft. 
Worth, was sentenced to 46 months 
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Movant Bears Summary Judgment Burden 


in prison after pleading guilty in April 
to one count of possessing and pro- 
viding drugs to prisoners. Hoyos, who 
had earned $19.17 an hour as a BOP 
cook, smuggled liquor, cocaine, 
heroin and marijuana to prisoners. 
Hoyos received the minimum sentence 
allowed by federal sentencing guide- 
lines. 

TX: On July 1, 1998, William 
Williams escaped from Tarrant 
County detective Celeste Rogers by 
hitting and biting her. Williams was 
handcuffed and in leg restraints when 
he managed to overpower Rogers 
while in an unmarked police vehicle. 
Williams stole the car, with keys to 
the restraints and two guns. Within 
90 minutes he had robbed a business. 
Williams was arrested in a bar later 
that evening and faces federal escape 
charges. Williams was serving a 12 
year bank robbery sentence at the fed- 
eral penitentiary in Florence, CO. He 
had been brought to Tarrant county 
to help police with "numerous ongo- 
ing cases.” 

TX: On July 27, 1998, Saofaigg 
Loa, 24, a Hawaiian state prisoner 
convicted of rape, escaped from the 
maximum security Newton County 
Correctional Center by cutting 
through two fences. Loa then hitched 
a ride out of town. He was shot and 
wounded later that day when recap- 
tured by police. Loa is an out of state 
prisoner held at the privately operated 
prison to relieve crowding in the Ha- 
waiian prison system. The Newton 
facility is operated by Sarasota, FL, 
based Correctional Services Corpora- 
tion. 

WA: On September 21, 1998, 
Wahkiakum county sheriff’s chaplain 
David Wayne Gerlach, 58, was sen- 
tenced to 5 years in prison after 
pleading guilty to using threats to in- 
timidate a 13 year old girl into a 
sexual relationship that lasted fourteen 
years. As jail chaplain Gerlach led 
bible study groups for prisoners. 

WY: Citing low pay and a jury’s 
decision not to impose the death pen- 
alty on prisoner Richard Dowdell, 
earlier convicted of killing prison guard 
Wayne Martinez during an escape, over 
a dozen guards at the Wyoming State 
Penitentiary have announced their in- 
tention of seeking new jobs. | 


T he court of appeals for the Sec- 
ond Circuit held that the party 
moving for summary judgment bears the 
burden of showing it is entitled to judgment 
and a district court erred in dismissing a 
prisoner’s court access claims. The court also 
held that the plaintiff had no liberty interest 
in remaining in the general prison popula- 
tion. 

George Arce, a New York state pris- 
oner, filed suit after spending 18 days in 
segregation while in transit to litigate a court 
claim. Under New York prison rules, pris- 
oners temporarily moved to another prison 
for court proceedings are classified as^hold- 
overs” and placed in segregation because 
officials at the receiving prison usually have 
insufficient information to determine if the 
prisoner can be safely housed in general 
population. Arce claimed the 18 days in seg- 
regation violated his right of access to the 
courts when guards destroyed his legal pa- 
pers and retaliated against him for suing 
them. Arce movedforpaitial summary judg- 
ment on three of his claims. The district court 
granted the defendants’ motion for summary 
judgment and dismissed the case. See: A nee 
v. Walker , 907 F. Supp. 658 (WD NY 1995). 

The court of appeals affirmed in part, 
reversed and remanded in part. The court 
held that under Sandin v. Connor , 515 U.S. 

RFRA Still Applies to 

T he court of appeals for the eighth 
circuit held that the Religious 
Freedom Restoration Act, 42 U.S.C. § 
2000bb, still applies to the federal gov- 
ernment. In the September, 1997, issue 
of PLN we reported City of Boerne v. 
Flores , 117 S.Ct. 2157 (1997), in which 
the United States supreme court held that 
congress had exceeded its powers under 
section five of the Fourteenth amend- 
ment, therefore the RFRA was 
unconstitutional as applied to state and 
local governments. The question left 
open by City of Boerne was whether the 
RFRA still applied to the federal govern- 
ment, for prisoners this means the Bureau 
of Prisons. This ruling holds that it does. 

This case comes from a bankruptcy 
court proceeding where a district court 
held that a couples’ tithe of $13,450 to 
their church was an “avoidable transac- 
tion” under the bankruptcy code. That 
ruling was reversed at Christians v. 
Crystal Evangelical Free Church (In Re 
Young), 82 F.3d 1407 (8th Cir. 1996), 
where the appeals court held that the 


472, 115 S.Ct. 2293 (1995) Arce had no 
liberty interest in not being placed in segre- 
gation due to his holdover status. The court 
gives a detailed discussion to the scope and 
breadth of Sandin. noting that it applies to 
disciplinary and administrative segregation 
claims alike. The court held that the inci- 
dental deprivation of exercise and religious 
services for 18 days did not violate any of 
Arce’s constitutional rights under Sandin . 
Dismissal of all segregation related claims 
was affirmed. 

The court reversed dismissal of Arce’s 
court access claims: “The prison officials’ 
argument is meritless; Arce, by moving for 
summary judgment on only a portion of his 
myriad claims, moved for partial summary 
judgment and did not thereby abandon his 
claims for violation of his right to access to 
the courts. See Fed.RCiv.P. 56(d). Nor are 
the prison officials entitled to summary judg- 
ment on Arce’s claims by virtue of Arce’s 
failure to oppose this single, isolated state- 
ment in the prison officials’ cross motion 
for summary judgment. The prison officials 
have not met their burden on summary judg- 
ment to demonstrate that there are no 
genuine issues of material fact and that they 
are entitled to judgment as a matter of law 7 
on Arce’s court access claims.” See: Arce v. 
Walker , 139 F.3d 329 (2nd Cir. 1998). ■ 

Federal Government 

RFRA provided a defense to the district 
court’s order that the church reimburse 
the $13,450 donation to a bankruptcy 
trustee. The supreme court vacated and 
remanded the case at 117 S.Ct. 2502 
(1997) for reconsideration in light of City 
of Boerne. 

On remand the Eighth circuit con- 
cluded that the portion of the RFRA 
applicable to the states that was found 
unconstitutional in City of Boerne is fully 
severable from the portion applicable to 
the federal government. The court held 
the RFRA, as applied to federal law; does 
not violate the establishment clause or 
the separation of powers doctrine. The 
court concluded that the RFRA was an 
appropriate means for congress to modify 
federal bankruptcy laws. Therefore, it re- 
instated its original ruling and again 
reversed the district court. 

While the RFRA is a dead letter as 
far as state prisoners are concerned, it 
appears that it is alive and well as far as 
BOP prisoners are concerned. See: In Re 
Young, 141 F.3d 854 (8th Cir. 1998). ■ 
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Consent Decree Termination Requires Fact Finding 


T he court of appeals for the 
Eighth circuit held that a dis- 
trict court failed to articulate its reasons 
for terminating its jurisdiction over a 
consent decree and remanded the case 
for an evidentiary hearing and an articu- 
lation of reasons for its decision. 

In 1982 South Dakota prisoners 
filed a class action lawsuit challenging 
numerous conditions of their confine- 
ment. The district court found numerous 
conditions violated the Eighth and Four- 
teenth amendments. See: Cody v. 
Hillard \ 599 F. Supp. 1025 (D SD 1984), 
rev’d in part, aff’d in part at 830 F.2d 
912 (8th Cir. 1987)(en banc). In 1985 
the district court approved a detailed con- 
sent decree between the parties covering 
numerous issues raised in the lawsuit. 
The decree had no time limit or expira- 
tion date. 

On April 16, 1996, the defendant 
prison officials filed a motion under 
Fed.R.Civ.P. 60(b) to dissolve the con- 
sent decree and the court’s supplemental 
orders to enforce the decree, claiming 
they were in substantial compliance with 
both. Readers should note that this case 
does not involve any aspect of the Prison 
Litigation Reform Act and its consent 
decree termination provisions. The 
plaintiffs opposed the motion and re- 
quested a hearing for the court to 


consider the defendants’ past and present 
compliance with the decree. The court 
denied the hearing but allowed the plain- 
tiffs to file supplemental materials on the 
defendants’ violations of the decree. The 
plaintiffs filed a report by their expert 
witness which showed numerous viola- 
tions of the decree, which posed serious 
health and safety risks. In a two para- 
graph order the district court dissolved 
the decree. 

The court of appeals vacated and 
remanded. District courts have discre- 
tion in terminating their jurisdiction over 
consent decrees. Under McDonald v. 
Carnahan , 109 F.3d 1319 (8th Cir. 1997) 
courts must consider: any specific terms 
for continued jurisdiction; the decree’s 
underlying goals; compliance with prior 
court orders; good faith efforts by the 
defendants in complying with the decree; 
how long the decree was in effect and 
the continued efficacy of the decree’s 
continued enforcement. 

“The abbreviated order of the dis- 
trict court fails to demonstrate 
compliance with McDonald v. 
Carnahan. Further, we cannot deter- 
mine the basis for the district court’s 
decision from this brief order. The 
record indicates that there have been 
failures in the past to comply with the 
decree and supplemental orders, and 


that there are still at least some viola- 
tions of the decree. The district judge’s 
order does not give us enough informa- 
tion to determine whether he ignored 
the evidence of past and present viola- 
tions or whether he considered any 
violations inconsequential in the con- 
text of substantial compliance. If the 
conditions Powitz complained of con- 
stitute violations of the consent decree, 
the district court must exercise its dis- 
cretion in determining whether those 
violations were serious enough to con- 
stitute substantial non compliance and 
to cast doubt on defendants’ future com- 
pliance with the constitution.... 
Moreover, the ultimate question of 
whether the defendants are likely to 
comply with the constitution in the ab- 
sence of court supervision is a question 
of fact... for which the district court 
made no finding.” 

The court remanded the case to the 
district court for application of the 
McDonald factors and to enter findings 
of fact and conclusions of law that 
would allow' the appeals court to review 
its decisions. The court ordered the dis- 
trict court to either conduct an 
evidentiary hearing or articulate a ra- 
tionale as to why the hearing was 
unnecessary. See: Codvv : Hillard , 139 
F.3d 1197 (8th Cir. 1998). ■ 


Bureau Of Prisons Transsexual Policy Challenged 


A federal district court in the Dis 
rictof Columbia held that 
trans- sexualism is a “serious medical 
condition” for which prisoners have a 
constitutional right to treatment. Dee 
Farmer is a federal prisoner who sued 
the Bureau of Prisons (BOP) challeng- 
ing as unconstitutional the BOP policy 
regarding the medical treatment of 
transsexuals. Farmer is a pre-operative 
male to female transsexual who is also 
infected with HIV. Transsexualism, for- 
mally known as gender dysphoria, is a 
medically recognized psychological dis- 
order. 

The defendants filed a motion to 
dismiss, or in the alternative, for sum- 
mary judgment. Farmer’s suit claimed 
that the BOP policy' on transsexuals vio- 
lated the Equal Protection clause of the 
Fifth Amendment because it failed to 


provide medical treatment for trans- 
sexuals, as opposed to other ill 
prisoners; and she claimed the BOP’s 
failure to enact a new policy, or enforce 
its existing policy on transsexuals, 
showed deliberate indifference to her 
serious medical needs and thus violated 
the Eighth Amendment. 

The court did not decide the equal 
protection claim, holding it was not pre- 
pared to make a factual determination 
as to whether transsexual prisoners are 
similarly situated to prisoners w ith other 
illnesses or whether transsexual prison- 
ers with AIDS are similarly situated to 
transsexual prisoners not infected with 
AIDS. The court’s hesitation stemmed 
from the virtually non existent record in 
this case. 

The Eighth Amendment claim 
fared better. The court held that if 


transsexualism can be considered a “se- 
rious medical condition” then the BOP 
is required to provide treatment under 
Estelle v. Gamble , 429 U.S. 97 (1976) 
and its own program statement. The 
court noted that while the District of 
Columbia circuit had not yet addressed 
this issue the 6th, 7th, 8th and 10th 
circuits had. Those circuit courts had 
all concluded that transsexualism is a 
serious medical condition for Eighth 
Amendment purposes. No other circuit 
court has concluded otherwise. Be- 
cause transsexualism is a serious 
psychiatric disorder those afflicted 
with it are entitled to treatment. The 
court denied the BOP’s motion for dis- 
missal or summary judgment and 
scheduled discovery in the case. See: 
Farmer v. Hawk , 991 F. Supp. 19 (D 
DC 1998). ■ 
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